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PREFACE  TO  THE  SECOND  EDITION. 


The  Practice  of  the  Admiralty  Courts  of  this  country,  notwithstanding 
the  increased  attention  which  has  been  recently  given  to  it,  has  been 
still  so  much  neglected,  that,  with  the  exception  of  a  few  lawyers  in 
the  commercial  cities,  the  bar  make  no  secret  of  their  ignorance  of 
this  branch  of  legal  learning.  Having  imbibed  the  English  notions  on 
the  subject,  many  have  supposed  the  jurisdiction  to  be  confined  to  a 
small  class  of  cases,  not  worth  the  labor  of  leaniing  a  new  course  of 
proceeding.  They  do  not  seem  to  have  adverted  to  that  American 
view  of  the  subject,  which,  springing  out  of  the  peculiar  character  of 
our  institutions,  considers  the  admiralty  jurisdiction  as  an  extensive  and 
important  branch  of  the  national  sovereignty,  conferred  exclusively  upon 
the  courts  of  the  United  States  for  the  wisest  purposes. 

Every  day  has  given  new  cause  to  admire  the  profound  sagacity, 
the  practical  wisdom,  and  the  forecast  of  our  fathers,  in  providing  for 
an  unknown  future,  and  for  a  territory  to  be  extended  indefinitely, 
under  the  forms  of  our  peculiar  government.  In  the  judicial  and  com- 
mercial grants  in  the  Constitution,  that  wisdom  is  especially  apparent, 
at  this  time,  when  the  Commercial  Era,  with  its  new  means  and  its 
new  discoveries,  has  opened  before  us  a  most  conspicuous  and  responsi- 
ble career  among  the  nations.  To  me  it  is  quite  clear,  that  those  grants, 
in  all  the  plenitude  of  their  simple  and  comprehensive  phraseology,  con- 
vey to  the  general  government  only  what  is  necessary  to  secure  the 
equality  and  fraternity  of  the  States  as  between  themselves,  and  the 
strength  and  respectability  of  the  nation.  With  fifty  thousand  miles 
of  coasts  and  shores  of  navigable  waters,  no  one  can  estimate  the  extent 
of  our  future  commerce,  nor  the  value  to  us  of  a  system  of  admiralty  and 
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VI  PREFACE. 

maritime  law  and  course  of  procedure,  uniform  throughout  the  nation, 
and  harmonious  with  the  rest  of  the  world. 

Since  the  first  edition  of  this  work,  the  true  principles  of  the  admiralty 
jurisdiction  have  been  laid  down  and  enforced  in  many  leading,  impor- 
tant, and  well-considered  cases.  It  is  also  true  that  in  many  other  cases 
of  less  importance,  and  but  little  discussed  at  the  bar,  the  court  has 
seemed,  almost  by  inadvertence,  to  adopt  some  of  the  narrowest  rules 
of  the  early  English  common -law  courts,  and  to  make  exceptions  to  the 
gi'^at  principles  which  it  has  repeatedly,  after  solemn  arguments,  recog- 
nized and  enforced.  Thus  a  case,  decided  on  no  matter  what  insufficient 
reason,  has  sometimes  become,  under  the  much  abused  iiile,  stare  decisis^ 
a  long-lived  precedent,  and  a  source  of  law  which  is  not  law.  To  the 
admiralty  branch  of  the  law,  this  remark  is  more  especially  applicable, 
because  no  one  can  help  seeing  that  there  has  been  a  cei-tain  drift  of 
opinion,  outside  of  the  courts,  and  sometimes  even  on  the  Bench,  in  favor 
of  doctrines  which  tended  to  exalt  the  power  of  the  States,  and  to  restrict 
the  powers  of  the  general  government ;  and  questions  of  admiralty  juris- 
diction have  been  considered  as  conflicts  between  two  independent  sover- 
eignties, one  of  which  was  to  be  favored,  and  the  other  to  be  regarded 
with  suspicion  and  distrust  The  logic  of  events,  judicial,  as  well  as  politi- 
cal, during  the  last  few  years,  has,  however,  done  much  to  change  this 
drift,  and  to  establish  truer  views  of  the  constitution  and  nature  of  our 
government.  Some  cases  have  been  quite  recently  reconsidered  and 
overruled ;  and  some  principles  have  been  established,  which  seem  to  be 
inconsistent  with  previously  decided  cases.  And  while  great  progress  has 
been  made  in  bringing  about  a  desirable  harmony  in  the  judicial  doctrines 
as  to  the  admiralty  and  maritime  jurisdiction,  it  is  not  to  be  denied  that 
much  still  remains  to  be  done  in  that  direction,  and  so  much  uncertainty 
still  exists  as  to  the  result,  that  several  portions  of  the  work  have  been 
allowed  to  remain,  which  some  will,  doubtless,  think  might  now  with 
propriety  be  omitted  as  obsolete. 

The  following  work  is  but  an  attempt  to  present  the  American  view 
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PREFACE.  VI I 

of  the  subject  in  such  a  light  as  to  exhibit  its  proper  importance,  and 
to  make  it  practically  useful.  If  it  comes  up  to  the  intention  of  the 
author,  it  will  take  a  place  left  unoccupied  by  the  highly  useful  works 
on  admiralty  practice,  which  have  previously  appeared.  His  purpose 
has  been  so  to  exhibit  the  subject,  that  the  most  inexperienced  learner, 
as  well  as  the  riper  professional  student,  cannot  fail,  in  reading  it, 
to  have  his  mind  interested  in  the  subject,  and  to  be  directed  to  the 
means  of  settling,  satisfactorily,  its  general  principles  as  well  as  its 
practical  details. 

He  has  endeavored  to  avoid  a  common  error  in  elementary  books 
of  practice,  of  writing  for  those  only  who  already  understand  the  subject, 
leaving  the  beginner  to  pick  up  by  experience  and  observation  those 
nidimental  principles  and  directions,  which  to  him  are  of  the  first  neces- 
sity. This  has  led  to  the  insertion  in  each  portion  of  the  work — the 
Jarisdiction  —  the  Practice — and  the*Forms  —  of  many  things  which  to 
some  may  seem  unimportant. 

In  a  practical  matter,  nothing  can  well  supply  the  place  of  that  em- 
phasis and  distinctness  which  come  from  visible  illustrations.  The 
practical  forms  are  for  that  reason  very  full  and  various;  they  com- 
mence with  the  entire  proceedings  in  an  admiralty  suit,  consecutively 
arranged,  and  embrace  numerous  and  important  classes  of  maritime 
cases,  presented  under  various  aspects.  As  precedents  from  actual 
practice,  they  are  intended  to  inculcate  and  illustrate  principles,  as  well 
as  to  serve  for  practical  forms ;  and  it  is  believed  they  may  be  read  with 
profit,  if  not  with  interest. 

In  t^is  edition,  the  text  has  been  carefully  revised  and  improved,  both 
by  the  insertion  of  new,  and  the  excision  of  obsolete  matter.  Nearly 
four  hundred  new  authorities  have  been  cited,  and  a  new  chapter  on 
prize  causes  has  been  added.  The  collection  of  rules  of  the  Supreme 
Court,  and  of  the  Circuit  and  District  Courts,  for  the  New  York  districts, 
is  believed  to  be  unusually  complete  and  accurate.  The  recent  statutes 
relating  to  practice,  and  many  new  forms,  together  with  an  index  of  the 
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VI 1 1  PREFACE. 

cases  cited,  have  been  added,  and  a  fuller  and  more  perfect  general 
index  has  been  substituted  for  the  former  one.  These  improvements, 
it  is  hoped,  will  make  the  work  a  more  satisfactory  presentation  of  the 
practice  of  the  American  courts  of  admiralty  and  maritime  jurisdiction, 
as  distinguished  from  courts  of  equity  and  common  law,  than  was  made 
in  the  previous  edition. 

The  author  takes  pleasure  in  acknowledging  the  valuable  aid  received 
from  the  research  and  accuracy  of  his  young  professional  brother, 
Samuel  H.  Valentinb,  Esq.,  in  the  preparation  and  publication  of 
this  edition. 

E.  C.  B. 

New  York.  1870. 
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PREFACE  TO  THE  THIRD  EDITION. 


It  ii  now  twenty-four  years  since  the  publication  of  the  Second  Edi- 
tion of  this  work  and  fourteen  years  since  the  death  of  its  learned  author. 

With  the  lapse  of  years  have  come  changes  in  the  practice  of  the 
Admiralty  due  in  part  to  legislation  and  in  part  to  changes  in  the  rules 
of  the  courts. 

A  new  edition  of  The  American  Admiralty,  which  should  embody 
those  changes,  seemed  to  be  called  for ;  and  my  long  professional  asso- 
ciation with  the  author,  as  well  as  my  relationship  to  him,  seem  to  have 
thrown  upon  me  the  duty  of  preparing  it 

The  principal  changes  which  I  have  made  have  been  to  substitute,  for 
the  chapters  on  the  practice  on  appeals  to  the  Circuit  and  Supreme  Courts, 
a  new  chapter  on  the  practice  on  appeals  to  the  Circuit  Courts  of  Appeals, 
which  system  of  appeals  was  substituted  for  the  former  one  by  the  Act 
of  Congress  of  1891,  and  to  introduce  a  chapter  on  proceedings  in  Lim- 
itation of  Liability  cases,  which  have  almost  entirely  grown  up  since  the 
publication  of  the  second  edition.  Other  minor  changes  have  also  been 
found  necessary.  All  matter  which  I  have  inserted  will  be  found  in- 
closed in  brackets,  thus,  [  ]. 

I  have  also  made  some  changes  in  the  forms,  which  are  added  to  the 
text,  omitting  some  which  seemed  no  longer  useful,  adding  such  new 
ones  as  seemed  to  be  required,  and  making  some  changes  in  all  of  them 
to  bring  them  into  conformity  with  the  new  Rules  of  the  Distinct  Courts 
which  will  be  found  in  the  appendix.  Many  new  authorities  have  been 
added  to  the  citations. 

I  hope  that  my  brethren  of  the  bar  may  find  this  edition  of  Benedict's 
Admu^alty  as  useful  as  the  previous  editions  have  been. 
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My  son,  Edward  G.  Benedict,  has  aided  me  in  the  preparation  of  the 
volume.  I  desire  to  express  my  indebtedness  to  Hon.  Addison  Brown, 
Judge  of  the  District  Court  for  the  Southern  District  of  New  York,  for 
valuable  suggestions  as  to  the  chapter  on  Limitation  of  Liability,  and 
also  to  Thomas  Alexander,  Deputy  Clerk  of  the  same  court,  for  cita- 
tions of  authorities  on  questions  as  to  costs. 

ROBERT  D.  BENEDICT. 

New  Yorky  January ^  18d4. 
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CHAPTER  I. 
General  View. 


§  1.  Commercial  Causes. — As  commerce  has  increased,  so  the 
laws  regulating  its  transactions,  and  prescribing  the  rights  and 
duties  of  its  agents,  and  the  proper  jurisdiction  of  commercial  tri- 
bunals, have  increased  in  importance.  Not  the  least  important  of 
commercial  causes  are  those  connected  with  maritime  commerce, 
which  so  often  biings  together,  in  interest  and  in  conflict,  the  peo- 
ple of  different  nations,  speaking  different  languages,  and  familiar 
with  different  codes  and  usages.  Most  especially  is  this  true  in  our 
country,  where,  from  the  peculiar  form  of  our  institutions,  there  are 
two  governments,  with  separate  and  independent  judicial  establish- 
ments eKtending  over  the  same  territory  and  the  same  individuals ; 
that  territory  acquired  from  other  nations  and  originally  subject  to 
their  laws,  and  those  individuals  consisting,  in  large  part,  of  ti»e  cit- 
izens and  subjects  of  the  other  great  commercial  nations  of  the  world, 
domiciled  among  us. 

§  2.  Maritime  Affairs. — The  character  and  pui*suits  of  seafaring 
life,  and  of  maritime  commerce,  have  in  all  countries  been  consid- 
ered as  of  a  peculiar  nature.  Their  agents  and  instruments,  animate 
and  inanimate^  have  rights,  privileges,  and  liabilities  which  do  not 
belong  to  those  of  the  land,  and  there  are  rules  of  conduct  and  of 
intercourse,  as  well  as  courts  of  justice,  codes  of  law,  and  modes  of 
administering  them,  which  are  especially  devoted  to  the  relations  of 
maritime  affairs.  The  ships  of  a  nation,  wherever  they  may  be,  are 
considered  as  a  part  of  its  territory;  hence  the  encouragement  of 
navigation  and  maritime  commerce,  and  the  proper  regulation  and 
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employment  of  shi^is,  have  always  been  favorite  objects  of  the  laws 
of  all  commercial  nations.^ 


§  3.  The  Admiral. — In  the  earlier  history  of  nations,  in  which 
absolute  rule  and  strong  executive  powers  have  exercised  most  of 
the  functions  of  government,  the  affairs  of  the  sea,  so  far  as  the  na- 
tion was  concerned,  and  of  the  navigable  waters  of  the  nation,  have 
been  usually  administered  by  a  naval  officer  of  the  highest  dignity 
and  station,  holding  his  authority  directly  from  the  sovereign  power, 
subordinate  to  the  monarch  alone,  and  clothed  with  many  of  the 
prerogatives  of  royalty.  Almost  all  nations,  possessed  of  any  mari- 
time commerce,  have  thus  had  an  officer,  known  sometimes  by  one 
name  and  sometimes  by  another  in  a  greater  or  less  degree  similar 
to  the  English  word  admiral.  Originally,  admiralty  jurisdiction 
was  but  another  phrase  for  the  power  of  the  admiral.  The  mild  and 
equitable  system  of  admiralty  law  derives  its  descent,  through  a 
long  line  of  modifications  and  melioiutions,  from  the  absolute  and 
irresponsible  rule  of  naval  command,  as  the  peaceful  law  of  real  es- 
tate, and  the  common  law  generally,  have  descended  from  the  iron 
despotism  of  military  dominion  carried  to  its  perfection  in  the  feu- 
dal system.^ 

§^4.  Admiralty  Law. — The  declaration  of  the  grekt  Roman  ora- 
tor, cedant  amia  togce^  uttered  when  Rome  was  the  military  mistress 
of  the  world,  was  then  true  only  in  the  forum ;  the  lapse  of  eighteen 
centuries  has  made  it  the  law  of  society  and  the  truth  of  history 
wherever  civilization  has  shed  its  light  on  organized  government. 
The  administration  of  the  law  of  the  sea  has  passed  into  the  hands 
of  properly  constituted  courts  of  justice,  while  the  admiral  has  been 
left  in  possession  of  the  power  and  prerogatives  of  naval  command 
alone,  and  has  become  judicially  subject  to  the  courts,  which  exer- 
cise, with  less  show,  more  quietly  and  usefully,  the  functions  which 
he  considered  his  most  homely  attributes.  The  system  of  law  which 
is  thus  administered  in  maritime  transactions,  retains  the  name  of 
admiralty  law,  after  the  name  and  power  of  the  admiral  have  ceased 
to  be  known  in  its  execution.     As  maritime  commerce  came  to  be 


1  Zouch's  Jurisdiction  of  the  Admi- 
ralty, Ass.  1;  id.  Ass.  9;  2  Bro.  Civ.  &, 
Ad.  Law,  cliap.  2;  3  Keut's  Com.  1-21; 
Edw.  Ad.  Jur.  33;  Abbott  on  Ship.  9S. 


a  Hair  8  Ad.  Intro.  7,  8;  Godolphin*s 
View  of  the  Admiral  Jurisdiction, 
chaps.  1,  2;  Zouch,  Ass.  2,  3. 
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extended,  and  inteiiiational  commerce  and  intercourse  became  more 
frequent,  the  sea  was  considered  the  common  highway  of  nations, 
whei-e,  for  the  purposes  of  business,  all  nations  must  be  equal  in 
right,  and  the  common  convenience,  as  well  as  the  common  right, 
rendered  necessary  and  ultimately  established  general  rules,  as  the 
Law  of  the  Sea,  to  which  all  submitted  as  to  a  sort  of  maritime  law 
of  nations,  and  the  courts  of  each  nation  enforced  it.  This  is  now 
called  the  general  maritime  law,  and  sometimes  the  general  admi- 
lalty  law.  It  is  always  administered  by  courts  of  nations,  belonging 
to  the  family  of  nations. 

[But  it  should  be  borne  in  mind  that  this  genei*al  maritime  law 
may  be  subject  to  change  in  different  countries.  And  to  use  the  lan- 
guage of  the  Supreme  Court  of  the  United  States  "  thus  adopted 
and  thus  qualified  in  each  case,  it  becomes  the  maritime  law  of  the 
particular  nation  that  adopts  it."  See  the  discussion  of  this  subject 
in  the  case  of  The  Lottawana,  88  U.  S.  (21  Wall.)  p.  572  to  578]. 

§  5.  The  Civil  Law. — The  admiralty  law  is  indebted  for  many  of 
its  characteristics  to  the  circumstances  of  the  countries  in  which  it 
was  fii-st  administered.  The  countries  that  earliest  reduced  the  law 
of  the  sea  to  a  system,  and  adopted  codes  of  maritime  regulations, 
having  been  countries  in  which  the  Roman  or  civil  law  prevailed, 
the  principles  of  that  gieat  system  of  jurisprudence  were  incorpo- 
rated with,  and  gave  character  to,  the  maritime  law;  and  so  much 
were  pure  reason,  abstract  right,  and  practical  justice  mingled  in 
that  system,  and  so  important  was  it  that  the  general  maritime  law 
should  be  uniform  and  universal,  that,  in  England,  where  the  com- 
mon law  was  the  law  of  the  land,  the  civil  law  was  held  to  be  the 
law  of  the  admiralty,  and  the  coui-se  of  proceedings  in  admiralty 
closely  resembled  the  civil  law  practice.^ 

6.  Jealousy  of  Common  Law  Courts  in  England.  —A  court 
thus  proceeding  according  to  the  course  of  the  civil  law,  and  with- 
out a  jury,  in  England,  was  looked  upon  with  jealousy  by  the  judges 
of  the  courts  of  common  law,  who  considered  themselves  the  proper 
judicial  guardians  of  English  subjects.  They  professed  to  look 
upon  the  admiralty  as  an  intruder,  administering  a  foreign  code, 
and,  under  a  pretence  of  justice,  seeking  to  steal  away  the  hearts  of 
the  people  from  the  trial  by  jury,  and  the  sterner  proceedings  of  the 

«2  Bro.  av.  and  Ad.  Law,  348. 
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common  law ;  and  a  concerted  and  vigorous  effort  was  made  to  de- 
prive the  Court  of  Admiralty  of  a  large  portion  of  the  jurisdiction 
which  it  exercised  ;  and  the  jurisdiction  of  that  court  was  for  a  long 
time  a  vexed  question.  The  bench  and  the  bar,  on  both  sides,  were 
characterized  by  great  learning  and  talent,  and  the  contest  was  man- 
aged with  much  ability.  It  is  not  easy,  now,  to  see  how  a  candid 
mind  could  fail  to  yield  to  the  argument  of  the  admiralty  judges. 
The  numerical  strength,  however,  of  the  party  of  the  common  law, 
was  vastly  superior  to  the  other,  and  was  led  b}*^  Sir  Edward  Coke, 
then  Chief  Justice  of  the  King's  Bench,  as  overbearing  as  he  was 
learned  ;  and  as  that  court  was  superior  to  the  Court  of  Admiralty, 
and  had  the  power  to  control  its  proceedings  by  the  writ  of  prohibi- 
tion, it  is  easy  to  see  that  what  the  common  law  lacked  in  right,  was 
more  than  made  up  in  might,  and  the  result  could  not  long  be  doubt- 
ful. The  jurisdiction  of  the  admiralty  was  judicially  contracted  to 
the  narrowest  limits  in  that  country,  and,  with  some  fluctuation, 
has  remained  so  till  recent  statutes  have  again  extended  it  in  a  most 
beneficial  manner.* 

§  7.  Its  Inflaence  Here. — The  contest  between  the  two  jurisdic- 
tions in  England,  and  the  triumph  of  the  common  law,  came  over 
to  us  in  the  English  books,  and  did  much  to  create  in  the  minds  of 
American  lawyers,  before  and  even  since  the  revolution,  a  prepos- 
session in  favor  of  the  narrower  jurisdiction  of  the  English  Admi- 
ralt}',  and  occasionally,  lawyei-s  and  judges  of  the  most  distinguished 
ability,  have  sought  to  transfer  the  English  argument  and  authority 
to  our  country,  and  have  insisted  that  the  American  Admiralty  has 
not  the  liberal  and  beneficial  jurisdiction  which  the  English  Admi- 
ralty anciently  possessed,  and  which  the  continental  courts  still  en- 
joy, but  is  confined  to  the  exercise  of  those  powers  which  necessity 
had  compelled  the  King's  Bench,  in  the  days  of  its  most  arrogant 
triumph,  to  tolerate  in  England.  This  has  not  failed  to  keep  un- 
settled the  law  of  admiralty  jurisdiction  in  this  country  ;  althous^h, 
in  the  clearest  language,  the  constitution  of  the  United  States  gives 
to  the  federal  judiciary,  cognizance  of  "  all  cases  of  admiralty  and 
maritime  jurisdiction,"  and  the  act  of  Congress,  in  the  same  language, 
bestowed  upon  the  district  courts  original  jurisdiction  of  all  civil 
cases  of  admiralty  and  maritime  jurisdiction. 


*  Zoucli,  passim ;  Godolpliinf  poLssim ; 
Prynne*8  Animadversions,  passim ; 
Waring  t>.   Clarke,  46  U.  S.  (5  How.) 


453;  The  Jerusalem,  2  Gal.  348;  Ed- 
wards' Ad.  Juris.  17;  3  and  4  Vict.  c. 
65;  9  and  10  Vict.  c.  99;    24  Vict.  c.  la 


Digitized  by 


Google 


GENERAL   VIEW. 


[The  first  part  of  this  section  must  be  refen*ed  to  the  time  of  the 
issuing  of  the  earlier  editions  of  this  work.  The  broad  jurisdiction 
of  the  Admiralty  advocated  in  them  has  become  settled  and  is  no 
longer  questioned.] 

§  8.  The  QQestion  of  Jurisdiction. — Among  the  distinguished 
jurists  who  have  insisted  that  the  grant  in  the  constitution  embraces 
only  those  few  cases  of  admiralt}'  and  maritime  jurisdiction  which 
were  admitted  by  the  English  common  lawyers,  at  the  time  of  our 
Revolution,  to  be  within  the  jurisdiction  of  the  English  Admiralty, 
is  Chancellor  Kent,  who,  after  the  elaborate  investigation  which  the 
subject  had  received  in  the  courts  of  the  United  States,  still  says, 
**  the  argument  for  the  extension  of  the  civil  jurisdiction  of  the  ad- 
miralty beyond  the  limits  known  and  established  in  the  English  law, 
at  the  time  of  the  formation  of  the  constitution,  is  not  free  from 
great  difficulty."  ^  And  it  is  not  to  be  denied,  that  decisions,  argu- 
ments, and  judicial  dicta,  abound  in  our  reports,  on  both  sides  of  the 
general  question  and  of  many  of  its  subordinate  points,  which  have 
served  to  keep  the  whole  question  open,  so  far  as  the  decisions  of 
the  highest  tribunal  are  concerned.^  But  few  cases,  comparatively, 
have  involved  a  sufficient  amount  to  give  the  Supreme  Couit  juris- 


»1  Kent's  Cora.  371,  377;  Ramsay  d. 
Allegre,  25  U.  S.  (12  WheatoD)  614 ;  Bains 
V.  The  James  and  Catherine^  Baldwin's 
Rep.  544;  Waring  c.  Clarke,  46  U.  S. 
(5  Howard),  441;  New  Jersey  Steam 
Nav.  Co.  V.  Merchants'  Bank,  47  U.  S. 
(6  Howard),  385;  Const.  Art.  3,  §  2 ;  Jud. 
Act  of  1789,  §  9;  Rev.  Stat  §  563. 

*  Since  the  first  edition  of  this  work, 
the  jurisdiction  of  the  American  Ad- 
miralty has  been  investigated  in  the 
Supreme  Court  of  the  United  States,  in 
the  following  cases: — 

The  Genesee  Chief  v,  Fitzhugh, 
53  U.  S.  (12  How.)  443;  Jackson  v. 
The  Magnolia,  61  U.  S.  (20  How.)  296; 
The  People's  Ferry  Co.  r.  Beers,  id.  393; 
Nelson  v,  Leland,  63  U.  S.  (22  How.) 
48;  Roach  v.  Chapman,  id.  129;  Phila. 
Wil.  etc.  R.  R.  Co.  v,  Phila.  and  Havre 
de  Grace  Steam  Tugboat  Co.,  64  U.  S.  (23 
How.)  209;  Morewood  v.  Enequist,  id. 
491 ;  The  St.  Lawrence,  66  U.  S.  (1  Black) 


522;  The  Commerce,  id.  574;  The  Po- 
tomac, 67  U.  S.  (2  Black),  581;  The  Ply- 
mouth, 70  U.  S.  (3  Wall.)  20;  The 
Moses  Taylor,  71  U.S.  (4  Wall.)  411; 
The  Hine  u.  Trevor,  id.  555;  The  Eddy, 
72  U.  S.  (5  Wall.)  481;  The  Rock  Island 
Bridge,  73  U.  S.  (6  Wall.)  213;  The  Bel- 
fast, 74  U.  S.  (7  Wall.)  624;  The  Eagle, 
75  U.  S.  (8  Wall.)  15;  The  Daniel  Ball, 
77  U.  S.  (10  Wall.)  557;  Ins.  Co.  v.  Dun- 
ham,  78  U.  S.  (11  Wall.)  1;  The  Mon- 
teUo,  id.  411,  and  87  U.  S.  (20  Wall.)  430; 
Norwich  Co.  v.  Wright,  80  U.  S.  (1:5 
Wall.)  104;  Atkins  v.  The  Fibre  Dis. 
Co.,  85  U.  S.  (18  Wall.)  299;  Schooii- 
maker  v,  Gilmore,  102  U.  S.  118;  Ex 
parte  Gordon,  104  id.  515;  Ex  parte 
Boyer,  109  id.  629;  The  Belgenland, 
114  id.  355;  Ex  parte  Phcenlx  Co.,  118 
id.  610;  The  Harrisburg,  119  id.  199; 
Butler  V,  B.  A  S.  S.  S.  Co.,  130  id.  527; 
The  Eclipse,  135  id.  599;  The  J.  E.  Rum- 
beU,  148  id.  1. 
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diction  on  appeal ;  and  in  the  eases  which  have  been  before  that 
court,  although  it  has  been  clearly  and  repeatedly,  indeed  uniformly, 
decided  that  the  English  rule  of  jurisdiction  does  not  prevail  here, 
still  many  cases  seem  to  have  been  decided,  even  in  that  court,  on 
purely  English  authority.  It  can  hardly  be  doubted  that,  at  some 
future  time,  when  the  same  questions  shall  be  again  presented  in  a 
different  form,  and  discussed  with  a  wider  range,  rules  will  be  es- 
tablished entirely  consistent  with  the  early  elementary  cases,  and 
with  the  fundamental  principles  of  maritime  law." 


§  9.  The  Same. — Till  that  is  done,  however,  the  whole  question 
is,  in  many  minds,  involved  in  so  much  uncertainty,  that  any  part 
of  it,  even  what  is  now  considered  as  settled,  may  come  up  again 
for  review  and  settlement.  This  uncertainty  is  in  part  to  be  attrib- 
uted to  the  fact  that  a  portion  of  the  more  ancient  evidence  of  the 
admiralty  law  is  not  easily  accessible.  The  commendable  caution 
of  the  membera  of  the  Supreme  Court  in  confining  their  written 
opinions  to  the  points  necessary  to  be  decided,  and  the  impractica- 
bility of  giving,  in  the  reports,  the  arguments  of  counsel  at  length, 
have  deprived  the  profession  of  the  benefit  of  the  great  learning  and 
research,  as  well  as  of  the  broad  and  generous  commentaries,  of  the 
distinguished  lawyers  who  have  discussed  this  subject  before  the 
courts.  The  interests  of  the  community  will  therefore  be  promoted 
by  bringing  together,  in  convenient  form,  documents  connected  with 
the  subject,  which  either  have  not  been  before  published,  or  can  only 
be  found,  in  an  authentic  form,  in  books  which  are  procured  with 
some  difficulty,  and  by  accompanying  them  with  such  suggestions, 
principles,  and  authorities,  as  a  somewhat  extended  and  various 
practice  in  admiralty  cases  and  a  careful  examination  of  the  subject 
have  shown  to  be  important.  In  doing  this,  no  apology  will  be 
considered  necessary  for  giving  to  the  whole  the  form  of  a  brief  his- 
torical and  elementary  treatise  upon  the  admiralty  jurisdiction  of 
the  United  States,  from  which  the  simplest  rudiments  and  the  most 
familiar  commonplaces  will  not  be  excluded,  and  where,  sometimes. 


7 1  Kent's  Com.  371,  377;  Conk.  Treat. 
2  edit  137, 146;  Thompson  tj.  TheCath- 
erina,  1  Pet  Ad.  104,  113;  De  Lovio  t>. 
Boit,  2  Gal.  398,  426,  429;  Tlie  Amiable 
Nancy,  1  Paine,  111,  117;  Waring  c. 
Clarke,  46  U.  S.  (6  How.)  473;  Bullock 


V.  The  Lamar,  1  West  Law  Journal, 
444;  Tunno  ».  The  Betsina,  5  Am.  Law 
Reg.  406;  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  47  U.  S.  (6  How.) 
385 ;  Cutler  r.  Rae,  48  U.  S.  (7  How.)  733, 
Opinion  of  Judge  Wayne. 
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arguments  and  speculations  will  be  mingled  with  decided  cases,  the 
dicta  of  judges,  and  the  opinions  of  elementarj-  writers. 

§  10.  Admiralty  Law  and  Practice. — The  admiralty  and  mari- 
time Law  consists  of  the  principles  and  rules  which  regulate  the 
conduct,  the  business,  and  the  property  of  the  citizen  in  matters  of 
admiralty  and  maritime  character. 

It  is  not  the  object  of  this  work  to  treat  of  the  elements  of  that 
system  of  law.  They  are  to  be  found  in  the  numerous  elementary 
works  and  books  of  decided  cases  to  which  reference  will  be  made 
in  the  following  pages. 

It  is  after  the  law  of  the  case  is  ascertained  that  the  question  of 
great  practical  importance  arises,  What  is  the  remedy  and  where 
and  how  can  it  be  obtained?  To  this  the  answer  is  found  in  that 
system  of  courts  and  officers,  and  of  professional  art  and  technical 
forms  and  proceedings,  by  and  according  to  which  justice  is  admin- 
istered. This  is  Practice,  in  that  sense  which  distinguishes  it  from 
L«aw,  and  it  is  in  this  sense  that  the  practice  of  the  American  Ad- 
miralty is  the  subject  of  this  work.  This  embraces  the  jurisdiction 
and  organization  of  the  admiralty  courts,  as  well  as  their  forms, 
modes,  and  rules  of  procedure,  and  the  rights,  duties,  and  responsi- 
bilities of  their  various  functionaries.® 

§  11.  Practice  in  Admiralty.— The  Practice  of  admiralty  courts, 
in  that  narrower  sense  which  embraces  only  the  course  of  procedure 
in  courts,  is  established  with  more  certainty  and  uniformity,  but  is 
even  less  understood,  than  the  jurisdiction  of  the  courts  and  the 
system  of  law  which  is  administered  in  them.  That  course  of  pro- 
cedure was  intended  to  be  uniform  throughout  the  nation,  and  in 
general  harmony  with  the  practice  in  the  maritime  courts  of  other 
nations ;  and  Congress  by  an  early  statute  prescribed  such  general 
uniformity,  and,  in  1842,  authorized  the  Supreme  Court  of  the  Uni- 
ted States,  still  further  to  perfect  a  general  and  uniform  course  of 
procedure  in  admiralty  and  maritime  cases;  and,  in  1845,  that  court 
adopted  rules  regulating  the  practice  in  civil  causes. 

There  have  been  several  American  works  on  the  admiralty  prac- 
tice, of  great  merit  and  usefulness  to  the  few  lawyers  who  have 
hitheilo  cultivated  this  field  of  professional  activity, — Hall's  Ad- 

•  FWe  History  of  the  Admiralty  Prac- 1  son,  Blatchford  «fe  H.  10;  The  Mary 
tice  in  Tlie  American  Ins.  Co.  v.  John- 1  Jane,  id.  300. 


Digitized  by 


Google 


8 


THE  AMERICAN   ADMIRALITY. 


miralty  Practice ;  Dunlap's  Admiralty  Practice  ;  Betts'  Admiralty 
Practice ;  and  Conklin's  Admiralty  Practice.  Had  either  of  those 
works  been  intended  by  their  authors  to  meet  what  has  long  seemed 
to  me  the  greatest  want  in  this  department  of  law,  this  treatise, 
probably,  would  not  have  been  written.  They  are  well  known,  and 
valuable  auxiliaries  to  the  well-versed  and  experienced  pmctiser  in 
the  admiralty  courts;  but  thase  who  are  entering  for  the  first  time 
upon  this  unknown  region  of  inquiry,  have  too  often  complained  of 
the  want  of  rudimental  simplicity  and  clearness  of  instruction  and 
direction,  which,  in  subjects  of  this  sort,  are  as  convenient,  if  not  as 
necessary,  to  ripe  and  cultivated  men,  as  they  are  to  children  in  the 
elements  of  general  education. 

§  12.  Extension  of  the  Jnrisdietion. — The  whole  subject  was 
invested  with  a  new  importance  by  the  act  of  Congress  extending 
the  admiralty  jurisdiction  to  the  great  lakes — the  inland  seas  of  this 
continent — and  the  rivei-s  connecting  them,  which  are  already  the 
theatre  of  a  maritime  commerce  far  outvahiing  that  of  all  antiquity ; 
and  by  the  extension  of  our  territory  and  settlements  to  Behring's 
Straits,  on  the  Pacific  ocean,  and  to  the  Arctic  ocean,  thus  adding 
to  our  coasting  trade  immense  voyages  of  six  months'  constant  sail- 
ing, and  making  us  the  nearest  maritime  neighbors  of  the  oriental 
world,  and  of  most  of  the  islands  of  the  sea.^  If  my  labors  shall 
help  to  establish  that  uniformity  of  principle  and  decision  which  is 
necessary  to  the  system,  and  which  alone  can  give  to  this  branch  of 
the  national  judiciary  its  greatest  usefulness,  I  shall  enjoy  the  high- 
est reward  of  professional  industry. 

[The  importance  of  the  subject  has  not  diminished  but  increased 
since  the  foregoing  was  written.  The  Act  of  Congress  referred  to, 
which  was  passed  in  1845  (5  Stat,  at  Large,  p.  726),  no  longer  stands 
upon  our  statute  book,  but  it  is  because  the  Supreme  Court  of  the 
United  States  has  declared  that,  by  virtue  of  the  words  of  the  con- 
stitution, the  admiralty  jurisdiction  extends  not  only  to  the  great 
lakes  and  the  rivers  connecting  them,  but  to  all  public  navigjible 
watei-s  of  the  United  States,  including  even  canals.  See  post^  §§  221 
and  246.] 

The  first  question,  which  presents  itself  in  this  inquiry,  is.  What 
court  has  jurisdiction  of  the  controversy  ? 


»  Act  of  February  28,  1845,  5  Stat,  at 
Large,  726;  see  R.  S.  506  and  57t5;  The 
Genesee  Chief,  53  U.  S.  (12  Howard), 


443;  Treaty  with  Russia,  15  Stat  at 
Large,  539. 
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CHAPTER  II. 

Jurisdiction. 

§  18.  Jurisdiction  Generally. — Jurisdiction,  as  applied  to  coui-ts, 
is  the  right  to  hear  and  determine  judicially  the  subject-matter  in 
controversy  between  parties  to  a  suit  or  legal  proceeding.  The  ac- 
tion of  a  court  is  either  judicial  or  extra-judicial.  If  the  law  confers 
the  power  to  render  a  judgment  or  decree  in  a  case,  then  the  court 
has  jurisdiction,  and  its  action  is  judicial.  If  the  law  does  not  con- 
fer such  power,  then  the  action  of  the  court  therein  is  extra-judicial. 
It  has  not  jurisdiction.^ 

§  14.  Its  Sonree. — The  jurisdiction  of  courts  is  a  branch  of  that 
jurisdiction  which  is  possessed  by  the  nation  as  an  independent 
power.  The  jurisdiction  of  the  nation  within  its  own  sphere  is  nec- 
essarily exclusive  and  absolute.  It  is  susceptible  of  no  limitation 
not  conferred  by  itself ;  any  restriction  upon  it,  deriving  validity 
from  another  source,  would  imply  a  diminution  of  its  sovereignty 
to  the  extent  of  the  restriction,  and  an  investment  of  that  sovereignty, 
to  the  same  extent,  in  that  power  which  would  impose  such  restric- 
tion. All  exceptions,  therefore,  to  the  full  and  complete  power  of 
a  nation  within  its  own  territory,  must  be  traced  up  to  the  consent 
of  the  nation  itself.     They  can  flow  from  no  other  legitimate  source.^ 

§  15.  Judicial  Power  of  the  United  States. — The  judicial  power 
of  the  United  States  is  limited,  and,  of  course,  all  the  courts  of  the 
United  States  are  of  limited  jurisdiction, — ^limited  by  the  grant  of 
judicial  power  in  the  constitution,  and  by  the  acts  of  Congress  dis- 
tributing that  jurisdiction  to  the  courts.  The  action  of  those  courts 
extends  and  must  be  confined  to  the  cases,  controversies,  and  parties 
over  which  both  the  constitution  and  the  laws  have  authorized  them 


1  The  State  of  Khode  Island  v.  The 
State  of  Massachusetts,  37  U.  S.  (12 
Pet)  718  ;  DoPon.  on  Jurisdiction,  21. 


*  The  Exchange  v,  McFaddon,  11  U. 
S.  (7  Cranch),  136. 
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to  act.  As  any  proceeding  is  within  or  without  the  limits  thus  pre- 
scribed, it  is  or  is  not  judicial,  valid,  and  efifectual.  The  constitu- 
tion and  the  statute  must  both  concur  in  conferring  jurisdiction. 
The  judicial  power  of  the  government  is  derived  from  the  constitu- 
tion. The  disposal  and  distribution  of  it  belongs  to  Congress. 
Many  subjects  of  jurisdiction,  which  are  clearly  embraced  in  the  con- 
stitution, lie  actually  dormant,  because  Congress  has  never  author- 
ized their  exercise  by  any  of  the  courts.^  In  like  manner.  Congress 
has  sometimes  conferred  powers  which  the  constitution  has  not  au- 
thorized them  to  confer,  and  so  far  the  act  of  Congress  is  void. 


§  16.  Limitations  of  Judicial  Power. — The  judicial  power  may 
be  limited  to  plaeeSy  to  parties^  or  to  svhjects^  of  a  particular  kind  or 
character. 

Place. — There  are  a  variety  of  cases,  offences,  and  controversies, 
which  are  within  the  jurisdiction  of  certain  courts,  simply  because 
they  happen  or  are  committed  in  particular  places.  An  offence  may 
be  committed  in  a  fort,  arsenal  or  dock-yard  of  the  United  States, 
or  on  the  high  seas :  it  is  then,  by  reason  of  the  place  alone,  subject 
to  the  jurisdiction  of  the  courts  of  the  United  States.  In  such  cases, 
jurisdiction  depends  on  place  alone. 

Parties. — The  judicial  power  of  the  United  States  extends  to  all 
cases  affecting  ambassadors  and  other  public  ministers  and  consuls, 
and  to  cases  in  which  the  United  States,  a  state  or  an  alien  is  a 
party.  In  such  cases,  the  jurisdiction  depends  solely  upon  the  per- 
son or  party, 

Subject-Matter. — In  other  cases  jurisdiction  is  confined  to  subjects 
of  a  particular  character.  Subject-matter  is  as  various  as  the  law 
itself,  embracing  anything  which  properly  comes  within  the  sphere 
of  legislation,— crimes  and  punishments,  natuml  and  social  relations, 
contracts,  obligations,  duties,  rights  and  wrongs  ;  these  are  distrib- 
uted among  different  tribunals,  as  the  convenient  administration  of 
justice  may  require.  Hence  there  are  civil  courts  and  criminal 
courts ;  ecclesiastical,  military,  and  testamentary  aourts ;  courts  of 
equity,  of  revenue,  of  international  law,  and  courts  of  admiralty 
and  maritime  jurisdiction.     Such  courts  have  jurisdiction  of  their 


«  The  State  of  Rhode  Island  v.  The 
State  of  Massachusetts,  37  IT.  S.  (12 
Pet.  Rep.)  720  ;  Voorhees  u.  The  Bank 
of  the  United  States,  .So  U.  S.  (10  id.) 


474  ;  1  Kent  Com.  314  ;  Turner  x>.  The 
Bank  of  North  America,  4  IT.  S.  (4  Dal.) 
8;  Mclntire  t>.  Wood,  11 U.  S.  (7  Cranch), 
504;  Smith  v.  Jackson,  1  Paine,  453. 
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respective  classes  of  cases,  not  by  reason  of  the  place  where  they 
arise,  nor  of  the  persons  who  may  be  parties  to  them,  but  by  reason 
of  the  subject-matter  of  the  controversy.^ 

§  17.  Power  and  Duty  of  a  Court — Whenever  a  court  has  ju- 
risdiction of  a  controversy,  whether  it  depend  on  place,  party,  or 
subject-matter,  it  has  the  power,  according  to  its  own  course  of  pro- 
cedure, to  administer  justice  between  the  parties,  so  far  as  that  con- 
troversy extends.  If  it  be  a  court,  and  have  jurisdiction,  then,  from 
the  very  force  of  these  terms,  it  has  the  power  necessary  to  enable 
it  fully  to  adjudicate  between  the  parties,  and  to  enforce  its  decree. 
If  it  have  power  over  the  principal  matter,  it  has  it  also  over  the 
incidents.  If  it  have  power  to  begin,  it  has  power  to  finish,  al- 
though in  its  course  it  may  be  called  upon  to  consider  and  decide 
matters,  which,  as  original  causes  of  action,  would  not  be  within  its 
cognizance.* 

The  duty  of  a  court  is  commensurate  with  its  power.  It  is  as 
much  the  duty  of  a  court  to  exercise  jurisdiction  where  it  is  confer- 
red, as  not  to  usurp  it  where  it  is  not  conferred.^ 

§  18.  Political  and  Jndieial  View  of  Jnrisdiction. — A  peculiar- 
ity of  our  form  of  government  compels  us  to  look  at  the  question 
of  jurisdiction  of  the  courts  of  ,the  United  States,  in  two  points  of 
view, — the  political  and  the  judicial.  The  political  view  of  the  ques- 
tion involves  the  inquiry  as  to  what  is  the  extent  of  the  constitu- 
tional frrtiut  to  the  Government  of  the  United  States,  as  a  national 
political  sovereignty,  separate  and  distinct  from  the  state  govern- 
ments. This  question  arises  before  and  independently  of  all  courts 
and  their  organization,  and  depends  upon  the  constitution  alone.  It 
was  the  question  which  was  presented  to  the  first  Congress  that  met 
under  the  constitution,  when  they  came  to  provide  for  the  judicial 
wants  of  the  new  governoient  by  organizing  courts  to  exercise  the 
judicial  power  conferred  on  that  government.  The  judicial  view  in- 
volves only  the  question,  as  to  the  extent  of  the  legal  jurisdiction 
of  the  tribunals  created  by  Congress,  and  upon  which  it  bestowed 


«  DaPon.  on  Juris.  21-27;  Bank  of 
the  U.  S.  V.  Deveaux,  9  U.  S.  (6  Cranch), 

•  Bank  of  the  IT.  S.  v.  Deveauz,  9  U. 


8.  (5  Cranch),  61;  Peck  v,  Jenness,  4S !  Black,)  526. 


U.  S.  (7  How.)  624;  The  American  Ins. 
Co.  V.  Johnson,  Blatchford  A  H.   10; 
The  Epsilon,  6  Ben.  378. 
«The    St    Lawrence,    66    U.    S.    (1 
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the  power  to  exercise  certain  judicial  powers  of  the  national  gov- 
ernment. The  constitutional  grant  to  the  nation  was  fixed  and  in- 
flexible the  moment  the  constitution  was  adopted.  On  the  other 
hand,  the  organization  and  jurisdiction  of  the  courts,  and  the  distri- 
bution of  judicial  powers,  was  left  to  Congress,  and  has  been  alwa3'8 
subject  to  such  changes  as  the  wants  or  the  wisdom  of  successive 
periods  might  from  year  to  year  suggest.  Thus,  the  question  of  the 
American  Admiralty  jurisdiction  is  not  a  question,  as  in  England, 
between  a  court  of  admimlty  and  a  court  of  common  law  (for  there 
is  no  court  of  admiralty  proper  in  this  country,  nor  is  there  any 
common  law  of  the  United  States),  nor  between  trial  by  jury  and 
trial  by  a  judge ;  but  it  is  only  a  question  between  the  national 
government  and  the  state  governments.  If  it  had  always  been 
considered  in  this  light,  the  argument  would  have  been  found  to 
turn  upon  considerations  widely  different  from  many  of  those  which 
have  been  presented,  and  much  of  the  difficulty  which  has  been  en- 
countered on  the  subject  would  have  vanished  away.  It  is  in  this 
point  of  view  that  I  shall  first  consider  it,  inasmuch  as  upon  this 
everything  else  depends.  After  that  will  be  considered  the  less 
difficult  question  as  to  what  may  be  the  proper  court.  If  any  con- 
troversy belongs  to  the  judicial  cognizance  of  the  United  States 
Government,  there  can  be  no  doubt  or  difficulty  in  ascertaining 
which  of  its  tribunals  must  decide. it.^ 

§  19.  Constitutional  Grant  of  Jniisdietion. — The  Constitution 
of  the  United  States  grants  to  the  Federal  Government,  judicial 
power  over  .  .  .  .  "  aZZ  cases  of  admiralty  and  maritime  jurisdio- 
tion.^^  This  is  the  whole  of  the  grant  of  that  branch  of  judicial 
power ;  and,  brief  and  simple  as  it  is,  upon  its  true  construction 
depends  the  whole  of  the  American  Admiralty  jurisdiction.  It  has 
received  five  different  consti-uctions.     It  has  been  contended — 

1.  That  this  constitutional  grant  embraces  only  those  few  cases 
of  which  the  English  High  Court  of  Admiralty  was  permitted  to 
take  cognizance,  at  the  time  of  the  American  Revolution. 

2.  That  it  embraces  all  cases  of  which  the  English  Admiralty 


7  Const.  Art  8,  §2;  Wheaton  v,  Pe- 
ters, 83  U.  S.  (8  Pet)  658;  The  State  of 
Massachusetts  ads.  The  State  of  Rhode 
Island,  87  U.  S.  (12  Pet)  781 ;  The  State 
of  Rhode  Island  v.  The  State  of  Massa- 


chusetts, 87  U.  S.  (12  Pet)  721;  The  U. 
S.  V.  Hudson,  11  U.  S.  (7  Cranch),  33; 
The  Genesee  Chief,  53  U.  S.  (12  How- 
ard), 459. 
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anciently  had  jurisdiction,  before  the  common  law  courts  had  by 
prohibition  prevented  the  exercise  of  most  of  its  powei-s. 

3.  Tliat  it  embraces  only  the  cases  which  were  within  the  acknowl- 
edged competency  of  the  British  colonial  courts  of  vice-admiralty, 
as  they  existed  at  the  time  of  the  Ameiican  Revolution. 

4.  That  it  embraces  only  sucli  cases  as  were  within  the  actual 
jurisdiction  of  the  state  courts  of  admiralty,  which  were  in  exist- 
ence prior  to  the  adoption  of  the  Constitution  of  the  United  States 
in  1788. 

5.  That  the  words  admiralty  and  maritime^  relate  simply  to  sub- 
ject-matter, and  were  used  in  that  general  sense  which  embraces  all 
those  cases  relating  to  ships  and  shipping,  and  maritime  commerce, 
whicli  arise  under  the  municipal  maritime  regulations  of  each  na- 
tion, and  those  which  arise  under  the  general  maritime  law.® 

In  endeavoring  to  ascertain  which  of  these  constructions  ought 
to  prevail,  I  shall,  in  the  first  place,  recur  to  some  general  principles 
and  well  known  facts  connected  with  the  constitution,  which,  al- 
though their  relation  to  this  subject  may  not  at  fii'st  be  apparent, 
cannot  fail  to  aid  us  in  our  inquiry. 

«  Waring  ».  Clark,  46  U.  S.  (5  How.)  473. 
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CHAPTER  m. 
Constitutional  Construction, 

§  20.  The  Constitution. — The  constitution  is  to  be  construed 
according  to  the  obvious  import  of  its  own  phraseology.  We  can- 
not, by  evidence  from  other  sources  of  the  views  or  intentions  of 
individuals,  in  framing  or  adopting  that  instrument,  divert  the  lan- 
guage from  its  plain  import.  The  intention  of  a  people,  or  of  a 
popular  body,  can  be  known  only  from  their  corporate  acts,  or  from 
the  results  in  which  the  whole,  by  the  legal  majority,  concur. 

The  constitution  was  fully  discussedj  in  the  convention  and  be- 
fore the  people,  and  there  is  no  evidence  that  the  people  or  their 
representatives  did  not  underetand  the  constitution  as  it  is  written. 
Emanating  from  the  people,  its  powers  are  granted  by  them,  and  it 
is  the  highest  evidence  of  their  will  and  intention.  Most  especially 
is  this  so,  since  the  constitution,  in  the  whole  and  in  its  parts,  was 
the  result  of  compromises.  The  views  of  no  party  were  there  em- 
bodied, nor  were  the  intentions  of  any  set  of  men  there  carried  out ; 
but,  after  fall  discussion  and  long  deliberation,  from  patriotic  mo- 
tives, all  yielded  to  it,  and  it  was  adopted  as  it  was  written,  declar- 
ing, "  We,  the  people  of  the  United  States,  do  ordain  and  establish 
this  constitution."  ^ 

§  21.  Its  Grant  of  Judicial  Power.— Its  grants  of  judicial  pow- 
er, as  well  as  of  political  sovereignty,  are  brief,  sententious,  and  com- 
prehensive. None  of  its  words  are  to  be  disregarded,  as  without 
meaning,  nor  to  be  considered  as  used  to  round  a  period,  or  to  give 
fullness  and  euphony  to  a  sentence.  Its  phraseology  was  most  care- 
fully chosen,  and  all  its  words  are  significant,  and  introduced  for  the 
purpose  of  conveying  their  appropriate  shades  of  meaning.*^ 

1  Constitution,  Preamble;  Martin  v,  (5  How.)  441;  Story  on  Const.  135;  Liv- 
Hunter's  Lessee,  14  U.  S.  (1  Wheat.) 
32H,  341;  Gibbons  v,  Ogden,  22  U.  S. 
(9  Wheat)  187,  196;  Mad.  Pap.  1593- 
1604;  Aldridge  v.  Williams,  44  U.  S. 
(3  How.)  9;  Waring  v,  Clarke,  46  U.  S. 
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ingston  v.  Van  Ingen,  9  Johns,  576. 

2  The  State  of  Rhode  Island  v.  The 
State  of  Massachusetts,  37  U.  S.  (12 
Pet.)  723,  and  cases  cited. 
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§  22.  The  Constitution  not  a  Code. — It  is  a  constitution,  not 
a  code.  It  has  indeed  the  force  of  law,  but  it  is  also  still  higher 
than  a  law,  in  the  usual  sense  of  that  word.  It  is  an  organic  law, 
made  by  the  people,  and  not  by  the  legislature.  In  a  few  brief  sec- 
tions it  establishes  the  frame  of  government,  and  fixes  the  general 
relations  and  inflexible  guards  of  political  society  for  a  great  nation, 
for  successive  ages.  It  is  necessarily  brief  in  its  language,  but  far 
reaching  and  comprehensive  in  all  its  provisions.  It  was  not  intend- 
ed to  settle  details,  enumerate  instances,  or  explain  by  illustration  ; 
but  to  establish  principles,  describe  outlines,  and  fix  the  landmarks 
of  political  power,  in  such  general  manner,  as  to  provide  for  an  un- 
known future,  and  the  circumstances  of  a  territory,  destined  to  be 
indefinitely  extended.* 

§  23.  Grants  not  Bestrictions. — It  is  a  constitution  of  grants, 
and  not  of  restrictions  ;  grants  made  under  peculiar  circumstances, 
and  for  chai-acteristic  purposes.  In  this  it  differs  from  other  con- 
stitutions. They  are  limitations  or  restrictions  of  that  universal 
sovereignty  or  governmental  omnipotence,  which  belongs  to  an  in- 
dependent state,  and  which  makes  the  state,  however  organized,  the 
irresponsible  master  of  the  life,  liberty,  property,  and  conduct  of  the 
individual,  except  so  far  as  the  state  has  voluntarily  limited  its 
power.* 

§  24.  Constitutions  of  tlie  States.— Of  this  latter  class,  were 
the  constitutions  of  the  individual  states,  before  the  Federal  Con- 
stitution was  formed.  The  American  Revolution  commenced  in  re- 
bellions of  separate  colonies  bounded  on  the  great  common  highways 
of  national  intercourse.  For  a  common  purpose,  they  consulted  and 
combined  together  and,  in  1776,  declared  themselves  "  free  and  inde- 
pendent states."  They  then  separately,  as  members  of  a  confederate 
nation,  each  in  its  own  manner,  adopted  forms  of  state  government, 
under  which,  as  separate  states,  they  had  all  the  functions  of  good 
government,  subject  to  the  limitations  and  grants  of  the  national 
confedei-ation,  which  unified  their  nationality.     The  prerogatives  of 


«  McCaUoch  ©.  The  State  of  Maryland, 
17  U.  S.  (4  Wheat)  316;  Const.  Pream- 
ble; Sd.  Art.  4,  §  3. 

*  The  State  of  Rhode  Island  v.  The 
SUte  of  Massachusetts,  37  U.  S.   (12 


Pet.  Rep.)  720;  The  TJ.  S.  v.  Hudson, 
11  U.  S.  (7Cranch),  33;  Livingston  r. 
Van  Ingen,  9  Johns,  574;  Martin  v. 
Hunter's  Lessee,  14  U.  S.  (1  Wheat) 
304. 
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the  Crown  and  the  transcendent  power  of  Parliament,  all  elemental 
and  ultimate  national  supremacy,  devolved  upon  the  states  and  the 
people  thereof,  in  a  plenitude  unimpaired  by  any  act,  and  controlla- 
ble by  no  authority.  Each  state  was  in  itself,  and  as  to  its  own  pow- 
ers, an  independent  government,  and  foreign  to  the  other  states  of 
the  union,  as  well  as  to  other  nations.  It  was  competent  for  the 
people  of  the  states,  thus  to  create,  by  common  consent,  a  genei*al 
government,  and  to  invest  it  with  all  the  powers  which  they  might 
deem  proper  and  necessary  ;  to  extend  or  restrain  those  powers  ac- 
cording to  their  own  good  pleasure  ;  and  to  give  them  a  permanent 
and  supreme  authority.* 


§  25.  The  Articles  of  Confederation  and  tlie  Constitntion.— For 

mutual  aid,  these  states,  in  1777,  formed  articles  of  perpetual  union 
of  feeble  cliaracter,  known  as  the  Articles  of  Confederation,  limit- 
ing the  powers  of  the  states.  And  finally,  in  1789,  to  form  a  more 
perfect  union,  and  especially  to  establish  justice,  the  present  "Gov- 
ernment of  the  United  States  "  was  formed  by  the  Constitution  of 
the  United  States,  and  to  it  was  granted,  by  that  instrument,  a  por- 
tion only  of  the  powers  previously  existing  in  the  states  and  the  peo- 
ple thereof.  It  had  been  a  "  league  : "  it  was  made  a  "  government." 
It  was  a  government  made  by  taking  from  the  states,  and  the  peo- 
ple thereof,  and  transferring  to  the  United  States,  and  the  people 
thereof,  certain  portions  of  sovereignty.* 

It  took  from  the  states  all  their  powers  of  national  sovereignty : 
"  No  state  shall  enter  into  any  treaty,  alliance,  or  confedei-ation  ; " 
"  No  state  shall  grant  letters  of  marque  and  reprisal ; "  "  No  state 
shall  coin  money  ;  "  *'  No  state  shall  emit  bills  of  credit ; "  "  No  state 
shall  make  anything  but  gold  and  silver  a  tender  in  payment  of 
debts ; "  "  No  state  shall  pass  any  bill  of  attainder ; "  '*  No  state 
shall  pass  any  ex  post  facto  law ; "  "  No  state  shall  pass  any  law  im- 
paling the  obligation  of  contracts  ;  "  "  No  state  shall  grant  any  title 
of  nobility ; "  **  No  state  shall,  without  the  consent  of  Congress,  lay 
any  imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws;"  "No  state 
shall,  without  the  consent  of  Congress,  lay  any  duty  of  tonnage," 


6  Martin  «.  Hunter's  Lessee,  14  U.  S. 
(1  Wheat)  324,  325;  Livingston  t.  Van 
Ingep,  9  Johns,  675. 

0  The  State  of  Rhode  Island  o.  The 


State  of  Massachusetts,  37  U.  S.  (12  Pet. 
Rep.)  720;  The  U.  S.  v,  Hudson,  11  U. 
S.  (7  Ci-anch),  33. 
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"nor  keep  troops  or  ships  of  war  in  time  of  peace,"  "  nor  enter  into 
any  agreement  or  compact  with  another  state,  or  with  a  foreign 
power."  All  these  are  characteristic,  elemental  rights  of  sover- 
eignty :  without  all  of  them,  no  state  can  properly  be  called  sover- 
eign, and  yet  no  state  of  this  union  has  one  of  them.  All  these, 
with  many  other  great  powers  of  national  sovereignt}^  of  which  it 
is  necessary  to  specify  here  only  "  the  power  to  regulate  commerce 
Avith  foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes,"  and  the  judicial  power,  embracing  "  all  cases  of  ad- 
miralty and  maritime  jurisdiction,"  are  granted  to  the  United  States. 

§  26.  Grants  of  the  Constitution. — Some  of  these  grants  convey 
elemental  po Wei's  of  government  in  all  their  fulness  and  force,  while 
others  ai-e  conveyed  in  a  modified  and  restricted  form.  They  were 
grants  by  governments  already  organized,  and  possessing  and  actu- 
ally exercising,  sovereignty,  unlimited,  except  by  the  few  restrictions 
of  their  articles  of  perpetual  union.  They  were  made  by  the  "  Peo- 
ple of  the  United  States,"  but  not  by  the  people  as  a  primary  and  un- 
organized mass  solely,  but  by  the  people  already  formed  into  regular 
communities,  and  acting  through  or  under  their  established  consti- 
tutions; they  were  thus  direct  grants  by  the  people,  of  those  primi- 
tive powers,  which,  on  the  theory  of  our  government,  are  supposed 
to  emanate  from  the  people,  and  they  were  also  gi'ants,  by  established 
popular  governments,  of  powers  constituting  a  part  of  their  own  ac- 
knowledged functions ;  and  while  they  were  the  act  of  the  consti- 
tuted authorities,  in  the  name  of  the  people,  they  were  also  ratified 
by  the  people,  as  the  ultimate  source  of  political  power.  They  are 
therefore,  all  of  them,  to  their  proper  extent,  and  for  the  accomplish- 
ment of  their  proper  purpose,  of  the  most  uncontrollable  and  irre- 
sistible character,  and  they  are  without  any  limit,  except  such  as  is 
prescribed  by  the  constitution  itself.  Thus,  the  power  of  peace  and 
war,  of  international  negotiation,  of  coinage,  the  judicial  power  over 
all  cases  affecting  ambassadors,  and  over  all  cases  of  admiralty  and 
maritime  jurisdiction,  and  others,  are  ti-ansferred  to  the  general  gov- 
ernment, free  from  all  restriction  and  limitation.^ 

§  27.  Its  Purposes  and  Powers. — All  the  powers  in  the  consti- 
tution were  conferred  upon  the  general  government  for  purposes 

'  McOulloch  V.  The  State  of  Maryland,  17  U.  S.  (4  Wheat)  316;  Const.  Ai-t.  1, 
H8,  10;  id.  Art.  3,  §2. 
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expressed  in  the  constitution,  in  view  of  which  purposes  they  are 
respectively  to  be  construed.  The  constitution  was  made  by  the 
people  of  the  United  States  "  to  form  a  more  perfect  union^  establish 
justice^  ensure  domestic  tranquility^  provide  for  the  common  defence^ 
promote  th^e  general  welfare^  and  secure  the  blessings  of  liberty^  to  them 
and  their  posterity.^^  Its  gmnd  pui-pose  was  to  unify  the  whole  in 
the  relations  of  internationality,  and  all  its  minor  purposes  were  sub- 
ordinate and  ancillary  to  this.  Its  grants,  therefore,  consist  of  great 
classes  of  powers.  Those  powers  which  should  especially  regulate 
our  intercourse  with  foreign  nations  and  their  subjects,  with  the 
states  and  their  citizens,  and  those  in  tlie  exercise  of  which  we  were 
ourselves  to  be  emphatically  one  people,  and  to  be  clothed  with  equal 
rights,  although  in  other  and  municipal  respects  we  were  to  remain 
members  of  different  communities,  were  granted  to  the  general  gov- 
ernment wholly  and  absolutely,  in  order  that  our  intercourse  with 
foreign  powers  might  lie  so  regulated  as  to  make  us  one  of  the  great 
family  of  nations,  acknowledging  the  laws  and  respecting  and  adopt- 
ing the  usages  which  constitute  the  rule  of  international  intercourse, 
and  to  prevent  the  separate  states  from  making  inconstant  and  con- 
flicting laws,  and  destroying  the  harmony  which  could  alone  make 
us,  and  keep  us  one  nation,  the  United  States.* 

§  28.  Its  Grants  of  Judicial  Power. — This  is  especially  evident 
in  the  constitutional  grants  of  judicial  power.  They  are  not  grants 
to  this  or  that  court  of  the  United  States.  The  constitution  does 
nothing  but  draw  the  line  between  the  cases  which  belong  to  the 
United  States  Government  and  those  which  belong  to  the  state  gov- 
ernments. It  transfers  from  the  states  and  the  people  of  the  states 
to  the  general  government,  the  judicial  sovereignty  in  great  national 
classes  of  cases,  to  be  exercised,  not  necessarily  by  courts  constituted 
like  the  British  Admimlty,  or  the  British  courts  of  common  law  or 
equity,  but  by  such  courts,  and  in  such  manner  as  the  Congi-ess  of 
the  newly  created  government  should  provide.  When  the  constitu- 
tion was  made,  there  were  no  courts  of  the  United  States  of  any 
sort,  nor  was  it  certain  that  there  woul^  be  here  (as  there  never  has 
been)  a  purely  admiralty  court ;  but  it  was  certain  that  in  the  mul- 
tifarious transactions  on  the  ocean,  seas,  lakes,  and  rivers,  which 


8  Const.  Preamble,  Art.  1,  §§8,  9,  10; 
Id.  Art  3,  §2,  Art.  4;  Martin  v.  Hun- 
ter's Lessee,  14  U.  S.  (1  Wheat.)  ^35, 


347, 348;  Story's  Commentaries,  §  1672; 
The  Moses  Taylor,  71  U.  S.  (4  Wall.) 
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were  to  be  the  highwaj-s  of  our  intercourse  and  commerce  between 
the  several  states  and  the  various  nations  of  the  world,  questions 
might  continually  arise,  where  the  law  of  nations  and  the  law  of 
maritime  commerce — the  maritime  law  of  the  world — ought  to  take 
the  place  of  the  numerous  conflicting  and  changing  rules  which  could 
not  fail  to  result  from  the  various  legislation  and  adjudication  of 
the  states.  In  no  manner  could  a  uniform  administration  of  that 
great  branch  of  the  law  of  nations,  known  as  the  general  maritime 
law,  be  secured,  except  by  the  tmnsfer  of  all  cases  of  admiralty  and 
maritime  jurisdiction,  to  the  cognizance  of  the  national  judiciary.^ 

§  29.  RelatJon  of  the  United  States  to  Great  Britain A  fruit- 
ful source  of  error  in  relation  to  the  government  of  the  United 
States  is  its  supposed  relation  to  the  British  goveinnient.  The 
United  States  is  sometimes  said  to  be,  and,  in  a  limited  historical 
sense,  is,  an  offset  from  Great  Britain,  and  most  of  the  people  of 
the  colonies,  at  the  time  of  the  Revolution,  were  the  descendants 
of  British  subjects.  Many  of  the  states  are  really  shoots  from  the 
2^vernment  of  Great  Britain,  and,  as  such,  were  subject  to  the  com- 
mon law.  It  was,  therefore,  quite  natural,  that,  in  matters  relating 
to  the  foundations  and  powers  of  our  government,  many  would  first 
look  to  the  nation  from  which  we  had  just  been  severed  by  a  revo- 
lution, and  whose  language  and  literature  were  our  own.  Still,  it  is 
not  to  be  forgotten,  that  our  people  were  not  homogeneous,  but  con- 
sisted of  persons  from  all  civilized  nations.  The  English,  Scotch, 
Irish,  Welsh,  Dutch,  Swedes,  and  French,  some  by  conquest  and 
some  by  emigration,  were  mixed  and  united  to  make  the  American 
N^ation,  and  had  all  brought  with  them,  to  some  extent,  a  knowledge 
of,  and  an  attachment  to,  the  institutions  of  tlieir  parent  countries. 
The  creation  or  incorporation  of  other  states  from  other  conquered 
or  revolted  colonies,  with  other  laws  and  usages,  was  also  contem- 
plated.i<> 

And  in  all  these  nations  which  had  ships  and  commerce,  as  well 
as  in  England,  causes  of  admiralty  and  maritime  jurisdiction  had 
always  arisen,  and  such  cases  had  been  decided,  in  different  nations, 
by  courts  of  different  names.  In  some  nations,  couits  were  express- 
ly devoted  to  such  cases  under  the  name  of  Consular  Courts,  Tri- 
bunals of  Commerce,  Maritime  Courts,  and  Courts  of  Admiralty. 

•Const.  Art.  3,  J 2;  Waring t?.  Clarke,  I  ^o Holmes'  Annals,  passim;  Art  of 
46  U.  S.  (5  Howard),  4ol,  457.  I  Conf.  Art  11;  Const  Art  4,  §3. 
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In  others,  as  in  England,  cases  of  Maritime  jurisdiction  were,  in 
one  form  or  another,  entertained  by  all  the  courts  of  law  and  equity 
in  the  kingdom,  and  decided  according  to  that  system  of  maritime 
law  which  derives  its  force  from  the  univeraal  consent  of  commer* 
cial  nations. 

§  30.  Oar  Constitution  not  a  Copy. — These  circumstances  may 
not  have  been  without  their  influence  to  induce  the  framers  of  our 
constitution  to  make,  as  they  did,  a  new  and  original  government. 
They  did  not  in  any  manner  address  themselves  to  national  preju- 
dices or  predilections,  nor  adopt,  nor  even  allude  to,  any  previously 
existing  government,  as  a  pattern  or  standard,  nor  re-enact  any 
known  code  of  laws,  in  whole  or  in  part ;  but  they  passed  by  in  si- 
lence the  institutions  of  the  whole  world,  and  invented  a  constitu- 
tion and  laws  which  had  neither  pattern  nor  prototype,  in  the  actual 
and  present  stute,  or  past  historj^  of  the  human  mce.^^  When,  there- 
fore, they  created  or  granted  a  power,  it  was  a  grant  of  that  power, 
not  as  it  existed  in  one  government  or  another,  but  a  grant  of  the 
power  in  the  abstract.  It  was  a  creation  of  the  mere  governmental 
function,  to  be  exercised  by  the  new  government  in  its  own  pre- 
scribed manner,  without  any  regard  to  the  manner  in  which  it  had 
been  exercised  before  or  elsewhere.^ 


§  31.  Our  Govemment  and  Laws  not  English. — The  govern- 
ment and  laws  of  the  United  States,  as  established  by  and  under 
the  constitution,  cannot,  in  any  proper  sense,  be  called  an  oflfshoot 
from  those  of  Great  Britain,  nor  have  they  any  relation  or  similarity 
to  them.  Our  constitution  was  a  new  creation,  made  after  the  Rev- 
olution,— ^after  twelve  years  of  actual  independence  under  the  con- 
federation,— and  was  derived,  not  from  any  parent  state,  but  from 
oui-selves,  and  nowhere  else.  The  existence  of  such  a  state  as 
Great  Britain  (to  say  nothing  of  her  peculiar  laws,  courts  or  insti- 
tutions) is  not  even  remotely  hinted  at  in  the  constitution,  or  in  the 


"  [Mr.  W.  E.  Gladstone  in  his  letter 
acknowledging  the  invitation  to  at- 
tend the  Centennial  celebration  of  the 
adoption  of  tlie  constitution  at  Phila- 
delphia on  Sept  16,  1887,  wrote :"  I 
have  always  regarded  that  constitution 
as  the  most  remarkable  work  known 
to  me  in  modern  times  to  have  been 


produced  by  the  human  intellect,  at  a 
sin<;le  stroke  (so  to  speak)  in  its  appli- 
cation to  political  affairs."] 

^  Mad.  Pap.  passim ;  Martin  v.  Hun- 
ter's Lessee,  14  U.  S.  (1  Wheat)  331- 
2;  The  State  of  Rhode  Island  v.  Tlie 
State  of  Massachusetts,  37  XJ,  S.  ( 12 
Pet)  729,  730. 
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articles  of  confederation,  and  her  institutions  cannot,  justly,  be  con- 
sidered as  in  any  manner  the  exponents  of  our  own.  Indeed,  in  the 
convention  that  formed  the  constitution,  the  institutions  and  exam- 
ple of  Great  Britain  were,  with  singular  consistency,  referred  to 
only  that  they  might  be  avoided;  and  in  the  constitution  itself 
everything  is  studiously  omitted,  which  might  even  recall  to  mind 
those  institutions.  The  common  law  of  England  has  never  been  by 
adoption,  by  inheritance,  or  by  re-enactment,  the  law  of  the  United 
States,  although  it  has  been  of  some  of  the  states."  ^ 

§32.  Force  of  Terms  In  the  Constitution,— Our  constitution 
and  laws  are  written  in  the  English  language,  and,  of  course,  to  that 
language  we  must  look  for  the  proper  meaning  and  force  of  their 
terms ;  and  this  is  the  only  link  that  connects  the  hiws  and  institu- 
tions of  the  general  government  with  those  of  any  other  nation. 
When,  therefore,  the  constitution  or  the  laws  make  use  of  the  words 
equity^  common  law^  admiralty^  maritime  law^  civil  law^  trial  hy  jury^ 
felony^  etc,^  it  is  to  the  English  law,  and  to  English  dictionaries,  that 
we  must  resort  for  the  meaning  of  those  terms ;  but  it  by  no  means 
follows  that  we  must  look  to  the  same  source  for  the  structure  and 
jurisdiction  of  our  national  courts,  or  for  the  rules  of  decision  which 
they  are  to  follow.  The  force  of  a  common  language,  even,  added 
to  that  of  our  historical  connection,  was  altogether  too  feeble,  prop- 
erly, to  give  to  our  new-made  and  original  political  institutions  any 
transatlantic  odor,  much  less  to  characterize  them  by  strong  English 
analogies. 

§  S3.  The  Admiralty  Jurisdiction  Granted  in  the  Judicial 
Power. — ^In  view  of  these  considerations,  it  may  be  further  observed 
that  the  grant  in  the  constitution  of  admiralty  and  maritime  juris- 
diction is  confined  solely  to  the  judicial  power,  properly  so  called. 
"The  judicial  power  of  the  United  States  shall  be  vested  in  one 
Supreme  Court,  and  in  such  inferior  courts  as  the  congress  may 
from  time  to  time  establish." — "The  judicial  power  shall  extend 
...  to  all  cases  of  admiralty  and  maritime  jurisdiction."  The  ad- 
miral, in  many  countries,  had  numerous  powers,  duties,  and  rights, 
which  sprang  from  and  related  to  his  military  or  naval  character, 


"  The  Amiable  Nancy,  1  Paine,  Rep. 
117;  Mad.  Pap.  poMim;  po9t,  J  36; 
Wheaton   v.  Peters,  33  U.  S.  (8  Pet) 


591;  The  U.  S.  v.  Hudson,  11  U.  S.  (7 
Cranch),  32;  Manro  v.  Almeida,  23  U. 
S.  (10  Wheat)  473. 
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and  to  his  dignity  and  station  as  a  high  executive  oflScer  clothed 
with  many  of  the  prerogatives  of  royalty,  and  had  no  reference  to 
his  judicial  character.  He  was  a  high  naval  commander,  and  notli- 
ing  else ;  a  commander-in-chief,  subordins^te  only  to  the  king;  and 
some  of  his  mere  perquisites  and  privileges  have  been  subjects  of 
the  jurisdiction  of  the  admiralty  court.  All  those  portions  of  the 
power  of  the  admiral,  which  may  be  properly  called  executive  or 
administrative,  are  unknown  to  the  American  Admiralty.  The 
trappings,  perquisites,  prerogatives,  and  droits  of  the  admiralty  are 
left  to  governments  with  which  they  are  in  harmony,  and  only  a 
purely  judicial  function,  to  be  exercised  only  in  cases  of  maritime 
character,  between  party  and  party,  by  judges  and  courts,  and  not 
by  the  admiral  nor  his  deputies,  was  thus  granted  to  the  United 
States,  in  the  simplest  and  most  comprehensive  language.  It  pro- 
vides for  nothing  but  "  cases  "  in  courts.^* 

§  34.  Withoat  Limitation. — As  it  embraces  nothing  but  cases, 
so  it  embraces  all  cases  of  admiralty  and  maritime  jurisdiction : 
nothing  can  be  more  full,  simple,  clear,  and  unquestionable  than  the 
words  of  the  grant,  "  all  cases.'^  It  is  subject  to  neither  condition, 
exception,  nor  limitation.^ 

§  35.  Subject-matter  of  Case  Fixes  Jarisdletion. — There  are 
two  classes  of  cases  granted  to  the  Federal  Judiciary.  In  one,  the 
nature  of  the  case  is  everything,  and  the  character  of  the  parties 
nothing ;  in  the  other,  the  character  of  the  parties  is  everything, 
and  the  nature  of  the  case  nothing, — a  distinction  springing  naturally 
out  of  the  purpose  and  character  of  the  constitution,  to  which  allu- 
sion has  already  been  made.  "  All  cases  affecting  ambassador  and 
other  public  ministers  and  consuls ; "  "  Controversies  between  citi- 
zens of  different  states,"  etc. :  in  these,  everything  depends  upon 
the  character  of  the  parties.  "  All  cases  in  law  and  equity  arising 
under  this  constitution ; "  "  All  cases  of  admiralty  and  maritime 
jurisdiction : "  in  these,  everything  depends  upon  the  nature  of  the 
case,  the  subject-matter  of  the  suit,  and  nothing  upon  the  character 
of  the  party.^^ 


^^Ante,  §21,  post,  §§  34,  38,  30;  Co- 
liens  V,  Virginia,  19  U.  S.  (6  Wheat.) 
2t>4;  Chisholra  Exr.  v.  Georgia,  2  U.  S. 
(2  Dal.)  419. 


IS  Ante,  §  21. 

i«i4ntc,  §§26,  27,  28;  Cohens  c.  Vir- 
ginia, 19  U.  S.  (6  Wheat.)  264. 
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§  36.  The  Same. — In  none  of  these  cases  does  the  jurisdiction 
dependupon  the  question  what  British  court,  or  what  court  of  any 
other  country,  had  jurisdiction  of  the  case ;  and  as  jurisdiction,  in 
cases  in  law  and  equity,  depends  simply  on  the  question,  whether 
they  arise  under  the  constitution  and  laws  of  the  United  States,  so 
jurisdiction  in  cases  of  admiralty  and  maritime  jurisdiction,  depends 
upon  the  admiralty  or  maritime  nature  of  the  case,  and  in  no  man- 
ner upon  the  question,  whether  in  England  the  cause  would  be 
heard  in  the  High  Court  of  Admiralty,  the  Court  of  King's  Bench, 
the  Court  of  Exchequer,  or  the  Court  of  Chancery,  with  or  without 
a  jury. 

§  37.  AU  Words  in  the  Grant  are  Significant — We  are  not  at 

liberty  to  say  that  in  an  instrument  so  well  considered  and  so  care- 
fully drawn,  any  words  are  jiot  significant ;  much  less  can  we  reject 
such  a  word  as  aH,  or  deprive  it  of  its  proper  significance.  It  can- 
not be  construed  to  mean  a  small,  unspecified  and  debatable  portion. 
Nor  can  we  add  a  condition  or  limitation  to  it.  All  cases  of  law 
and  equity  arising  under  this  constitution^  etc.,  all  cases  between  cit- 
izens^ etc.,  all  cases  affecting  ambassadors^  etc. — ^in  these  clauses,  lim; 
itations  are  carefully  inserted ;  and  as  cautiously  they  are  omitted 
in  the  one  under  consideration.  It  would  have  been  easy  to  say 
"all  cases  of  which  the  Court  of  King's  Bench  in  England  shall  per- 
mit the  English  High  Court  of  Admiralty,  from  time  to  time,  to 
take  jurisdiction,"  if  it  had  been  intended  to  leave  a  portion  of  our 
legislative  and  judicial  power  to  be  exercised  as  regulated  in  Great 
Britain  through  all  time.^ 

"^nte,  §21;  Waring  r.  Clarke,  46  U.  S.  (5  How.)  467. 
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CHAPTER  IV. 

Admiralty  and  Maritime  Law. 

§  38.  The  Term  ♦♦  Admiralty/'— The  word  admiralty^  in  the 
constitution,  cannot  be  deprived  of  any  of  its  proper  force.*  The 
word  is  of  frequent  use  in  the  maritime  systems  of  many  countries, 
and  refers  especially  to  that  class  of  cases  which  originally  came 
within  the  proper  cognizance  of  the  admiral.  It  is  not  necessary 
here  to  repeat  the  ingenious  and  fanciful  etymologies  of  the  word, 
nor  even  the  more  sound  and  rational  ones.  It  is  sufficient  to  say, 
tliat  they  are  but  so  many  modes  of  showing  the  relation  between 
the  title  of  the  officer  and  l\is  duties.  Godolphin  devotes  the  first 
chapter  of  his  View  of  the  Admii-al  Jurisdiction  to  **  the  etymon 
or  true  original  of  the  word,  with  the  various  appellations  thei*eof," 
m  which,  and  the  authorities  there  cited,  the  curious  will  find  all 
they  desire.^ 

§39.  Fnnetioiis  of  the  Admiral. — Every  maiitime  nation  has 
certain  rules  or  laws  in  relation  to  ships,  shipping,  and  maritime 
matters,  which  are  peculiar  to  itself ;  such  as  its  navigation  acts ; 
the  municipal  regulations  of  its  harbors,  creeks,  and  bays,  and  nav- 
igable rivei"s,  and  of  its  own  vessels ;  its  rules  in  relation  to  drowned 
persons,  wrecks,  obstructions  in  rivei-s,  prohibited  nets,  royal  fish- 
eries, and  other  droits  of  the  admiralty,  constituting  its  maritime 
police.  These  were  originally  enforced  by  the  admiral,  exercising 
in  part  a  high  executive  and  administrative  function,  which  was  a 
portion  of  the  royal  prerogative,  and  was,  in  substance,  confined  to 
the  waters  and  the  vessels  of  his  own  nation.  The  admii-alty  court 
was  the  forum  through  which,  and  by  the  aid  of  whose  process, 
when  necessary,  these  local  municipal  and, administrative  laws  were 
enforced,  and  their  violators  punished.  These  are,  properly,  the 
admiralty  law  of  any  country.     Cases  arising  under  these  laws,  are 

^Ante,  §21. 
*  Godolphin,  chap.  1. 
(24) 
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cases  of  purely  admiralty  jurisdiction.  Each  nation  ]ias  its  own 
system  of  admii-alty  law,  which  it  changes  and  modifies  at  pleasure.^ 
It  has  been  remarked,  that  the  mere  executive  functions  of  the  ad- 
luiral,  his  prerogatives  and  perquisites,  have  no  existence  here.* 

§  40.  The  Term  *♦  Maritime/' — The  word  maritime  is  also  to  have 
its  appropriate  meaning — relating  to  the  sea.  Tlie  words  admiralty 
and  maritime^  as  they  are  used  in  the  constitution  and  acts  of  Con- 
gress, are  by  no  means  synonymous,  although  able  lawyers,  on  the 
bench,  as  well  as  at  the  bar,  seem  sometimes  to  have  so  considered 
them.  They  were  evidently  both  inserted  to  preclude  a  narrower 
construction,  which  might  be  given  to  either  word,  had  it  been  used 
alone.*  The  English  Admiralty  had  jurisdiction  of  all  cases  arising 
beyond  sea,  although  not  maritime  in  their  character.  These  are 
excluded  by  the  use  of  both  terms* 

§  41.  Maritime  Cases. — Maritime  cases  are  more  properly  those 
arising  under  the  maritime  law,  which  is  not  the  law  of  a  particular 
country,  and  does  not  rest  for  its  character  or  authority,  on  the  pe- 
cuUar  institutions  and  local  customs  of  any  particular  country,  but 
consists  of  cei"tain  principles  of  equity  and  usages  of  trade,  which 
general  convenience  and  a  common  sense  of  justice  have  established 
in  all  the  commercial  countries  of  the  world  to  regulate  the  deal- 
ing and  intercourse  of  mercliants  and  mariners,  in  matters  relating 
to  the  sea.^ 


§  42.  The  Maritime  Law  the  Rule  of  Deeision. — This  maritime 
law  does  not  in  the  least  depend  upon  the  court  in  which  it  is  to  be 
administered,  but  furnishes  the  proper  rule  of  decision  in  cases  to 
which  it  applies,  no  matter  in  what  court  they  may  be  brought ; 


Mnte,  §4. 

^Ante,  §§3,  4;  po««,  §43;  Laws  of 
Oleron,  35-47;  Laws  of  Hanse  Towns, 
Art.  1 ;  Mar.  Ord.  Fran.  Lib.  1,  passim  ; 
NaT.  and  Rev.  Laws  U.  S;  Pardessus 
Loix  Mar.  passim;  Godolphin,  43; 
Zoucb,  1-28;  Sea  Laws,  51,  54. 

*  Rev.  Stat.  §563,  subd.  8;  Martin  v. 
Hunter's  Lessee,  14  U.  S.  (1  Wheat.) 
30*,  335;  Cohens  v,  Virginia,  19  U.  S. 
(6   Wheat)    204;    Thackerey    r.    The 


Farmer,  Gilp.  628;  The  State  of  Rhode 
Island  V.  The  State  of  Massachusetts, 
37  U.  S.  (12  Pet.)  744;  ante,  §  21. 

«3  Kent  Com.  3  edit.  1;  Laws  of  01- 
eron,  Ai*t.  14,  15 ;  Laws  of  Wisbuy,  Art. 
26,  27;  Marine  Ord.  of  France;  Roc- 
cus,  Introd.;  Pardessus  Loix  Mar.;  2 
Valin,  177,  188;  Rhod.  Law,  36;  Con- 
sulat,  18;  Godolp.  43,  155;  Zouch,  Ass. 
9;  Sea  Laws,  passim;  Malynes,  110; 
Zouch,  Ass.  6;  post,  §§329,  358. 
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and  it  has,  in  fact,  been  administered  in  different  countries,  in  dif- 
ferent courts,  each  constituted  in  its  own  manner ;  some  called  Ad- 
miralty Courts,  some  Maritime  Courts,  some  Consular  Courts,  some 
Tribunals  of  Commerce.  In  England,  the  Court  of  Admiralty  and 
the  Court  of  Chancery  especially  enforced  it,  while  truth  was  re- 
quired in  pleading;  but  when,  by  the  use  of  a  fictitious  venue,  the 
facts  might  be  laid  as  occurring  in  London,  the  King's  Bench  took 
jurisdiction  and  prohibited  the  Admiraltj*^ ;  and  thus,  in  the  King's 
Bench  more  than  in  the  Court  of  Admiralty,  and  especially  under 
Lord  Mansfield,  the  maritime  law  was  built  up  and  extended.  In 
like  manner,  that  large  portion  of  the  admiralty  law  which  relates 
to  the  royal  revenue,  is,  in  England,  administered  in  the  Court  of 
Exchequer,  instead  of  the  Court  of  Admiralty.^ 

§  43.  The  Law  of  the  Courts. — The  jurisdiction  of  the  admiral, 
and  the  administration  of  the  admiralty  law  proper — the  local  mari- 
time law — as  it  became  a  judicial  function,  has  thus  passed  into  the 
hands  of  the  courts,  and  they  now  administer  the  admiralty  law  and 
the  maritime  law,  both  of  which  are  sometimes  called  the  admiralty 
law,  sometimes  the  maritime  law,  and  sometimes  the  admiralty  and 
maritime  law ;  and  cases  arising  under  them  are  cases  of  admiralty 
and  maritime  jurisdiction.® 

§  44.  Maritime  Codes. — In  different  maritime  nations,  these  two, 
— the  local  admiralty  law  and  the  general  admiralty  law, — ^have 
been  codified  and  are  found  united  in  the  maritime  codes  and  ordi- 
nances which  those  nations  have  compiled  or  enacted,  and  which 
will  be  further  noticed  in  future  pages  of  this  work,  when  the  actual 
maritime  law  as  administered  in  the  civilized  nations  of  the  world, 
will  be  more  particularly  the  subject  of  inquiry. 

§  45.  Other  Maritime  Systems. — In  endeavoiing  further  to  as- 
certain what  the  framei-s  of  the  constitution  meant  by  the  words  ad- 
miralty  and  maritime^  it  is  important  to  inquire  more  especially  into 
the  admiralty  and  maritime  systems  of  England,  of  Scotland,  of  the 
British  American  Colonies,  of  the  American  States  under  the  Con- 


7  Spen.  Eq.  Juris. ;  The  King  t,  Ca- 
rew,  1  Vem.  54;  Meclanhara  c.  Foliam, 
Gilb.  Cases,  9;  Glascott  v.  Lan^,  3 
Myl.  &  Craig,  4o4;  S.  C.  2  Jur.  909; 


Duncan  v.  MeCalmont,  «3  Beav.  409. 

« Ante,  §  4;  HaU  Ad.  Introd.  11;  Era- 
kine*8  Laws  of  Scot.  32;  De  Lovio  c. 
Boit,  2  GaU.  Rep.  398. 
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federation,  and  of  France,  which  the  framers  of  the  constitution  may 
have  had  in  mind.  At  the  time  when  the  constitution  was  formed, 
English,  Scotch,  American,  and  French  commercial  enterprise  con- 
trolled most  of  the  maritime  commerce  of  the  world ;  and  such  was 
our  relation  to  them  all,  that  the  great  men  who  were  laying  the 
foundations  of  our  government,  while  they  did  not  adopt  in  detail 
the  institutions  of  any  people,  cannot  be  presumed,  in  so  important 
a  matter,  to  have  been  ignorant  of,  or  to  have  overlooked  the  mari- 
time courts  of  either  of  those  jurisdictions,  and  they  must  have  been, 
in  some  sort,  historically  acquainted  with  them  all. 
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CHAPTER  V. 

The  English  Admiralty. 

Tlie  Ancient  Jurisdiction  of  the  English  Admiralty. 

§  46.  Its  Earliest  Jurisdiction,— The  jurisdiction  of  the  English 
Admiralty,  as  actually  exercised  in  its  earliest  days,  and  for  centuries 
afterwards,  was  most  extended,  various,  and  ample,  embracing  all 
maritime  causes  of  action,  civil  and  criminal,  of  contract  and  of  toit, 
and  all  causes  of  action  arising  on  sea  or  beyond  sea  in  foreign 
countries.^  In  bringing  together  the  proofs  of  this  proposition, — 
which,  perhaps,  many  will  consider  sufficiently  evident  without 
formal  proof, — the  hazard  of  being  considered  prolix  and  common- 
place will  not  deter  me  from  entering  at  length  into  the  subject,  and 
spreading  before  the  reader  the  more  important  documents  relating 
to  it. 

§47.  The  Grants  of  Jnrisdletion. — There  are  no  statutes 
granting  jurisdiction  to  the  Admiralty  and  other  superior  courts  in 
England.2  The  Chancery,  King's  Bench,  Common  Pleas,  Exchequer, 
and  Admiralty,  are  all,  in  theory,  branches  of  the  royal  prerogative. 
It  is,  therefore,  in  the  acts  and  records  of  prerogative,  in  the  com- 
missions and  ordinances  of  the  monarch,  that  we  are  to  look  for  tlie 
grants  of  jurisdiction,  and  the  proper  evidence  of  its  legitimate  ex- 
tent, except  when  they  are  limited  by  statute. 

§  48.  The  Admiral's  Commission. — The  commission  of  the  Ad- 
miral of  England,  by  the  ancient  and  the  later  patents,  conferred  a 
most  ample  jurisdiction,  in  the  most  unequivocal  terms.  It  was  as 
follows :  "  Damns  et  concedimus^  etc.  We  give  and  grant  to  N.  the 
office  of  our  great  Admiral  of  England,  Ireland,  and  Wales,  and  the 

>  The  Emulous,  1  Gal.  574;  De  Lovio 
r.  Boit,  2   Gal.   398;  The   Little   Joe, 
Stewart's  Ad.  R.  396. 
(28) 


>  [The  jurisdiction  of  the  Admiralty 
has  since  been  extended  by  statute. 
(Ante,  §  6,  note.)] 
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dominions  and  islands  belonging  to  the  same,  also  of  our  town  of 
Calais  and  our  marches  thereof,  Normandie,  Gascoigne,  and  Aqui- 
taine ;  and  we  make,  appoint  and  ordain  him  our  Admiral,  etc.,  with 
all  privileges,  juiisdictions,  etc.,  and  power  in  civil  causes,  ad  cogno- 
9cendum  de  placitu^  to  hold  conusance  oipleas^  debts^  hills  of  exchange^ 
policies  of  insurance^  accounts^  charter  parties^  contractions^  bills  of 
lading^  and  all  other  contracts  which  any  ways  concern  moneys  due 
for  freight  of  ships  hired  and  let  to  hire^  moneys  lent  to  be  paid  beyond 
the  seas  at  the  hazard  of  the  lender^  and  also  of  any  cause^  btmness^ 
or  injury  whatsoever^  had  or  done  in^  or  upon^  or  through  the  seas^  or 
public  rivers^  or  fresh  waters^  streams^  and  havens  and  places  subject 
to  overflounng^  whatsoever^  within  the  flotving  and  ebbing  of  the  sea^ 
upon  the  shores  or  banks  whatsoever  adjoining  to  them  or  either  ofth^m^ 
from  any  the  said  first  bridges  whatsoever^  towards  the  sea^  through- 
out our  kingdom  of  England  and  Ireland,  or  our  dominions  afore- 
said, or  elsewhere  beyond  the  seas,  or  in  any  parts  beyond  the  seas 
whatsoever,"  etc.* 

§  49.  The  Same.— All  the  patents  of  the  office  of  Lord  High 
Admiral,  from  the  beginning  of  Queen  Maiy's  time  (1553)  to  the 
time  of  Charles  II.,  are  said  by  Zouch  to  have  been  conceived  after 
one  and  the  same  form  and  tenor ;  and  from  his  declaration  and  that 
of  Selden,  and  from  the  commissions  to  the  colonial  vice-admirals 
and  judges,  hereafter  set  forth,  which  are  said  by  Judge  Story  to  be 
copied  from  them,  I  presume  that,  in  the  matter  of  judicial  jurisdic- 
tion, the  whole  series  of  commissions,  for  many  centuries,  has  con- 
ferred the  same  ample  powers  which  will  be  found  to  be  fully  sustained 
by  the  other  solemn  royal  acts  relating  to  the  same  subject.* 

§  50.  The  Same. — By  the  commission  of  Oyer  and  Terminer,  also 
granted  to  the  admiral,  according  to  stat.  28,  Henry  VIII.,  cap.  15, 
power  is  granted  to  hear  and  determine  "  Of  all  and  singular  trea- 
sons, robberies,  murders,  etc.,  as  well  in  and  upon  the  sea,  as  any 
river,  port,  or  fresh- water  creek,  or  place  whatever  within  the  flow- 
ing of  the  sea  to  the  full,  beneath  the  fii-st  bridges  towards  the  sea, 
or  upon  the  shore  of  the  sea,  or  eLsewhere  within  the  King's  mari- 
time jurisdiction  of  the  admiralty  of  the  realm,  etc.,  as  well  against 

•Zouch,  Am.  2;  Selden,  lib.  2,  chap.  I      <  Waring  v.  Clarke,  46  U.  S.  (5  How.) 
16;  The  Little  Joe,  Stewart's  Ad.  R.  |  454. 
394. 


Digitized  by 


Google 


30 


THE  AMERICAN  ADMIRALTY. 


the  peace  and  the  laws  of  the  land,  as  against  the  King*s  laws,  stat- 
utes, and  ordinances  of  the  King's  Court  of  Admiralty ;  and  also 
touching  all  and  singular  other  matters  which  concern  merchants  afid 
proprietors  of  ships^  masters^  shipmen^  m^riners^  shipwrights^  fisher- 
men^ workmen^  laborers^  sailors^  scavengers^  or  any  othersJ**  * 

§  51.  The  Laws  of  Oleron. — The  judgments  or  laws  of  Oleron, 
made  by  King  Richard  I.,  on  his  return  from  the  Holy  Land,  in  the 
latter  part  of  the  twelfth  century  (according  to  English  judicial  his- 
tories),® are  among  the  earliest  records  of  prerogative  legislation  on 
tlie  subject  of  which  we  have  any  proper  evidence.  That  monarch 
iti  said  to  have  remained  some  time  in  the  Island  of  Oleron,  then  a 
part  of  his  dominions,  and  to  have*  pronounced  the  judgments,  as 
they  are  called,  of  Oleron.  They  seem  to  be  of  the  nature  of  the  re- 
scripts of  the  Roman  Emperors,  and,  being  collected  together,  have 
now  existed  as  a  code  of  maritime  law,  for  nearly  seven  hundred 
years,  as  respectable  for  its  universal  authority,  justice,  and  equity, 
as  venerable  for  its  high  antiquity.  This  code  is  accessible  to  all,  and 
will  only  be  referred  to  here  as  embracing,  in  the  most  obvious  con- 
struction of  its  sententious  judgments,  almost  all  the  variety  of  mar- 
itime contracts,  offences, -and  liabilities,  occurring  as  well  in  ports,  in 
harbors,  and  on  the  coasts,  as  on  the  open  sea. 

In  the  time  of  Henry  VIII.  they  were  published  as  "  The  judg- 
ment of  the  sea  of  Masters,  of  Mariners,  and  Merchants,  and  all 
their  doings  ;  "  which  is  but  a  liteml  translation  of  the  earlier  French 
title  of  the  same  code.  Later  English  publications  entitle  them 
'*  The  Naval  Laws  of  Oleron,  instituted  by  Richard  L,  King  of  Eng- 
land, on  his  return  from  the  Holy  L}ind,  in  the  end  of  the  eleventh 
century,  for  tlie  better  regulation  of  merchants^  owners^  and  masters 
of  ships^  and  mariners^  and  all  seafaring  persons^  in  maritime  af- 
fairs:' 7 


§52.  Zonch's  Classification.— Zouch  thus   classifies  their  pro- 
visions in  a  very  general  manner: — 


*Zouch,  Ass.  2. 

•I  am  not  ignorant  that  Pardessus 
has  clearly  shown,  that  the  bvws  of  Ole- 
ron were  not  the  production  of  Rich- 
ard I. ;  but  as  affecting  the  question  un- 
der consideration,  the  English  view  of 
their  origin  is  alone  important;  and  the 


ablest  English  writers,  including  the 
learned  Selden,  have  claimed  them  as 
the  production  of  tliat  monarch. 

'  Cleirac,  7;  Pet.  Ad.  R.  App;  Zouch, 
Ass.  3;  1  Pardessus,  320;  Prynne,  107; 
Miege's  Sea  Laws,  3;  Gk>dolph.  103; 
Sea  Laws,  120. 
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**1.  Touching  ships  hired  for  sea  voyages,  and  their  proceedings 
in  the  same. 

"  2.  Touching  the  safe  keeping  and  delivery  of  goods  received 
into  ships. 

"  3.  Touching  the  engaging  (selling  or  hypothecating)  of  ships 
or  goods^  in  case  of  necessity. 

*'  4.  Touching  contributions  to  be  made  for  loss,  upon  occasion  of 
common  danger. 

"  5.  Touching  damages  done  by  or  betwixt  several  ships. 

"  6.  Touching  the  charge  for  hiring  pilots,  and  their  duty." 

Under  each  of  these  classes  he  gives  several  specifications,  and 
there  are  many  matters  of  which  he  makes  no  mention,  including 
mariners'  wages.® 

§  53.  The  Black  Book  of  the  Admiralty — The  Black  Book  of 
the  Admiralty  is  an  ancient  book  or  register  of  admiralty  laws,  de- 
cisions, ordinances,  and  proceedings  and  acts  of  the  King,  the  Ad- 
miral, and  the  Court  of  Admiralty,  of  England,  from  the  earliest 
periods.  It  is  not  known  with  certainty  when,  or  by  whom,  it  was 
collected  or  compiled.  It  is  of  an  ancient  hand  apparently,  not 
written  all  at  once,  nor  by  one  person,  but  the  fii-st  part  in  the  reign 
of  Edward  III.,  or  Richard  If.,  and  the  latter  part  in  the  reigns  of 
Heniy  IV.,  Henry  V.,  and  Henry  VI.,  long  before  the  angiy  con- 
troveraies  between  the  common  law  courts  and  the  Court  of  Admi- 
ralty. It  has  been  always  considered  by  all  writers  on  maritime  law, 
as  a  book  of  very  gieat  authority,  containing  the  ancient  rules  or 
statutes  of  the  English  Admiralty.  Mr.  Selden  styles  it,  "  Vetusti 
Tribunalta  Maritimi  Comment arii^^^  and  "  Codex  Manuscriptus  de 
Admiralitatu  ;  '*  and  says,  there  ai-e  in  it  constitutions  touching  the 
Adminilty  of  Henry  L,  Richard  I.,  King  John,  and  Edward  I.® 

§  54.  The  Same.— The  records  of  the  Black  Book  of  the  Ad- 
miralty make  frequent  i*eference  to  the  laws  of  Oleron  in  maritime 
matters,  and  show  clearly  that  they  were  the  rule  of  decision  in 
these  early  days.  At  that  time,  however,  judicial  as  well  as  execu- 
tive jurisdiction  was  a  source  of  power  and  profit  from  the  numerous 
forfeitures  and  other  perquisites,  and  all  courts  were  ingenious  and 


^Zoach,  Ass.  3. 

•  Zoncb,  Ass.  3;  Prynne,  115;  2  Brown 
CiT.  &.  Ad.  Law,  42;  Zouch,  Ass.  1;  Seld. 


Dom.  Mar.  b.  2,  c.  28;  Notes  to  Fortes- 
cue,  cap.  32 ;  De  Lovio  o.  Boit,  2  GaU. 
398. 
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grasping  in  their  efforts  to  extend  their  power.  The  lords,  in  their 
liberties  and  franchises,  by  their  bailiffs  and  other  officei"s,  encroach- 
ed upon  the  proper  jurisdiction  of  the  admiral,  and  the  subject  was 
brought  before  the  king  and  his  council  in  the  second  year  of  Ed- 
ward I.,  and  the  following  ordinances  were  the  result  of  that  resort 
to  royal  prerogative.  They  are  taken  from  the  learned  Prynne, 
who  says  he  transcribed  them  from  the  Black  Book  of  the  Adnii- 
i-alty.i<> 

§  55.  The  Same. — In  the  second  year  of  Edward  I.,  these  two  laws 
and  ordinances  were  made  and  published  by  him  and  his  lords  at 
Hastings,  registered  in  the  Black  Book  of  the  Admiralty,  page  29 : — 

^^  Item. — It  is  agreed  at  Hastings  by  the  King  Edward  the  first 
and  his  lords,  that  as  many  lords  had  divei-s  franchises  to  hold  pleas 
in  parts,  their  seneschals  and  bailiffs  shall  hold  no  plea  if  it  touch 
merchant  or  mariner^  as  well  by  deeds  as  by  obligations  or  other 
deeds,  whether  the  same  amount  to  20  or  40  shillings,  and  if  any  one 
shall  be  indicted  for  doing  the  contrary  and  shall  be  convicted,  he 
shall  have  the  same  judgment  as  below  provided." 

§  56.  The  Same. — ^^Item. — Every  contract  made  between  merchant 
and  merchant^  or  merchant  and  mariner^  beyond  aea^  or  toithin  the 
flood  mark^  shall  be  tried  before  the  AdmiraU  and  not  elsewhere^  by 
the  ordinance  of  the  said  King  Edward  and  his  lords.^^ 

To  which  this  third  was  added : — 

§  57.  The  Same. — ^^Item, — Those  who  are  indicted  because' they 
hold  before  them  hue  and  cry,  or  bloodshedding  in  salt  water,  or 
within  the  flood  marks,  if  they  are  of  this  convicted,  shall  be  impris- 
oned for  two  years,  and  afterwards  shall  be  fined  at  the  pleasure  of 
the  King  and  the  Admiral."  ^^ 

§  58.  The  Same. — The  ordinances  of  Edward  I.  were  the  founda- 
tion of  a  consistent  usage  for  a  long  period  of  time.  The  entries 
in  the  Black  Book  of  the  Admiralty,  as  quoted  by  Prynne,  show 
clearly  that  the  same  usage  prevailed  in  the  time  of  Edward  .HI. 
He  quotes  cases  of  prizes,  marinera'  wages,  demurrage,  freights  from 
and  to  several  ports,  and  marine  torts,  in  which  constant  reference 

>'>  Prynne,  Animad.  Ill,  116. 

"Trynne,  111;  Sir  John  Constable's  Case,  Anderson  Rep.  89. 
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is  made  to  the  laws  of  Oleron,  and  the  ordinances  of  Edward  I.,  as 
the  ancient  law  of  the  admiralty.  He  also  quotes  from  the  same 
book  to  the  same  effect,  the  inquisitions  following : — ^ 

"  Black  Book  of  the  Admiralty. 

§  59.  The  Same. — "  Item. — Let  inquisition  be  made  of  all  those 
who  implead  any  merchants^  mariners^  or  other  men,  at  the  common 
law,  of  anything  pertaining  to  the  ancient  marine  law^  and  if  any  one  is 
indicted  and  convicted,  he  shall  pay  a  fine  to  the  King  for  his  improper 
suit  and  vexation,  and  shall  besides  mthdratv  his  suit  from  the  com- 
mon law^  and  bring  it  before  the  AdmiraVs  Courts  if  he  will  further 
prosecute  it."     Page  36. 

^^Item. — Let  inquisition  be  made  of  those  seneschals  and  bailiffs 
of  lords  having  domains  on  the  coasts  of  the  sea,  who  hold  a  claim 
to  hold  any  plea  concerning  merchants  or  mariners^  exceeding  40 
shillings  sterling.  .  .  .  And  this  is  the  ordinance  of  Edward  L  at 
Hastings  in  the  second  year  of  his  reign^  ^^ 

^Etnota. — That  all  contracts  began  and  made  inter  merchant 
and  merchant,  beyond  sea,  or  within  the  flow  and  reflow,  commonly 
called  flood  mark,  shall  be  tried  and  determined  before  the  Admiral^ 
and  not  elsewhere^  by  the  aforesaid  ordinance."  ^* 

§  60.  The  Inqnisltion  at  Qalnborongh.— And  in  the  forty-ninth 
year  of  Edward  IIL  (A.  D.  1376),  the  inquisition  at  Quinborough 
was  taken  by  eighteen  expert  seamen,  "  men  of  knowle'dge  and  ex- 
perience in  maritime  causes,"  before  Williiun  Neville,  Admiral  of 
the  North ;  Philip  Courtney,  Admiral  of  the  West ;  and  Lord  Lati- 
mer, Lord  of  the  Cinque  Ports.  The  verdicts  there  given  were  de- 
sired to  he  established  by  the  king's  letters  patent  in  the  Cinque 
Ports  and  towns  adjoining  to  the  Thames,  to  be  observed  by  the 
owners,  mastera,  and  mariners  of  ships  under  penalties.  They  were 
enrolled  amongst  the  records  of  the  tower,  for  the  government  of 
the  admii-alty.  They  cover  a  very  wide  range  of  maritime  causes 
of  complaint  and  of  actions.  The  heads  of  them  are  given  by  Zouch, 
and  ai'e  as  follows :  ^^ 


»Pryime,  Animad.  116,  119. 

^  Black  B.  Ad.  142,  147.    And  see 


3 


pp.  38,  58-63,  66-73;  vide  Prynne,  114- 
117;  4  Inst.  144. 

"Zouch,  Ass.  1, 90;  Malynes,  cap.  17, 
18;  HaU  Ad.  Int.  xix;  Zouch,  Ass.  3,  m. 
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§  61.  The  Same. — "  Heads  of  the  Articles  of  the  Inquisition^  taken 
at  Quinnborow  in  the  year  1376,  in  the  49^A  of  King  Edward  the 
Thirds  by  eighteen  expert  seamen^  before  William  Nevily  Admiral  of 
the  Norths  Philip  Courtney^  Admiral  of  the  West^  and  tUe  Lord  Lati- 
mer^ Warden  of  the  Cinque  Ports, 

"  I.  Offences  against  the  King  and  Kingdom. 

"  1.  Of  such  as  did  furnish  the  enemy  with  victuals  and  ammuni- 
tion, and  of  such  as  did  traffic  with  the  enemies  without  special 
licence. 

"  2.  Of  Traytors  goods  detained  in  ships  and  concealed  from  the 
King. 

"3.  Of  Pirates,  their  receivers,  maintainers  and  consorters. 

"  4.  Of  murthers,  manslaughters,  maimes  and  petty  felonies,  com- 
mitted in  ships. 

"  5.  Of  ships  arrested  for  king's  service ;  breaking  the  arrest ;  and 
of  sergeants  of  the  admiralty,  who  for  money  discharge  ships  ar- 
rested for  the  king's  service ;  and  of  marinera  who  having  taken  pay 
run  away  from  the  king's  service. 

§  62.  "  II.  Offences  against  the  Public  Good  of  the  Kingdom. 

"  1.  Of  ships  transporting  gold  ai>d  silver. 

"  2.  Of  carrying  corn  over  sea  without  special  licence. 

"  3.  Of  such  as  turn  away  merchandises  or  victuals  from  the  king's 
ports.  * 

"  4.  Of  forestallers,  regmtora,  and  of  such  as  use  false  measures* 
balances,  weights,  within  the  jurisdiction  of  the  admiralty. 

"  5.  Of  such  as  make  spoil  of  wrecks,  so  that  the  ownei-s,  coming 
within  a  year  and  a  day,  cannot  have  their  goods. 

'*  6.  Of  such  as  claim  wrecks,  having  neither  charter  nor  pre- 
scription. 

"  7.  Of  weal's,  riddles,  blindstakes,  water  mills,  etc.,  whereby  ships 
and  men  have  been  lost  or  endangered. 

"  8.  Of  removing  anchoi-s,  and  cutting  of  buoy-ropes. 

'"  9.  Of  such  as  take  salmons  at  unreasonable  times. 

"  10.  Of  such  as  spoil  the  breed  of  oysters,  or  dmg  for  oysters 
and  muscles  at  unreat^onable  times. 

'*  11.  Of  such  as  fish  with  unlawful  nets. 

"  12.  Of  tiiking  royal  fishes,  viz.,  whales,  sturgeons,  porpoises,  etc^ 
and  detaining  one  half  from  the  king. 
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§  63.   III.   OFFE^X'ES    AGAINST    THE    ADMIRAL,   THE   NaVY,   AND 

Discipline  of  the  Sea. 

**  1.  Of  judges  entertaining  pleas  of  causes  belonging  to  the  admi- 
raL  and  of  such  as  in  admiralty  causes  sue  in  the  courts  of  common 
law,  and  of  such  as  hinder  the  execution  of  the  admiral's  process. 

*'  2.  Of  masters  and  mariners  contemptuous  to  the  admiral. 

'*  3.  Of  the  admiral's  shares  of  waifs  or  derelicts,  and  of  deodands 
belonging  to  the  admiral. 

"4.  Of  FloUan^  Jetson  and  Lagon^  belonging  to  the  admiral. 

"  5.  Of  such  as  freight  sti-angera'  bottoms,  where  ships  of  the 
land  may  be  had  at  reasonable  rates. 

*'  6.  Of  ship- Wrights  taking  excessive  wages. 

"  7.  Of  mastei's  and  mariners  taking  excessive  wages. 

**  8.  Of  pilots,  by  whose  ignorance  ships  have  miscarried. 

"9.  Of  mariners  forsaking  their  ships. 

'*  10.  Of  mariners  rebellious  and  disobedient  to  their  masters." 

§  64.  Extent  of  Authority  In  1664. — Chief  Justice  Anderson 
also,  in  1664,  declares  that,  according  to  these  ordinances  of  Ed- 
ward I.,  which  he  sets  forth,  the  admirals  have  used  their  authori- 
ties, to  his  time,  for  things  done  beyond  the  sea,  and  on  the  sea,  and 
between  high  and  low  water  mark,  which  proves  that  the  space  be- 
tween high  and  low  water  mark  is  to  be  taken  as  a  part  of  the  sea, 
when  the  tide  is  in.^^ 

§  65.  Statute  of  Richard  II. — These  ordinances  of  Edward  I. 
and  Eldward  III.,  appear  to  have  so  strengthened  the  Admiralty, 
that,  in  its  turn,  it  encroached  upon  other  jurisdictions,  and  usurped 
that  which  did  not  belong  to  it ;  and  complaints  were  made,  to  the 
King,  not  of  the  admirals  exercising  their  ancient  jurisdiction  in 
all  maritime  matters,  but  that  within  the  bodies  of  the  counties  of 
the  nation  they  took  jurisdiction  of  trespasses,  house-breaking,  car- 
rying away  goods  on  land,  of  the  king's  deodands  and  wrecks  ;  of 
regulating  the  prices  of  provisions,  the  wages  of  labor,  and  other 
things  of  this  sort,  interfering  with  the  every-day  business  of  the 
common  people  on  land.  This  produced  the  statute  13,  Richard  II., 
cap.  5,  re-enacting  the  proper  maritime  law,  and  the  usage  of  the 
time  of  Edward  III." 

^  Sir  John  Constable's  Case,  Anderson  Rep.  S9. 
"  Prynne,  a3. 
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A.  D.  1389— iJMarrf  J/.,  caf.  5. 

§66.  The  Same. — "JB^tw. — Forasmuch  as  a  great  and  common 
clamor  and  complaint  hath  been  oftentimes  made  before  this  time, 
and  yet  is,  for  that  the  Admirals  and  their  deputies  hold  their  ses- 
sions within  divers  places  of  this  realm,  as  well  within  franchise  as 
without,  accroaching  to  them  greater  authority  than  belongeth  to 
their  office,  in  prejudice  of  our  Lord  the  King,  and  the  common  law 
of  the  realm,  and  in  diminishing  of  divei-s  franchises,  and  in  destruc- 
tion and  impoverishing  of  the  common  people,  it  is  accorded  and  as- 
sented, that  the  Admirals  and  their  deputies  shall  not  meddle  from 
henceforth  of  anything  done  within  the  realm,  but  only  of  a  thing 
done  upon  the  sea,  as  it  hath  been  used  in  the  time  of  the  noble 
prince.  King  Edward,  giandfather  of  our  Lord  the  King,  that  now 
is."  18 

§  67.  The  Same. — "  But  only^^  is  but  another  phrase  for  unless  or 
except^  and  if  either  of  those  words  had  been  used  (the  realm  of  Eng- 
land including  all  the  British  seas),  there  would  hardly  have  been 
any  dispute  about  the  meaning  of  this  act.  The  admiral  "  shall  not 
meddle  of  anything  done  within  the  realm,  except  of  a  tiling  done 
upon  the  sea,  as  it  hath  been  used  in  the  time  of  King  Edward  I.," 
was  evidently  intended  only  to  enforce  the  ancient  maritime  juiis- 
diction,  and  to  cut  off  the  new  usurpations  of  the  admirals  on  the 
land,  and  not  on  the  water,  to  the  prejudice  of  the  king's  perqui- 
sites, in  diminishing  the  franchises  of  the  lords,  and  impoverishing 
the  common  people,  who  were  thus  subject  to  double  exactions.^* 

§  68.  The  Admiral's  Jurisdiction. — Between  high  and  low  water 
was,  on  all  hands,  held  to  be  the  sea  when  the  tide  was  in,  and  the 
Admiral,  it  seems,  took  occasion,  from  his  admitted  right  over  the 
sea  and  between  high  and  low  water  mark,  to  extend  it  to  the  land 
when  the  tide  was  out,  and  to  claim  the  valuable  perquisites  of 
wrecks,  always  a  droit  of  the  king  and  not  of  the  admiralty,  which 
were  often  on  the  land  and  the  water,  alternately  as  the  tide  eb- 
bed and  flowed,  and  to  the  dams  and  weai-s  in  the  small  rivers  and 
streams,  and  to  the  ponds ;  and  in  the  franchises,  liberties,  cities, 
and  boroughs  within  the  bodies  of  the  counties,  as  well  on  land  as 

''  4  Evans'  Stat.  271. 
i<>  Pi-ynne,  80. 
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on  water,  they  usurped  the  perquisites  and  privileges  of  the  king 
and  the  lords.** 

§  69.  Statute  of  1391. — Another  statute  was  accordingly  passed 
two  years  after  the  last,  evidently  intended  to  remedy  this  abuse, 
and  to  protect  the  common  law  juiisdiction  in  the  bodies  of  the 
counties,  that  is,  on  the  land,  when  the  tide  was  out,  and  above  high 
water  mark,  and  in  the  tideless  livers,  streams  and  ponds ;  as  Chief 
Justice  Anderson  says,  "the  rivers  which  were  in  the  counties," 
and  to  protect  the  king  and  the  lords  in  their  perquisites.  It  was 
in  these  words : — 

A.  D.  1391.— 15  Ricliard  11,,  cap.  3. 

§70.  The  Same. — ^^  Item. — At  the  great  and  grievous  complaint 
of  all  the  commons,  made  to  our  lord  the  King  in  this  present  par- 
liament, for  that  the  Admirals  and  their  deputies  do  incroach  to  them 
divers  juiisdictions,  franchises,  and  many  other  profits,  pertaining 
to  our  lord  the  King,  and  to  other  lords,  cities  and  boroughs,  other 
tlian  they  were  wont,  or  ought  to  have  of  right,  to  the  great  oppres- 
sion and  impoverishment  of  all  the  commons  of  the  land,  and  hin- 
drance and  loss  of  the  King's  profits,  and  of  many  other  lords,  cities 
and  boroughs,  through  the  realm :  It  is  declared,  ordained  and  es- 
tablished, that  of  all  manner  of  conti-acts,  pleas  and  quarrels,  and  all 
other  things  rising  within  the  bodies  of  the  counties,  as  well  by  land 
as  by  water,  and  also  of  wreck  of  the  sea,  the  Admiral's  Court  shall 
have  no  manner  of  cognizance,  power  nor  jurisdiction,  but  all  such 
manner  of  contracts,  pleas  and  quarrels,  and  all  other  things  rising 
within  the  bodies  of  counties,  as  well  by  land  as  by  water  as  afore, 
and  also  wreck  of  the  sea,  sliall  be  tried,  determined,  discussed  and 
remedied  by  the  laws  of  the  land,  and  not  before  nor  by  the  Ad- 
miral, nor  his  lieutenant  in  any  wise  ;  nevertheless  of  the  death  of 
a  man,  and  of  a  mayhem,  done  in  great  ships,  being  and  hovering 
in  the  main  stream  of  great  rivei-s,  only  beneath  the  bridges  of  the 
same  rivers,  nigh  to  the  sea,  and  in  none  other  places  of  the  same 
rivers,  the  Admiral  shall  have  cognizance,  and  also  to  arrest  ships 
in  the  great  flotes  for  the  great  voyages  of  the  King  and  the  realm, 
saving  always  to  the  King  all  manner  of  forfeitures  and  profits 
thereof  coming,  and  he  shall  have  also  jurisdiction  upon  the  said 

•Sir  John  Constable's  Case,  Ander-  I  stable's  Case,  Coke  Rep.  part  5, 106; 
son  Rep.  89;  ante,  §  64;  Sir  Henry  Con-  |  Prynne,  116. 
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flotes,  during  the  said  voyages,  only  saving  always  to  the  lords, 
cities  and  boroughs,  their  liberties  and  franchises."  ^ 

§  71.  The  Same. — This  statute  is  not  perfectly  clear,  and  the  ob- 
scuiity  arises  apparently,  from  the  use  of  the  phrase,  "  within  tlve 
bodies  of  the  counties^  as  well  by  land  as  by  water,"  which  by  the 
common  law  judges,  in  later  times,  has  been  considered  as  equiva- 
lent to  "within  the  territorial  limits  of  the  counties."  This  can 
hardly  be  the  proper  force  of  the  language,  since  all  the  counties  of 
England,  bounded  upon  the  seas  or  the  navigable  rivers,  include  a 
large  portion  of  the  water  within  their  territorial  limits  even  beyond 
low  water  mark,  and  it  has  never  been  doubted  that  the  counties 
extend  at  least  to  low  water  mark,  no  matter  what  may  be  the  state 
of  the  tide ;  yet  it  seems  to  be  equally  well  settled,  that,  at  high 
water,  the  space  between  high  water  mark  and  low  water  mark,  is 
not  within  the  body  of  the  county.  That  phrase,  apparently,  must 
be  considered  as  applying  only  to  the  land  and  to  such  water  (prob- 
ably not  navigable  watei-s)  as  could  not  be  considered  as  a  part  of 
the  sea,  or  did  not  connect  with  it.  Such  seems  to  have  been  the 
opinion  of  Chief  Justice  Anderson,  and  of  Coke  himself.  The 
admiral's  jurisdiction  extended  only  to  what  was  done  in  the  water, 
including  the  water  between  high  water  mark  and  low  water  mark, 
in  the  ordinary  and  natural  coui*se  of  the  sea.  "  Where  the  sea  ebbs 
and  fiows^  every  thing  done  on  the  land  when  the  sea  is  ebbed,  shall 
be  tried  at  the  common  law,  for  it  is  then  parcel  of  the  county,  infra 
corpus  comitatu%y  Below  the  low  water  mark,  the  admiral  has  the 
sole  and  absolute  jurisdiction.  Between  the  high  wat«r  mark  and 
the  low  water  mark,  the  common  law  and  the  admiral  have  dtvisum 
imperium^  interchangeably,  as  aforesaid,  which' seems  to  be  proved  by 
the  statute  13  Rich.  II.,  cap.  5,  confirming  the  usage  in  Edward  I's 
time;  and  15  Rich.  II.,  cap.  3,  not  mentioning  this  well-known 
usage,  does  not  take  it  away,  but  only  new  usurpations  of  things 
done  in  rivers  which  were  in  the  counties.  This  is  declared  by  the 
learned  Prynne  to  be  a  most  clear  resolution  of  the  thing  in  ques- 
tion, both  in  point  of  right,  law,  and  usage,  from  2  Edw.  I.,  to  his 
(Ch.  Justice  Anderson's)  time,  with  his  genuine  interpretation  of 
the  statutes  of  13  and  15  Rich.  II.  Indeed,  by  a  familiar  rule  of  con- 
struction, the  statute  13  Rich.  II.,  recognizing  and  establishing  as 
law  the  usage  of  the  time  of  Edw.  I.,  could  not  be  held  to  be  re- 
«  4  Evans'  Stat  271;  Jackson  c.  The  Magnolia,  61  U.  S.  (20  How.)  298. 
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pealed  by  the  statute  15  Rich  II.,  unless  the  act  or  the  usage  were 
expressly  repealed  or  abrogated.^ 

§  72.  The  Statute  of  1400. — This  statute,  however,  though  plainly 
not  intended  to  limit  the  ancient  jurisdiction  of  the  Admiralty,  but 
simply  to  secure  to  the  king  and  the  lords  their  perquisites,  was, 
nevertheless,  the  means  of  making  the  admiralty  subject  to  the  same 
encroachments  and  usurpations  which  the  statute  was  intended  to 
prevent,  and  in  the  year  1400,  the  statute  2  Hen.  IV.,  was  passed. 
It  was  in  these  words : — 

A.  D.  1400;— 2  Htnry  IV.,  cap.  11. 

§73.  The  Same. — ^^Item. — Whereas  in  the  statute  made  at 
Westminster,  in  the  13th  year  of  the  Second  King  Richard,  amongst 
other  things  it  is  contained  that  the  Admirals  and  their  deputies 
shall  not  intermeddle  from  thenceforth,  of  any  thing  done  within 
the  realm,  but  only  of  a  thing  done  upon  the  sea,  according  as  it 
hath  been  duly  used  in  the  time  of  the  noble  King  Edward,  grand- 
father to  the  said  King  Richard,  our  Lord  the  King  willeth  and 
granteth  that  the  said  statute  be  firmly  holden  and  kept  and  put  in 
execution." 

This  statute  was  obviously  passed  for  the  sole  purpose  of  preclud- 
ing the  narrow  construction  which  has  sometimes  been  given  to  13 
Rich  II.  in  connection  with  16  Rich.  11.*^ 


^Zonch,  Abb.  5;  Sir  Henry  Consta- 
ble's Case,  Coke's  Rep.  part  5,  100;  Sir 


John  Constable's  Case,  Anderson  Rep. 
80;  Prynne,  111. 

»Ante,  S  65,  66;  4  Evans'  Stot  272. 
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CHAPTER  VI. 

The  Stbtfe  between  the  Common  Law  Coitets  and  the  Ad- 
miralty, IN  THE  16th  and  17th  Centuries. 

§  74.  Jealousy  of  the  Admiralty. — Hitherto  the  strife  between 
the  two  jurisdictions  was  a  less  hostile  rivalry  than  at  a  later  period, 
when  the  Admiralty  Court  wjis  made  the  subject  of  much  irrational 
jealousy  and  strong  controversy.  In  the  sixteenth  and  seventeenth 
centuries,  the  Admiralty  suffered  much  from  the  violence  of  this 
jealousy.  "  Jealousy,"  says  Edwards,  "  is  perhaps  a  mild  word  to 
apply  to  the  passion  with  which  the  superior  courts  took  up  this 
question,  for  there  appears  to  have  been  more  greediness  than  emula- 
tion at  the  bottom  of  it."  "It  was,"  says  Prynne,  "for  more  juris- 
diction, for  gain,  not  for  the  public  good,  but  that  one  jurisdiction 
might  swallow  up  the  other."  It  is  to  be  regretted  that  to  no  less 
illustrious  a  personage  than  Sir  Edward  Coke,  is  to  be  ascribed  the 
origin  of  this  jealousy ;  and  that  being  the  case,  it  is  not  wonderful 
that  others  should,  from  subserviency  to  the  opinion  of  so  great  a 
man,  have  followed  in  the  same  track,  or  even  have  gone  beyond  it. 
Mattel's  raged  so  high,  that  a  war  was  declared  between  the  two 
courts.  Prohibitions  were  hurled  from  Westminster  Hall,  and 
without  much  order ;  serving,  therefore,  more  to  irritate  than  to 
subdue  the  Admiralty  Court,  which,  though  powerless  and  without 
the  means  of  attack,  obstinately  held  out  for  its  ancient  and  time- 
honored  privileges."  ^ 

§  75.  Agreement  between  Admiralty  and  Common  Law  Judges. 

— In  1575,  in  the  reign  of  Elizabeth,  before  the  controversy  had  as- 
sumed that  angry  character  which  it  afterwards  exhibited,  the  judges 
of  the  admiral t}'  and  the  common  law  judges  entered  into  an  agree- 
ment on  the  subject  of  prohibitions.  To  this  agreement,  the  Queen 
does  not  appear  to  have  been  a  party,  but  it  indirectly  had  the  ef- 
fect to  keep  the  peace  between  the  two  jurisdictions  ;  for  thereafter 

1  Edwards'  Ad.  Juris.  17;  Smart  v,  Wolff,  3  T.  R.  348. 
(40) 
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during  the  reign  of  Elizabeth,  no  prohibition  appears  to  have  been 
issued  against  the  admiralty,  except  two  or  three,  which  are  men- 
tioned by  Coke  in  4th  Institutes*  The  agreement  of  1575  is  wor- 
thy of  notice,  as  an  evidence  that  the  common  law  courts  claimed 
a  sort  of  legislative  or  prerogative  power  in  matters  of  jurisdiction. 
They  do  not  appear  so  much  to  be  deciding  principles  and  declaring 
the  law,  as  granting  requests,  consenting  to  agreements,  and  mak- 
ing promises.  It  was  indeed  so :  the  law  was  on  the  side  of  the  ad 
mii-alty ;  the  power  was  in  the  hands  of  the  common  law  judges.* 
The  agieement  of  1575  was  as  follows  : — 

"  The  Request  of  the  Judge  of  the  Admiralty  to  the  Lord  Chief  Jus- 
tice of  her  Majesty* B  Bench  and  his  Colleagues^  and  TJie  Judges^ 
Agreement^  the  1th  of  May^  1575. 

REQUEST. 

§  76.  The  Same. — That  after  judgment  or  sentence  definitive 
given  in  the  Court  of  the  Admiralty,  in  any  cause,  and  appeal  made 
from  the  same  to  the  High  Court  of  Chancery ;  that  it  may  please 
them  to  forbear  granting  of  any  writ  of  prohibition,  either  to  the 
judge  of  the  said  court,  or  to  Her  Majesty's  delegates,  at  the  suit 
of  him,  by  whom  such  appeal  shall  be  made,  seeing  by  choice  of 
remedy  that  way,  in  reason  he  ought  to  be  contented  therewith,  and 
not  to  be  relieved  any  other  way. 

AGREEMENT. 

"  It  is  agreed  by  the  Lord  Chief  Justice  and  his  colleagues,  that 
after  sentence  given  by  the  delegates,  no  prohibition  shall  be  grant- 
ed ;  and  yet  if  there  be  no  sentence,  if  a  prohibition  be  not  sued 
within  the  next  term  following  sentence  in  the  Admiral  Court,  or 
within  two  terms  next  after,  at  the  farthest,  no  prohibition  shall 
pass  to  the  delegates. 

REQUEST. 

§  77.  The  Same. — "  Also,  that  prohibitions  be  not  granted  here- 
after upon  bare  suggestions  or  surmises,  without  summary  examina- 
tion and  proof  made  thereof,  wherein  it  may  be  lawful  to  the  Judge 
of  the  Admiralty  and  the  party  defendant,  by  the  favor  of  the  court, 

•Hall's  Ad.  Intro,  x;  Prynne,  98;  Edw.  Ad.  21. 
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to  have  counsel,  and  to  plead  for  the  stay  thereof,  if  there  shall  ap- 
pear cause. 

AGREEMENT. 

They  have  agreed,  that  the  judge  of  the  Admiralty,  and  the 
party  defendant  shall  have  counsel  in  court,  and  plead  the  stay,  if 
there  may  appear  evident  cause. 

REQUEST. 

§  78.  The  Same. — That  the  Judge  of  the  admiralty,  according 
to  such  ancient  order  as  hath  been  taken,  2  Ed.  I.,  by  the  king  and 
his  council,  and  according  to  the  letters  patents  of  the  Lord  Admiral 
for  the  time  being,  and  allowed  of  by  other  kings  of  this  land  ever 
since,  and  by  custom,  time  out  of  memory  of  man,  may  have  and 
enjoy  the  cognition  of  all  contracts,  and  other  things  arising,  as  well 
beyond,  as  upon  the  sea,  without  any  let,  or  prohibition. 

AGREEMENT. 

This  is  agreed  upon  by  the  said  Lord  Chief  Justice  and  his  col- 
leagues. 

REQUEST. 

§  79.  The  Same. — That  the  said  Judge  may  have  and  enjoy 
the  knowledge  and  breach  of  charter  parties  made  between  masters 
of  ships  and  merchants,  for  voyages  to  be  made  to  the  parts  beyond 
the  seas,  and  to  be  performed  upon,  and  beyond  the  sea,  according 
as  it  hath  been  accustomed,  time  out  of  mind,  and  according  to  the 
good  meaning  of  the  statute  of  32  H.  VIII.  c.  14,  though  the  same 
charter  parties  happen  to  be  made  within  the  Realm. 

AGREEMENT. 

This  is  likewise  agreed  upon,  for  things  to  be  performed  eitlier 
upon,  or  beyond  the  seas,  though  the  charter  party  be  made  upon 
the  land,  by  the  statute  of  32  H.  VIII.  c.  14. 

REQUEST. 

§  80.  The  Same. — That  writs  of  corpus  cum  causa  be  not  di- 
rected to  the  said  Judge  in  causes  of  the  nature  aforesaid ;  and  if 
any  happen  to  be  directed,  that  it  may  please  them  to  accept  the 
return  thereof,  with  the  cause,  and  not  the  body,  as  it  hath  always 
been  accustomed. 
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AGREEMENT. 

If  any  writ  of  this  nature  be  directed  in  the  causes  before  speci- 
fied, they  are  content  to  return  the  bodies  again  to  the  Lord  Admi- 
raPs  goal,  upon  certificate  made  of  the  cause  to  be  such,  or  if  it  he 
for  contempt,  or  disobedience  done  to  the  court  in  any  such  cause." 

§81.  Orleranees  of  1611. — The  admiralty  jurisdiction,  at  that 
time,  appears  to  have  extended  to  all  cases  of  freight,  charter  parties, 
bottomry,  mariners'  wages,  debts  due  to  material  men  for  the  build- 
ing and  repairing  of  ships,  and,  generally,  to  all  maritime  contracts. 
When,  however,  the  Queen  was  dead,  as  well  as  most  of  those  who 
were  parties  to  the  agreement,  and  reference  was  made  to  it.  Coke 
denied  its  authority,  because,  as  he  said,  the  paper  from  which  it 
was  read  to  him  was  not  subscribed  with  the  hand  of  any  judge ; 
and,  on  his  own  responsibility,  he  declared  that  the  judges  of  the 
King's  Bench  had  never  assented  to  it ;  and  prohibitions  were  grant- 
ed by  him,  more  than  ever  before.  The  learned  doctora  of  the  ad- 
miralty, however,  still  endeavored  to  convince  the  higher  powers 
that  their  jurisdiction  had  no  temptation  to  encroachment ;  and  that, 
without  wishing  to  enlarge  the  limits  of  their  courts,  they  were  only 
actuated  by  a  love  of  justice  and  respect  for  their  native  dignities ; 
but  their  outcries  were  little  listened  to  by  their  rapacious  invadei-s. 
The  practisers  in  the  admimlty  were  not  the  only  sufferers  from  this 
useless  conflict.  The  merchants — the  people-— called  loudly  for  a 
cessation  of  hostilities,  and  the  crown  was  appealed  to  in  1611,  when 
the  agreement  of  1575  was  read  before  the  king,  James  I.,  as  an 
agreement  to  which  the  judges  of  the  common  law  and  the  admi- 
ralty were  parties.'  At  that  time  a  specification  of  grievances  was 
submitted  to  the  king  by  the  Lord  High  Admiral,  and  the  Judge 
of  the  Admimlty.  His  Majesty  ordered  Dr.  Dunn,  the  Judge  of 
the  Admiralty,  to  arrange  the  mattei-s  of  complaint  in  specific  arti- 
cles, and,  it  seems,  to  submit  them  to  the  common  law  judges,  to  be 
answered  by  them ;  and  they  are  said,  by  Coke,  to  have  made  the 
answers  which  he  gives,  and  which  breathe  his  imperious  spirit. 
The  irresolute  James  does  not  appear  to  have  made  any  order  in 
the  premises,  but  to  have  allowed  the  agreement  of  1575,  and  the 
Court  of  Admimlty,  to  defend  themselves  as  they  best  could  ;  and 
Coke  triumphed.* 

»Edw.  Ad.  Juris.  20. 

«iiaU*8  Ad.  Intxo.  x;  Prynne,  99;  Edwards'  Ad.  20;  HaU's  Ad.  Intro.  xxU. 
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This  list  of  grievances  is  known  as  Articuli  AdmiralitatU.  They 
are  as  follows,  with  the  caption  of  Coke: — 

"  Articuli  Admiralitatia. 

§  82.  The  Same.—"  The  complaint  of  the  Lord  Admiral  of  Eng- 
land  to  the  King's  most  Excellent  Majesty,  against  the  Judges  of  the 
Realm,  concerning  Prohibitions  granted  to  the  Court  of  the  Admi- 
ralty, 11  die  Febr,  ultimo  die  Termini  Hillarii^  Anno  8  Jac.  Itegi%: 
The  effect  of  which  complaint  was  after  by  his  Majesties  command- 
ment set  down  in  Articles  by  Doctor  i>wn.  Judge  of  the  Admiralty ; 
which  are  as  folio  we  th,  with  answers  to  the  same  by  the  Judges  of 
the  Realm  :  which  they  afterwards  confirmed  by  thi-ee  kinds  of  Au- 
thorities in  Law.  1.  By  Acts  of  Parliament.  2.  By  judgments  and 
judicial  proceedings ;  and  lastly,  by  Book  cases.^ 

"  Certain  Grievances,  whereof  the  Lord  Admiral  and  his  officers 
of  the  Admii-alty  do  especially  complain,  and  desire  redress. 

§  83.  The  Same. — "1«^  Objection, — That  whereas  the  conusance  of 
all  contracts  and  other  things  done  upon  the  sea,  belongeth  to  the 
Admiral  jurisdiction,  the  same  are  made  triable  at  the  common  law, 
]>y  supposing  the  same  to  have  been  done  in  Cheapside,  or  such  places. 

"  Tlie  Answer, — By  the  laws  of  this  realm  the  Court  of  the  Ad- 
mii*al  hath  no  conusance,  power  or  jurisdiction  of  any  manner  of 
contract,  plea  or  querele  within  any  county  of  the  realm,  either  upon 
the  land  or  the  water:  but  every  such  contract,  plea  or  querele,  and 
all  other  things  rising  within  any  county  of  the  realm,  either  upon 
the  land  or  the  water,  and  also  wreck  of  the  sea  ought  to  be  tried, 
determined,  discussed  and  remedied  by  the  laws  of  the  laud,  and 
not  before  or  by  the  Admiral  nor  his  Lieutenant  in  any  manner. 
So  as  it  is  nut  material  whether  the  place  be  upon  the  water  infra 
Jluxum  and  refluxum  aqtue :  but  whether  it  be  upon  any  water  within 
any  county.  Wherefore  we  acknowledge  that  of  contracts,  pleas 
and  querels  made  upon  the  sea,  or  any  part  thereof  which  is  not 
within  any  county  (from  whence  no  trial  can  be  had  by  twelve  men) 
the  Admii-al  hath,  and  ought  to  have  jurisdiction.  And  no  prece- 
dent can  be  showed  that  any  prohibition  hath  been  granted  for  any 
contract,  plea  or  querele  concerning  any  marine  cause  made  or  done 
upon  the  sea,  taking  that  only  to  be  the  sea  wherein  the  Admiral 
hath  jurisdiction,  wTiich  is  before  by  law  described  to  be  out  of  any 
county.     See  more  of  this  matter  in  the  answer  to  the  sixth  article. 

*  Zouch,  Intro. ;  4  Inst  134. 
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§  84.  The  Same. — "  2d,  Objection. — When  actions  are  brought  in 
the  Admiralty  upon  bargains  and  contracts,  made  beyond  the  seas, 
wherein  the  common  law  cannot  administer  justice,  yet  in  these 
cases  prohibitions  are  awarded  against  the  Admiral  Court. 

"  The  Answer, — Bargains  or  contracts  made  beyond  the  seas, 
wherein  the  common  law  cannot  administer  justice  (which  is  the 
effect  of  this  article),  do  belong  to  the  constable  and  marshal :  for 
the  jurisdiction  of  the  Admiral  is  wholly  confined  to  the  sea,  which 
is  out  of  any  countj\  But  if  any  indenture,  bond  or  other  specialty, 
or  any  contract  be  made  beyond  the  sea,  for  doing  of  any  act  or 
payment  of  any  money  within  this  realm,  or  otherwise,  wherein  the 
common  law  can  administer  justice,  and  give  ordinary  remedy ;  in 
these  cases  neither  the  constable  and  marshal,  nor  the  Court  of  the 
Admiralty  hath  any  jurisdiction.  And,  therefore,  when  this  Court 
of  the  Admiralty  hath  dealt  therewith  in  derogation  of  the  common 
law,  we  find  that  prohibitions  have  been  granted,  as  by  the  law 
they  ought. 

§  85.  The  Same. — "  Si  Objection. — Whereas,  time  out  of  mind, 
the  Admiral  Court  hath  used  to  take  stipulations  for  appearance 
and  performance  of  the  acts  and  judgments  of  the  same  court:  it  is 
now  affirmed  by  the  judges  of  the  common  law  that  the  Admiral 
Court  is  no  Court  of  Record,  and  therefore  not  able  to  take  such 
stipulations :  and  hereupon  prohibitions  are  granted  to  the  utter 
overthrow  of  that  jurisdiction. 

"  Hie  Answer. — The  Court  of  the  Admiralty  proceeding  by  the 
civil  law  is  no  Court  of  Record,  and  therefore  cannot  take  any  such 
recognizance  as  a  Court  of  Record  may  do.  And  for  taking  of  re- 
cognizances against  the  laws  of  the  realm,  we  find  that  prohibitions 
have  been  granted,  as  by  law  they  ought.  And  if  an  erroneous  sen- 
tence be  given  in  that  court,  no  writ  of  error,  but  an  appeal  before 
certain  delegates  doth  lie,  as  it  appeareth  by  the  statute  of  8  Eliz. 
Reginse,  cap.  5,  which  proveth  that  it  is  no  Court  of  Record. 

§  86.  The  Same. — "  4th  Objection. — That  charter  parties,  made 
only  to  be  performed  upon  the  seas,  are  daily  withdrawn  from  that 
court  by  prohibitions. 

"  The  Answer. — If  the  charter  party  be  made  within  any  city,  port, 
town  or  county  of  this  realm,  although  it  be  to  be  performed  either 
upon  the  seas,  or  beyond  the  seas,  yet  is  the  same  to  be  tried  and 


Digitized  by 


Google 


46  THE  AMEBIC  AN   ADMIRALTY. 

determined  by  the  ordinary  course  of  the  common  law,  and  not  in 
the  Court  of  the  Admiralty.  And  therefore  when  that  court  hath  in- 
ci-oached  upon  the  common  law  in  that  case,  the  Judge  of  the 
Admiralty  and  the  party  suing  there  have  been  prohibited,  and  often- 
times the  party  condemned  in  great  and  grievous  damages  by  the 
laws  of  the  realm. 

§  87.  The  Same.—"  5th  Objection.— The^t  the  clause  of  :Nbn  oh- 
atante  Btatuto^  which  hath  foundation  in  his  Majesty's  Prerogative, 
and  is  current  in  all  other  grants,  yet  in  the  Lord  Admiral's  Patent 
is  said  to  be  of  no  force  to  warrant  the  determination  of  the  causes 
committed  to  him  in  his  Lordship's  Patent,  and  so  rejected  by  the 
judges  of  the  common  law. 

"  The  Answer. — Without  all  question  the  statutes  of  13  R.  2,  cap. 
3,  15  R.  2,  cap.  5,  and  2  H.  4,  cap.  11,  being  statutes  declaring  the 
jurisdiction  of  the  Court  of  the  Admiral,  and  wherein  all  the  sub- 
jects of  the  realm  have  interest,  cannot  be  dispensed  with  by  any 
non  obstante^  and  therefore  not  worthy  of  any  answer  ;  but  by  colour 
thereof,  the  Court  of  the  Admiralty  hath,  contrary  to  those  Acts  of 
Parliament,  incroached  upon  the  jurisdiction  of  the  common  law,  to 
the  intolerable  grievance  of  the  subjects,  which  hath  oftentimes 
urged  them  to  complain  in  your  Majesty's  Courts  of  ordinary  jus- 
tice at  Westminster,  for  their  relief  in  that  behalf. 

§  88.  Tlie  Same.—"  %th  Objection,— To  the  end  that  the  Admiral 
Jurisdiction  may  receive  all  manner  of  impeachment  and  interrup- 
tion, tlie  rivers  beneath  the  fii*st  bridges,^  where  it  ebbeth  and  floweth, 
and  the  ports  and  creeks  are  by  the  judges  of  the  common  law  af- 
firmed to  be  no  part  of  the  seas,  nor  within  the  Admiral  Jurisdiction  : 
and  thereby  prohibitions  are  usually  awarded  upon  actions  depend- 
ing in  that  court,  for  contracts  and  other  things  done  in  those  places  ; 
notwithstanding  that  by  use  and  practice  time  out  of  mind,  the  Ad- 
miral Court  have  had  jurisdiction  within  such  ports,  creek  and 
rivei-s. 

"  The  Answer. — The  like  answer  as  to  the  fii-st.  And  it  is  further 
added,  that  for  the  death  of  a  man,  and  of  mayhem  (in  those  two 
cases  only)  done  in  great  ships,  being  and  hovering  in  the  main  stream 
only  beneath  the  points  ^  of  the  same  rivei's  nigh  to  the  sea,  and  no 


^Pontes,  pontibuSy  bridges,  it  will  be 
perceived,  are  translated  by  Coke, 
points,  meaning  the  headlands  as  the 


mouth  of  the  rivers — a  gross  perversion 
of  language. 
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Other  place  of  the  same  rivers,  nor  in  other  causes,  but  in  those  two 
only,  the  Admiral  hath  cognizance.  But  for  all  contracts,  pleas  and 
querelii  made  or  done  upon  a  river,  haven,  or  creek,  within  any 
county  of  this  realm,  the  Admiral  without  question  hath  not  any 
jurisdiction,  for  then  he  should  hold  plea  of  things  done  within  the 
body  of  the  county,  which  are  triable  by  verdict  of  twelve  men,  and 
merely  determinable  by  the  common  law,  and  not  within  the  Court 
of  the  Admiralty,  according  to  the  civil  law.  For  that  were  to  change 
and  alter  the  laws  of  the  realm  in  those  cases,  and  make  those  con- 
tracts, pleas  and  querels  triable  by  the  common  laws  of  the  realm, 
to  be  drawn  ad  aliud  examen^  and  to  be  sentenced  by  the  Judge  of 
the  Admiralty  according  to  the  civil  laws.  And  how  dangerous  and 
penal  it  is  for  them  to  deal  in  these  cases,  it  appeareth  by  judicial 
precedents  of  former  ages.    But  see  the  answer  to  the  first  article. 

§  89.  The  Same.—"  1th  Objection.— Thfit  the  agreement  made  in 
Anno  Domini,  1675,  betweei  the  Judges  of  the  Kings  Bench  and 
the  Court  of  the  Admiralty,  for  the  more  quiet  and  certain  execu- 
tion of  Admiral  Jurisdiction,  is  not  observed  as  it  ought  to  be. 

"  The  Answer. — The  supposed  agreement  mentioned  in  this  article, 
hath  not  as  yet  been  delivered  unto  us,  but  having  heard  the  same 
read  over  before  his  Majesty  (out  of  a  paper  not  subscribed  with 
the  hand  of  any  judge),  we  answer,  that  for  so  much  thereof  as  dif- 
fereth  from  these  answei-s,  it  is  against  the  laws  and  statutes  of  this 
realm  ;  and  therefore  the  Judges  of  the  King's  Bench  never  assented 
thereunto,  as  is  pretended,  neither  doth  the  phrase  thereof  agree 
with  the  terms  of  the  laws  of  the  realm. 

§  90.  The  Same. — "  %th  Objection, — Many  other  grievances  there 
are,  which,  in  discussing  of  these  former,  will  easily  appear  wortliy 
also  of  reformation. 

**  The  Answer. — This  article  is  so  general,  as  no  particular  answer 
can  be  made  thereunto,  only  that  it  appeareth  by  that  which  hath 
been  said,  that  the  Lord  Admiml,  his  Officers  and  Ministers  princi- 
pally by  colour  of  the  said  void  non  obstante  and  for  want  of  learnetl 
advice,  have  unjustly  incroached  upon  the  common  laws  of  this 
realm,  whereof  the  marvail  is  the  less,  for  that  the  Lord  Admiral, 
his  Lieutenants,  Officers  and  Minister  have  without  all  colour  in- 
croached and  intruded  upon  a  right  and  prerogative  due  to  the 
crown,  in  that  they  have  seized  and  converted  to  their  own  uses, 
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goods  and  chattels  of  infinite  value,  taken  by  pirates  at  sea,  and 
other  goods  and  chattels  which  in  no  sort  appertain  unto  his  lordship 
by  his  letters  patent,  wherein  the  said  non  obstante  is  contained,  and 
for  the  which  he  and  his  Officers  remain  accountable  unto  his  Majesty. 
And  they,  now  wanting,  in  this  blessed  time  of  peace,  causes  apper- 
taining to  their  natural  jurisdiction,  incroach  upon  the  jurisdiction 
of  the  common  law,  lest  they  should  sit  idle  and  reap  no  profit. 
And  if  a  greater  number  of  prohibitions  (as  they  affirm),  have  been 
granted,  since  the  great  benefit  of  this  happy  peace,  than  before  in 
time  of  hostility,  it  moveth  from  their  own  incroachments  upon  the 
jurisdiction  of  the  common  law.  So  as  they  do  not  only  unjustly 
incroach,  but  complain  also  of  the  Judges  of  the  Realm  for  doing  of 
justice  in  these  cases." 

§  91.  Agreement  of  1632. — The  common  law  judges  seem  to 
have  met  with  no  further  check  during  the  residue  of  the  reign  of 
James  I.,  and  the  first  seven  years  of  ihe  reign  of  Charles  I.  In 
that  year,  the  Lord  High  Admiral  and  Sir  Henry  M artyn,  the  Judge 
of  the  Admiralty,  brought  the  matter  again  before  the  king  and 
lords  of  his  council,  before  whom  the  matters  between  the  Admii-alty 
and  the  Judges  were  seveml  times  heaixi  and  debated  at  large  ;  and 
at  last  these  ensuing  articles  were  di-awn  up,  read,  agieed,  and  re- 
solved at  the  council  board,  by  the  king  himself,  and  all  the  lords 
of  his  council,  twenty-three  in  number,  including  Lord  Keeper  Cov- 
entry and  Lord  Privy  Seal  Montague,  eminent  lawyers,  and  signed 
by  all  the  twelve  judges  of  the  common  law  courts,  and  by  the 
"grand  lawyer,  Mr.  William  Noj'e,  Attorney-General,  a  great  pro- 
fessor and  pillar  of  the  common  law,"  and  by  the  Judge  of  the  Ad- 
miralty, entered  in  the  Council  Table  Register  of  Causes,  and  the 
original  by  his  Majesty's  command  kept  in  the  Council  chest.^ 

''At  Whitehall,  ISth  of  February,  1632. 

Present : 

The  King's  Most  Excellent  Majesty. 

Lord  Keeper,  Lord  V.  Wimbleton, 

Lord  Archb.  of  York,  Lord  Vis.  Wentworth, 

Lord  Treasurer,  Lord  V.  Faukland, 

'Prynne,  Ad.  100;  Hall's  Ad.  Intro,  xxlv. 
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Lord  Privy  Seal,  Lord  Bishop  of  London, 

Earl  Marshall,  Lord  Cottington, 

Lord  Chamberlain,  Lord  Newburgh, 

Earl  of  Dorset,  Mr.  Treasurer, 

Earle  of  Carlisle,  Mr.  Comptroller, 

Earl  of  Holland,  Mr.  Vice  Chamberlain, 

Earl  of  Darby,  Mr.  Secretary  Coke, 

Lord  Chancellor  of  Scotland,     Mr.  Secretary  Windebanke. 

Earl  Morton. 

§  92.  The  Same. — "  This  day  his  Majesty  being  present  in  Coun- 
cil, the  articles  and  propositions  following  for  the  accommodating 
and  settling  of  the  differences  concerning  prohibitions,  arising  be- 
tween his  Majesty's  Courts  of  Westminster,  and  his  Court  of  Ad- 
miralty, were  fully  debated,  and  resolved  by  the  Board.  And  were 
then  likewise  upon  reading  the  same  as  well  before  the  Judges  of 
his  Highnesse  said  Courts  at  Westminster  as  before  the  Judge  of 
his  said  Court  of  Aj^mii-alty,  and  his  Attorney-General,  agreed  unto 
and  subsigned  by  them  all  in  his  Majesty's  presence,  and  the  tran- 
script thereof  ordered  to  be  entered  into  the  register  of  Council 
Causes  and  the  original  to  remain  in  the  Council  chest. 

§  93.  "  1.  If  suit  shall  be  commenced  in  the  Court  of  Admiralty 
upon  contracts  made,  or  other  things  personally  done  beyond  the 
seas,  or  upon  the  sea,  no  prohibition  is  to  be  awarded. 

§  94.  "  2.  If  suit  before  the  Admiral  for  freight,  or  mariners' 
wages,  or  for  the  breach  of  charter  parties  for  voyages  to  be  made 
beyond  the  sea,  though  the  charter  parties  happen  to  be  made  with- 
in the  realm,  and  although  the  money  be  payable  within  the  realm, 
so  as  the  penalty  be  not  demanded,  a  prohibition  is  not  to  be  grant- 
ed ;  but  if  suits  be  for  the  penalty,  or  if  question  be  made  whether 
the  charter  partie  were  made  or  not ;  or  whether  the  plaintiff  did 
release,  or  otherwise  discharge  the  same  within  the  realme,  that  is 
to  be  tried  in  the  King's  Courts  at  Westminster,  and  not  in  the 
King's  Court  of  Admiralty,  so  that  first  it  be  denied  upon  oath,  that 
a  charter  pai*tie  was  made,  or  a  denial  upon  oath  tendered. 

§  95.  "  3.  If  suit  shall  be  in  the  Court  of  Admiralty  for  building, 
amending,  saving,  or  necessary  victualling  of  a  ship,  against  the 
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ship  itself,  and  not  against  any  party  by  name,  but  such  as  for  his 
interest  makes  himself  a  party,  no  prohibition  is  to  be  granted,  though 
this  be  done  within  the  realm. 

§  96.  "  4.  Likewise  the  admiral  may  inquire  of,  and  redresse  all 
annoyances  and  obstructions  in  all  navigable  rivers,  beneatli  the  firat 
bridges,  that  are  any  impediments  to  navigation,  or  passage  to,  and 
from  the  sea,  and  also  try  personal  contracts  and  injuries  done 
there,  which  concern  navigation  upon  the  sea,  and  no  prohibition  is 
to  be  granted  in  such  cases. 

§  97.  "  4.  If  any  be  imprisoned,  and  upon  habeas  corpus^  if  any 
of  these  be  the  cause  of  imprisonment,  and  that  be  so  certified,  the 
partie  shall  be  remanded. 

(Signed) 

"  Thomas  Richardson,    Tho.  Trevor, 
Ro.  Heath,  Geo.  Vernon, 

Humphry  Davenport,*  James  Weston, 
John  Dbnham,  Robert  Barkley, 

Rich.  Hutton,  Fran.  Crawley, 

William  Jones,  Henry  Marten, 

George  Croke,  William  Noye, 

Ex.  T.  Meautys." 

§  98.  Mutilation  of  Croke's  Reports. — I  take  these  from  Prynne, 
who  was  keeper  of  the  records  and  had  the  means  of  securing  the 
greatest  accuracy,  and  who  seems  to  have  had  them  carefully  ex- 
amined and  certified,  and  sets  them  out  at  length,  in  form,  and  with 
the  signatures.  They  may  be  found  in  one  form  or  another,  pub- 
lished in  many  other  places,  but  no  two  copies  that  I  have  seen, 
agree  in  all  the  important  particulai's,  especially  in  the  second  and 
fourth  paragraphs ;  ®  and  it  is  not  a  little  remarkable  that,  having 
been  preserved  by  Sir  George  Croke  (who  himself  signed  them), 
and  published  in  two  editions  of  his  reports,  without  criticism  or 
comment,  as  evidence  of  the  law,  and  referred  to  in  the  index, — word 
Admiralty^ — in  the  third  edition  of  those  reports,  after  the  death  of 
Sir  George  Croke,  and  of  most,  if  not  all,  the  judges  and  council- 
lors who  signed  them,  they  should  have  been,  without  reason  or 
•Dunlap's  Ad.  Prac.  13;  Zouch,  Ass.  7;  Godolph.  158. 
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apology,  omitted,  and  their  place  left  blank  on  the  page,  while  the 
original  reference  to  them  was  allowed  to  stand  in  the  index,  and 
so  remains  in  all  subsequent  editions  of  Croke,  to  this  day.  This 
ver}'  extraordinary  mutilation  of  a  book,  then  of  high  authority  in 
the  courts,  tends  to  show  that  the  common  law  jurists,  who  did  not 
themselves  actually  perpetrate,  were  still  willing  to  connive  at,  the 
falsification  of  documents  and  books,  to  accomplish  a  triumph  origi- 
nally attempted  from  unworthy  motives,  and  pursued  with  persever- 
ing zeal,  apparently,  from  pride  of  opinion,  or  motives  as  discreditable 
as  those  in  which  the  controversy  had  originated.^ 

§  99.  Ordinance  of  1648. — These  articles  were  not  liable  to  the 
objection  that  they  were  not  signed,  a»d  for  a  number  of  years  they 
kept  the  peace  between  the  courts.^^  The  troubles,  however,  between 
the  king  and  the  parliament  and  his  people  soon  commenced,  and  re- 
sulted in  the  overthrow  of  the  royal  authority  and  the  establishment 
of  the  Protectomte.  Little  more  is  now  known  of  the  contest,  ex- 
cept that  it  was  probably  renewed  as  soon  as  the  check  of  royal  au- 
thority was  withdrawn.  The  republican  parliament  was  then  called 
upon  b}'  the  friends  of  trade  and  commerce,  to  take  sides  with  the 
admimlty,  and  to  secure  to  the  people  the  benefits  of  its  more  en- 
larged jurisdiction ;  and  the  ordinance  of  1648  was  the  consequence.^^ 
It  was  as  follows  : 

Extract  from  ScobelFa  Collection  of  the  Acts  and  Ordinances  of  the 
Repvhlican  Government  of  England.    Anno  1648,  page  147. 

''Chapter  112. 
"  The  Jurisdiction  of  the  Court  of  Admiralty  settled, 
§  100.  "  The  Lords  and  Commous  assembled  in  Parliament,  find- 
ing many  inconveniences  daily  to  arise,  in  relation  both  to  the  trade 

»  Cro.  Cor.  Lond.  296, 1057,  first  edit 
and  1671,  second  edit.,  and  subsequent 
editions;  Prynne,  100. 

^^  [In  the  Harleian  Miscellany,  vol.  8, 
pp.  371  to  382,  will  be  found  a  pamphlet 
printed  in  1690,  entitled  "  Reasons  for 
settling  Admiralty  Jurisdiction,  etc., 
etc.,"  attached  to  which  are  the  articles 
of  February  18,  1632,  and  an  order  of 
February  22,  1632,  to  the  courts  of 
common  law  to  discontinue  all  prohibi- 
tions which  come  within  the  scope  of 


the  articles,  and  a  petition  of  merchants 
for  their  re^stablishment.  In  this  pe- 
tition it  is  stated  as  the  result  of  that 
order  that  "  the  foreign  contracts  made 
beyond  the  sea,  and  the  matter  of  char- 
ter parties  for  voyages,  all  ship-build- 
ing, repairing,  victualling  of  ships,  mar- 
iners* wages,  and  other  matters  of  mere 
Admiralty,  did  from  thenceforth  pro- 
ceed in  their  due  course  in  the  said 
Court  of  Admiralty."] 
n  Hall's  Ad.  Intro,  xxiv. 
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of  this  Kingdom,  and  the  Commerce  with  foreign  parts,  through  the 
uncertainty  of  jurisdiction  in  the  trial  of  maritime  causes,  do  ordain 
and  be  it  ordained  by  the  authority  of  Parliament.  That  the  Court 
of  Admiralty  shall  have  cognizance  and  jurisdiction  against  the  ship 
or  vessel,  with  the  tackle,  apparel  and  furniture  thereof ;  in  all  causes 
which  concern  the  repairing,  victualing  and  furnishing  provisions  for 
the  setting  of  such  ships  or  vessels  to  sea  ;  and  in  all  cases  of  bot- 
tomry, and  likewise  in  contracts  made  beyond  the  seas,  concerning 
shipping,  or  navigation,  or  damages  happening  thereon,  or  arising 
at  sea  in  any  voyage ;  and  likewise  in  all  cases  of  charter  parties, 
or  contracts  for  freight,  bills  of  lading,  marinei-s'  wages,  or  damages 
in  goods  laden  on  board  ships,  or  other  damages  done  by  one  ship 
or  vessel  to  another,  or  by  anchors,  or  want  Ij'ing  of  buoys,  except 
always  that  the  said  Court  of  Admiralty  shall  not  hold  pleas,  or  ad- 
mit actions  upon  any  bills  of  exchange,  or  accounts  betwixt  mer- 
chant and  merchant,  or  their  factors. 

§  101.  "  And  be  it  ordained.  That,  in  all  and  every  the  matters 
aforesaid,  the  said  Admiralty  Court  shall  and  may  proceed  and  take 
recognizances  in  due  form,  and  hear,  examine,  and  finally  end,  de- 
cree, sentence  and  determine  the  same  according  to  the  laws  and 
customs  of  the  sea,  and  put  the  same  decrees  and  sentences  in  execu- 
tion, without  any  let,  trouble  or  impeachment  whatsoever,  any  law, 
statute  or  usage  to  the  contrary  heretofore  made  in  any  wise  not- 
withstanding; saving  always  and  reserving  to  all  and  eveiy  person 
and  persons,  that  shall  find  or  think  themselves  aggrieved  by  any  sen- 
tence definitive,  or  decree  having  the  force  of  a  definitive  sentence,  or 
importing  a  damage  not  to  be  repaired  by  the  definitive  sentence  given 
or  interposed  in  the  Court  of  Admiralty,  in  all  or  any  of  the  cases 
aforesaid,  their  right  of  appeal  in  such  form  as  hath  heretofore  been 
used  from  such  decrees  or  sentences  in  the  said  Court  of  Admiralty. 

§  102.  "  Provided  always,  and  be  it  further  ordained  by  the  au- 
thority aforesaid,  that  from  henceforth  there  shall  be  three  judges 
always  appointed  of  the  said  court,  to  be  nominated  from  time  to 
time  by  both  houses  of  Parliament,  or  such  as  they  shall  appoint ; 
and  that  every  of  the  judges  of  the  said  court  for  the  time  being, 
that  shall  be  present  at  the  giving  of  any  definite  sentence  in  the 
said  Court,  shall  at  the  same  time,  or  before  such  sentence  given 
openly  in  Court,  deliver  his  reasons  in  law  of  such  his  sentence,  or 
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of  his  opinion  conceniing  the  same ;  and  shall  also  openly  in  Court 
give  answers  and  solutions  (as  far  as  he  may),  to  such  laws,  customs 
or  other  matter  as  shall  have  been  brought  or  alleged  in  Court,  on 
that  part  against  whom  such  sentence  or  opinion  shall  be  given  or 
declared  respectively. 

"Provided  also,  That  this  Ordinance  shall  continue  for  three 
years,  and  no  longer. 

"Passed,  the  12th  April,  1648. 

"  Made  perpetual  by  Ordinances  of  2nd  April,  1641.  C.  3 — 1654. 
C.  21.  and  1645.  C.  10. 

"  Expired  at  the  Restoi-ation,  anno  1660.^^ 

§  103.  Godolphin  on  the  Jmisdietion. — Under  this  ordinance, 
the  admiralty  was  administered  till  the  Restoration  by  Dr.  Godol- 
phin, who  had  been  one  of  the  Judges  of  the  Admiralty  under 
Cromwell,  and  had  wiitten  his  View  of  the  Admiral  Jurisdiction. 
So  g^eat  was  his  reputation  for  integrity  and  knowledge,  that  at  the 
Restoration  he  was  made  King's  Advocate,  and  he  immediately  pub- 
lished his  work,  in  which  the  actual  jurisdiction  of  the  court  is  set 
forth  as  follows  : — ^ 

§  104.  *'  Within  the  cognizance  of  this  jurisdiction  are  all  affairs 
that  peculiarly  concern  the  Lord  High  Admiral,  or  any  of  his  offi- 
cers <piatenu9  such;  all  matters  immediately  relating  to  the  navies 
of  the  kingdome,  the  vessels  of  trade,  and  the  ownei-s  thereof,  as 
such ;  all  affairs  relating  to  mariners,  whether  ship-officers  or  com- 
mon mariners,  their  rights  and  privileges  respectively ;  their  office 
and  duty  ;  their  wages ;  their  offences,  whether  by  wilfulness,  casu- 
alty, ignorance,  negligence,  or  insufficiency,  with  their  punishments. 
Also  all  affairs  of  commanders  at  Sea,  and  their  under-officers,  with 
their  respective  duties,  privileges,  immunities,  offences,  and  punish- 
ments. 

§  105.  "  In  like  manner  all  matters  that  concern  owners  and 
proprietors  of  ships,  as  such ;  and  all  Masters,  Pilots,  Steersmen, 
Boatswains,  and  other  Ship-Officera ;  all  Ship-wrights,  Fishermen, 
Ferry-men  and  the  like ;  also  all  causes  of  seizures,  and  Captures 
made  at  Sea,  whether  jure  Belli  Puhlici^  or  jure  Belli  Privati^  by 

J*  Hairs  Ad.  Intro,  p.  xxviii. 
"  Godolph.  43-48. 
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way  of  Reprizals,  or  jure  nulla  by  way  of  Piracy ;  Also  all  Charter 
parties,  Cocquets,  Bills  of  Lading,  Sea-Conimissions,  Letters  of  safe 
Conduct,  Factories,  Invoyces,  Skippers  Rolls,  Inventories,  and  other 
Ship-papei-s ;  Also  all  causes  of  Freight,  Mariner's  wages.  Load- 
manage,  Port-charges,  Pilotage,  Anchorage  and  the  like. 

§  106.  "  Also  all  causes  of  Maritime  Contracts  indeed  or  09  it 
were  Contracts,  whether  upon,  or  beyond  the  Seas ;  all  causes  of 
raony  lent  to  Sea,  or  upon  the  Sea,  called  Fcenus  Nauticum  Pecunia 
trajectitia^  usura  maritima^  Bomarymony^  the  Gross  Adventure,  and 
the  like ;  all  causes  of  pawning,  hypothecating,  or  pledging  of  the 
ship  itself,  or  any  part  thereof,  or  her  Lading,  or  other  things  at 
Sea ;  all  causes  of  JactuSy  or  casting  goods  over  board ;  and  Contri- 
butions, either  for  Redemption  of  Ship  or  Lading,  in  case  of  seizure 
by  Enemies  or  Pyrats,  or  in  case  of  goods  damnified,  or  disburden- 
ing of  ships,  or  other  chances,  with  Average ;  also  all  caases  of  spoil 
and  depredations  at  Sea,  Robberies  and  Pyracies ;  also  all  causes  of 
Naval  Consort-ships,  whether  in  War  or  Peace ;  Ensurance,  Man- 
dates, Procurations,  Payments,  Acceptilations,  Discharges,  Loans  or 
Oppignorations,  Emptioiis,  Venditions,  Conventions,  taking  or  let- 
ting to  Freight,  Exchanges,  Partnership,  Factoridge,  Passage-money, 
and  whatever  is  of  Maritime  nature,  either  by  way  of  Navigation 
upon  the  Sea,  or  of  Negotiation  at  or  beyond  the  Sea  in  the  way  of 
Marine  Trade  and  Commerce ;  also  the  Nautical  Right  which  Mari- 
time persons  have  in  ships,  their  Apparel,  Tackle,  Furniture,  Lad- 
ing, and  all  things  pertaining  to  Navigation ;  also  all  causes  of 
Out-readers,  or  Out-riggers,  Furnishers,  Hirers,  Fraighters,  Ownei-s, 
Part-owners  of  ships,  as  such  ;  also  all  causes  of  Priviledged  shi]^>s, 
or  Vessels  in  his  Majesties  Service  or  his  Lettei-s  of  safe  Conduct; 
also  all  causes  of  shipwreck  at  Sea,  Flotson,  Jetson,  Lagon,  Waiffs, 
Deodands,  Treasure-Trove,  Fishes-Royal;  with  the  Lord  Admiral's 
shares,  and  the  Finders  respectively. 

§  107.  "  Also  all  causes  touching  Maritime  offences  or  misde- 
meanours, such  as  cutting  the  Buoy-Rope  or  Cable,  removal  of  an 
Anchor  whereby  any  Vessel  is  moored,  the  breaking  the  Lord  Ad- 
miral's Arrests,  made  either  upon  person,  ship,  or  goods ;  Breaking 
Arrests  on  ships  for  the  King's  Service,  being  punishable  with  Con- 
fiscation by  the  Ordinance  made  at  Orimsby  in  the  time  of  Rich,  I. 
Mariners  absenting  themselves  from  the  King's  Service  after  their 
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being  prest ;  Impleading  upon  a  Maritime  Contract,  or  in  a  Maritime 
Cause  elsewhere  than  in  the  Admiralty,  contrary  to  the  Ordinance 
made  at  Hastings  by  Sd,  I.  ^*  and  contrary  to  the  Laws  and  Cus- 
tomes  of  the  Admiralty  of  England ;  Forestalling  of  Corn,  Fish, 
&c.  on  ship-board,  regmting  and  exaction  of  water-officers ;  the 
appropriating  the  benefit  of  Salt-watera  to  private  use  exclusively 
to  othei-s  without  his  Majesties  Licence;  Kiddles,  Weara,  Blind 
stakes.  Water  mills,  and  the  like,  to  the  obstruction  of  Naviga- 
tion in  great  Rivers ;  False  weights  or  measures  on  ship-board ; 
Concealing  of  goods  found  about  the  dead  within  the  Admiral  Ju- 
risdiction, or  of  Flotsons,  Jetsons,  Lagons,  Waiffs,  Deodands,  Fishes 
Royals  or  other  things  wherein  the  Kings  Majesty  or  his  Lord  Ad- 
miral have  interest ;  Excessive  wages  claimed  by  Ship-wrights,  Mari- 
ners, &c.  Maintainei-s,  Abettors,  Receivei'S,  Concealer's  or  Comfortei-s 
of  Pyrats ;  Transporting  Prohibited  goods  without  Licence  ;  Drag- 
gers  of  Oystei-s  and  Muscles  at  unseasonable  times,  viz.  between 
May-day,  and  Holy-rood-day  ;  Destroyers  of  the  brood  or  young  Fry 
of  Fish ;  such  as  claim  Wreck  to  the  prejudice  of  the  King  or  Lord 
Admii-al;  such  as  unduly  claim  privileges  in  a  Port;  Disturbers  of 
the  Admiral  Officers  in  execution  of  the  Court-Decrees;  Water- 
Baylififs  and  Searchei-s,  not  doing  their  duty ;  Corruption  in  any  of 
the  Admiral-Court-Officeis ;  Importers  of  unwholesome  Victuals  to 
the  peoples  prejudice;  Fraighters  of  strangei-s  Vessels  contrary  to 
the  Law  ;  Transportei-s  of  prisoners,  or  other  prohibited  persons  not 
having  Lettei-s  of  safe  Conduct  from  the  King,  or  his  Lord  Admiml ; 
Casters  of  Ballasts  into  Ports  or  Harboui-s,  to  the  prejudice  thereof ; 
Unskilful  Pilots  whereby  ship  or  man  perish ;  Unlawful  Nets,  or 
other  prohibited  Engines  for  Fish ;  Disobeying  of  Embargos,  or  go- 
ing to  Sea  contrary  to  the  Prince  his  command,  or  against  the  Law ; 
Furnishing  the  ships  of  Enemies,  or  the  Enemy  with  ships ;  All 
prejudice  done  to  the  Banks  of  Navigable  Rivers,  or  to  Docks, 
Whai-flfs,  Keys,  or  anything  whereby  Shipping  may  be  endangered. 
Navigation  obstructed,  or  Trade  by  Sea  impeded ;  Also  embezilments 
of  ship-tackle  or  furniture  ;  all  substractions  of  Marinei-s  wages  ;  all 
defraudings  of  his  Majesties  Customes,  or  other  Duties  at  Sea ;  also 
all  prejudices  done  to,  or  by  passengers  a  shipboard ;  and  all  damages 
done  by  one  ship  or  Vessel  to  another ;  also  to  go  to  Sea  in  tempes- 
tuous weather,  to  sail  in  devious  places,  or  among  Enemies,  Pyrats, 

**-4nte,  §§55,66,57. 
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Rocks,  or  other  dangerous  places,  being  not  necessitated  thereto ;  all 
clandestine  attempts  by  making  privy  Cork-holes  in  the  Vessels,  or 
otherwise,  with  intent  to  destroy  or  endanger  the  ship ;  also  the 
shewing  of  false  Lights  by  Night  either  on  shore,  or  in  Fishing  Ves- 
sels, or  the  like,  on  purpose  to  intice  Sailers,  to  the  hazard  of  their 
Vessels;  all  wilful  or  purposed  entertaining  of  unskilful  Masters, 
Pilots  or  Mariners,  or  sailing  without  a  Pilot,  or  in  Leaky  and  in- 
sufficient Vessels ;  also  the  overburdening  the  ship  above  her  birth- 
mark, and  all  ill  stowage  of  goods  a  shipboard  ;  also  all  Importation 
of  Contrabanda  goods,  or  Exportation  of  goods  to  prohibited  Ports, 
or  the  places  not  designed ;  together  with  very  many  other  things 
relating  either  to  the  state  or  condition  of  persons  Maritime,  their 
rights,  their  duties,  or  their  defaults."  ^ 

§  108.  Submission  of  tlie  Admiralty — ^Its  Jurisdiction  now. — 

This  ordinance  ceased  to  be  in  force  at  the  Restoration,  and  the 
common  law  judges  again  prohibited  the  admiralty.  The  merchants 
petitioned  for  a  reobservance  of  the  rules  of  1632 ;  ^**  but  neither  their 
petitions,  nor  Judge  Godolphin's  arguments  and  learning,  were  re- 
garded ;  and  the  civilians,  tired  of  the  struggle,  appear  to  have  pre- 
ferred a  peace,  however  disadvantageous,  to  war,  however  justly  it 
might  be  carried  on.  The  violent  opinions,  first  expressed  by  Sir 
Edward  Coke,  and  afterwards  supported  by  others  with  more  sub- 
serviency than  reason,  could  not  be  resisted,  and  the  admiralty 
submitted.  It  is  well  remarked  by  Edwards  :  "  Although  so  much 
of  the  ancient  authority  of  the  Admiralty  Court  has  been  rendered 
nugatory  in  this  nineteenth  century,  that  court  may  look  back  with 
piide  and  observe  how  well  it  has  survived  the  conflict ; — ^how  the 
arguments  which  were  put  forth  with  force,  by  those  learned  civil- 
ians in  the  sixteenth  and  seventeenth  centuries  appear,  at  last,  to 
be  listened  to ;  for  now  the  rule  of  locality^  to  which  it  was  at- 
tempted to  confine  the  jurisdiction  of  the  admiralty,  has  almost  en- 
tirely given  way  to  the  more  rational  one  of  the  subject-matter  to  be 
adjudicated  upon."  The  wants  of  commerce,  in  this  commercial 
age,  have  become  too  imperious  to  be  disregarded;  and  even  in 
England,  in  the  stat.  3  and  4  Vic.  c.  65,  a  great  step  has  been  taken 
towards  restoring  to  the  High  Court  of  Admfralty  those  cases  of 

u  Godolph.  Ad.  JuHb.  43  to  48. 
»«  Ante,  §  99,  note. 
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admiralty  and  maritime  jurisdiction  of  which  the  common  law  courts 
had  deprived  them.^^ 

[And  since  the  passage  of  the  Admiralty  Court  Act  of  1861,  the 
7th  section  of  which  gives  the  admii-alty  jurisdiction  over  any  claim 
for  damage  done  by  any  ship,  the  jurisdiction  of  the  English  Ad- 
miralty is  in  some  respects  more  extended  than  that  of  our  own 
Admiralty  Courts.] 

§  109.  Commissions  of  the  Yice- Admirals. — The  commissions  to 
the  vice-admirals,  issued  from  the  Lord  High  Admiral,  and  to  the 
vice-admiralty  courts,  issued  from  the  High  Court  of  Admiralty, 
during  the  next  hundred  yeai*s,  while  they  furnish  evidence  of  the 
extent  of  the  jurisdiction  of  thQ  courts  to  which  they  were  issued, 
and  also  evidence  of  the  jurisdiction  of  the  High  Court  of  Admiralty 
from  which  they  issued,  show  that,  wherever  prohibitions  could  not 
reach  the  Admiralty,  there  its.  ancient  plenary  and  beneficial  juris- 
diction was  deputed  and  exercised,  originally  and  on  appeal,  with- 
out restraint.^® 


§  110.  Action  of  the  King's  Bench. — While  it  is  thus  clear  that 
the  ancient  jurisdiction  of  the  English  Admiralty  was  of  a  most  ex- 
tended and  beneficial  character,  embracing  all  maritime  causes  of 
action,  it  is  equally  true,  that  by  prohibitions  on  most  inconsistent 
and  extraordinary  grounds,  **  granted,"  as  Prynne  says,  "  on  sudden 
motions  without  solemn  argument,"  the  exercise  of  that  jurisdiction 
was  from  time  to  time  restrained  by  the  King's  Bench  within  very 
narrow  limits.  The  mode  and  character  of  the  opposition  to  that 
jurisdiction,  I  have  not  treated  in  detail.  The  curious  inquirer  will 
find  all  that  he  can  desire  on  this  subject  in  the  great  case  of  De- 
Liovio  V.  Boit,  2  Gallison,  398,  and  the  works  and  cases  there  quoted, 
and  referred  to  and  examined  by  Judge  Story,  with  an  affluence  of 
learning  and  a  wisdom  and  acuteness  of  criticism,  which,  in  that 
early  period  in  his  judicial  career,  promised  for  him  that  fame,  which, 
afterwards,  equalled  his  highest  hopes,  and  shed  a  permanent  lustre 
on  the  judicial  history  of  the  nation. 


»T  Hall  Ad.  Intro,  xi.;  2  Brown  Civ. 
and  Ad.  Law,  78;  The  Ckjean,  2  W.  Rob. 
868;  **  It  was  deemed  expedient  to  re- 
store the  ancient  jurisdiction  of  the 


Court  of  Admiralty." — Dr,  Lushingion, 
p.  371. 

^8  Vide    those    commissions;    post^ 
§§  118-160. 
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CHAPTER  VII. 

The  English'  Admiralty  at  the  Time  of  the  American 

Revolution. 

§  111.  Narrow  Jorlsdietion  of  the  English  Admiralty. — It  has 

been  remarked,  that  our  situation  as  British  colonies,  previous  to  the 
Revolution,  and  the  adoption  of  the  English  common  law,  as  inter- 
preted in  the  English  books,  did  much  to  influence  opinion  in  this 
country,  in  favor  of  the  narrow  English  rule  of  admii-alty  jurisdic- 
tion which  prevailed  at  that  time.  That  narrow  platform  of  juris- 
diction was  only  what  remained,  after  centuries  of  strife  between 
the  courts  of  common  law  and  the  Coui*t  of  Admiralty  had  resulted 
in  confining  the  admimlty  to  the  following  very  inconsiderable  class 
of  cases : — 

To  enforce  judgments  of  foreign  courts  of  admiralty,  where  the 
pereon  or  the  goods  are  within  the  reach  of  the  court ; 

Marinei-s'  wages,  where  the  contract  is  not  under  seal,  and  is  made 
in  the  usual  form ; 

Bottomry,  in  certain  cases  and  under  many  restrictions ; 

Salvage,  where  the  property  was  not  cast  on  shore  ; 

Oases  between  part  owners  disputing  about  the  employment  of 
the  ship ; 

Collisions  and  injuries  to  property  or  persons  on  the  high  seas ; 

Droits  of  the  admiralty.^ 

This  was  all  that  was  left  of  that  large  jurisdiction  which  it  had 
before  rightfully  exercised  for  centuries. 

It  is  not  easy  to  perceive  any  satisfactory  reason  whv  these  few 
causes  of  action  alone  (having  no  peculiar  odor  of  nationality), 
should  be  deemed  of  so  much  importance,  as  to  be  withdrawn  from 
the  judicial  power  of  the  states,  and  made  the  subject  of  a  constitu- 
tional grant  to  the  national  government.  Indeed  it  would  seem 
more  like  puerile  caprice,  than  that  ripe  wisdom  which  we  habitu- 
ally look  for  in  the  fathers  of  the  republic. 

1  Waring  r.  Clarke,  46  U.  S.  (5  Howard),  452-3;  3  Black.  Cora.  106. 
(58) 
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§  112.  Jealousy  of  Common  Law  Courts.— The  struggle  be- 
tween these  courts  originated  in  the  same  spirit  that  attempted  to 
break  down  the  whole  system  of  equity ;  and  none  can  deny  that 
the  courts  of  common  law  manifested  a  great  degree  of  jealousy  and 
hostility,  fostered  by  strong  prejudice,  and  a  very  imperfect  knowl- 
edge of  the  subject.  The  English  Admiralty  has  always  rightfully 
had  jurisdiction  over  all  maritime  contracts ;  and  the  decisions  of 
the  courts  of  common  law,  prohibiting  its  exercise,  are  neither  con- 
sistent in  themselves  nor  reconcilable  with  principle.  In  those  days, 
when  might  was  right,  in  courts  as  well  as  camps,  and  jealousy, 
prejudice,  and  arrogance,  to  say  nothing  of  the  love  of  gain,  influ- 
enced the  judicial  decisions  of  judges,  had  the  common  law  courts 
had  the  power  to  issue  writs  of  prohibition  to  the  Chancellor,  and 
had  that  high  oflicer  been  anything  less  than  the  highest  judicial 
functionary,  and  the  first  subject  in  the  realm,  the  Court  of  Chan- 
cery would  have  met  the  fate  of  the  Court  of  Admiralty,  and  would 
have  been  stripped  of  the  most  useful  portion  of  its  jurisdiction. ^ 

§  113.  Jurisdiction  of  Couri;  of  King's  Bencli.— The  Court  of 
King's  Bench  has  power  to  issue  prohibitions,  but  it  has  no  power 
to  extend  or  diminisii  the  jurisdiction  of  the  admiralty.  That  juris- 
diction is  conferred  by  the  king's  prerogative  and  royal  commission, 
or  by  statute,  or  immemorial  usage,  and  not  otherwise,  and  can  be 
limited  only  in  the  same  manner.  If  the  king's  commission,  or  the 
proper  exercise  of  the  royal  prerogative,  or  a  statute,  give  the  juris- 
diction, the  King's  Bench  cannot  deprive  the  court  of  its  jurisdic- 
tion, that  is  to  say,  of  its  right  to  take  cognizance  of  causes,  although 
by  an  improper  exercise  of  irresponsible  power,  it  can  prevent  the  ad- 
mu-alty  from  exercising  the  jurisdiction  which  properly  belongs  to 
it  The  right  of  the  admiralty  depends  upon  the  construction  of 
the  grant  of  jurisdiction  alone,  no  matter  how  often  or  for  what 
causes  prohibitions  may  have  been  issued.  The  Court  of  King's 
Bench  has  neither  legislative  nor  executive  powers  which  enable  it 
rightfully  to  dispense  with  the  law,  whether  that  law  be  founded  in 
parliamentary  or  prerogative  legislation. 

If  at  the  time  of  the  American  Revolution,  and  before  the  adop- 
tion of  the  Constitution  of  the  United  States,  the  King's  Bench  had 
determined  to  carry  out,  to  their  legitimate  extent,  the  rules  under 
which  the  admiralty  jurisdiction  had  been  so  much  restiicted,  then 
<  The  Jerusalem,  2  Gall.  348. 
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prohibitions  must  have  issued  in  all  cases  of  mariners'  wages,  con- 
tracts under  seal,  (bottomry  and  respondentia  bonds),  contracts 
signed  on  shore,  or  within  any  county,  including  every  port  in  the 
realm  ;  and  the  English  Court  of  Admiralty  would  have  been  de- 
nied its  entire  jurisdiction  ;  and,  even  were  such  the  case,  it  will 
hardly  be  contended,  that  the  English  Court  of  King's  Bench  would 
have  annihilated  all  cases  of  admiralty  and  maritime  jurisdiction 
throughout  the  world,  so  that  the  words  used  in  the  constitution 
would  have  no  force  or  signification  whatever.  That  court  surely 
has  not  now,  nor  could  it  have  then  had,  any  such  power  to  affect 
the  legislation  and  institutions  of  other  nations.  It  had  no  such 
power  in  the  days  of  Sir  Edward  Coke.  If  it  could  not  have  abol- 
ished all  cases  of  admiralty  and  maritime  jurisdiction,  how  could  it 
abolish  any  of  them  ?  ^ 

*Ante  §§  14,  28,  37;  The  Exchange  v.  McFaddon,  11  U.  S.  (7  Cranch),  136. 
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CHAPTER  VIII. 

The  ADMiBAiiTY  Jurisdiction  of  Scotland  and  Ireland. 

§  114.  Admiralty  Jortodietton  in  SeoUand. — The  admiralty  and 
maritime  jurisdiction  of  the  other  portions  of  the  Empire  of  Great 
Britain,  and  even  of  that  island,  by  no  means  harmonized  with  this 
narrow  jurisdiction  of  the  High  Court  of  Admiralty  of  the  king- 
dom of  England.  In  the  kingdom  of  Scotland,  and  in  the  Ameri- 
can Colonies,  the  admiralty  jurisdiction  was  of  the  most  extensive 


§  116.  The  Same. — "  It  is  true  that  in  Scotland,  before  the  crea- 
tion of  an  admiral  after  the  example  of  other  nations,  the  Deans  of 
the  Gild  were  ordinarily  judges  in  civil  debates  betwixt  mariner  and 
merchant,  as  the  Water-Bailey  betwixt  mariner  and  mariner,  like  as 
the  High  Justice  was  judge  in  their  criminals.  Which  actions,  all 
now  (a.  d.  1682)  falling  forth  betwixt  the  persons  aforesaid,  of  due, 
appertain  to  the  jurisdiction  of  the  Admiral,  and  therefore  his  Judge 
Depute  or  Commissar,  called  Judge  Admiral,  and  none  other,  should 
sit,  cognosce,  determine  and  minister  justice  in  the  aforesaid  causes. 
As  likewise  upon  all  complaints,  contmcts,  offences,  pleas,  charges, 
assecurations,  debts,  counts,  charter  parties,  covenants,  and  all  other 
writings  concerning  lading  and  unlading  of  ships,  fmughts  (freights), 
hires,  money  lent  upon  casualties  and  hazard  at  sea,  and  all  other 
businesses  whatsoever  amongst  seafarers,  done  on  sea,  this  side  sea, 
or  beyond  sea,  not  forgetting  the  cognition  of  writs  and  appeals  from 
other  judges,  and  the  causes  and  actions  of  reprisals  or  letters  of 
mark,"  and  aLso  a  most  extended  police  and  criminal  jurisdiction. ^ 

The  Scotch  Admiralty  Court  has  always  had  jurisdiction  also  in 
cases  arising  on  Bills  of  Exchange  and  other  mercantile  causes  nr)t 
maritime,  and  also  jurisdiction  to  arrest  a  debtor  about  to  depart  the 
country,  and  compel  him  to  give  security  to  pay  the  debt.* 


» De  Lovio  V.  Boit,  2  Gal.  Rep.  4^8, 475. 
'  The  CoUection  of  Sea  Laws :  a  Scotch 
tract,  in  MaJynes,  chap.  2,  47,  48. 


•Boyd's  Proceedings  of  the  Admi- 
ralty of  Scotland,  67,  69. 
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§  116.  The  Same. — The  High  Admiral  is  His  Majesty's  Justice 
General  upon  the  seas,  and  in  all  ports,  liarboi's,  creeks ;  and  upon 
the  navigable  rivers  below  the  first  bridges  and  within  the  flood 
mark,  he  hath  jurisdiction  in  all  maritime  and  seafaring  causes,  for- 
eign and  domestic,  whether  civil  or  criminal,  within  the  realm. 
The  jurisdiction  of  the  Court  of  Admiralty  is  both  civil  and  crimi- 
nal. In  civil  matters,  the  Judge  Admiral  is  judge  in  the  first  in- 
stance, in  all  maritime  causes,  as  in  questions  on  charter  parties, 
freights,  salvages,  wrecks,  bottomries,  policies  of  insurance,  and  all 
questions  relating  to  the  lading  and  unlading  of  ships,  or  any  act  to 
be  performed  within  the  bounds  of  his  jurisdiction.  He  has  juris- 
diction also  in  all  actions  for  recovery  of  goods,  or  their  value,  where 
the  goods  have  been  sent  by  sea  from  one  port  to  another.  In  crim- 
inal matters,  he  has  the  exclusive  cognizance  in  the  crimes  of  muti- 
ny and  piracy  on  shipboard.* 


§  117.  Admiralty  Jorisdietlon  in  Ireland. — There  has  also  been 
in  Ireland,  from  time  immemorial,  an  Instance  Court  of  Admiralty, 
and,  up  to  the  year  1782,  it  also  exercised  the  powers  of  a  prize 
court.  By  the  articles  of  Union,  and  by  the  act  of  1782,  its  juris- 
diction was  confined  to  causes  civil  and  maritime  ouly.^ 

I  have  not  thought  it  necessary  to  inquire  into  the  details  of  the 
actual  jurisdiction  of  the  Irish  Admiralty,  and  gfive  it  this  passing 
notice,  only  further  to  illustrate  the  remark  which  has  been  made 
before,  that,  in  the  different  portions  of  the  British  Empire,  admi- 
ralty jurisdiction  was  exercised  in  a  widely  different  extent,  and 
that  "  all  admiralty  and  maritime  cases  "  would  even  then  embrace 
more  than  the  small  class  permitted  to  the  English  Admiralty. 


*  Dunlap's  Prac.  34;  Boyd's  Proceed- 
ings, 4,  5,  6;  2  Brown  Civ.  A  Ad.  Law, 
30;  BelVs  Die.  of  the  Laws  of  Scotland, 
29  (words  "  Admiral"  and  "  Court  of 


Admiralty  ") ;  Erskine's  Laws  of  Scot- 
land, 32. 
*2  Brown  Civ.  &  Ad.  Law,  82. 
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CHAPTER  IX. 

The  Admibalty  and  Maritime  Jurisdiction  op  tb 

Colonies. 

§  118.  Courts  of  the  Colonies. — At  the  time  of  the 
Revolution,  in  addition  to  the  admiralty  and  maritime 
England  and  Scotland,  there  existed  the  Admiralty  C( 
British  Colonies. 

Under  the  Biitish  Constitution,  the  statutes  of  the  In 
liament  do  not  bind  the  colonies,  unless  they  are  expre 
while  the  king's  commission  runs  through  his  whole 
It  is  under  the  king's  commissions,  that  the  colonial  vie 
courts  were  created,  and  their  jurisdiction  remained  as 
originally  granted.  Those  commissions  were  issued  fro 
Court  of  Admii-alty,  and  thus  furnished,  at  their  respe 
evidence  not  only  of  the  jurisdiction  of  the  colonial  coui 
they  were  issued,  but  also  of  the  High  Court  of  Admiral 
from  which  they  emanated.  They  issued  from  time  to 
governors,  vice-admirals,  and  judges  of  vice-admiralty  i 
nies.     They  are  of  four  kinds  :  — 

Ist.  The  commission  to  the  governor  as  governor,  w 
from  the  oflBce  of  the  Secretary  of  State. 

2d.  The  commission  to  the  governor  as  vice-admiral,  \i 
from  the  High  Court  of  Admiralty. 

3d.  The  general  commission  to  the  governor,  and  all 
pal  officers  of  state,  under  the  act  for  the  more  effectual 
of  piracy,  which  issued  from  the  office  of  the  Secretary 

4th.  The  commission  to  the  judges  of  the  Vice-Adraii 
which  issued  from  the  High  Court  of  Admiralty .^ 

§  119.  Commission  of  tlie  Court  in  New  York. — Ma 

commissions  may  be  found  in  the  offices  of  the  secretarie 


»De  Lovio  r.  Boit,  2  Gall.  470;  War- 
ing V,  Clarke,  46  U.  S.  (5  How.)  461. 
sPoft,  §  124,  et  9eq. ;  The  Elizabeth, 


1  Hag.    Ad.   226;    The 
Sumn.  557. 
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the  different  states ;  but  as  they  are  not  easily  accessible,  I  shall  in- 
sert one  of  each  at  full  length,  although  some  portion  of  their  contents 
has  no  particular  relation  to  the  matter  of  the  admiralty  jurisdiction. 
They  are  inserted  without  regard  to  chronological  order,  because, 
from  the  imperfection  of  the  records  in  the  State  of  New  York,  they 
are  not  preserved  in  that  order.  The  commission  of  the  governor 
gave  him  power  to  create  courts  of  admiralty,  according  to  the  com- 
missions which  he  should  receive  from  the  High  Court  of  Admiralty 
at  home.^ 

§  120.  The  Same. — A  large  portion  of  the  commission  of  the  gov- 
ernor, as  the  political  head  of  the  colony,  has  no  further  relation  to 
this  question,  than  as  showing  how  completely  the  organization  and 
power  of  the  courts  was  kept  within  the  control  of  mere  preroga- 
tive regulation.  That  portion  of  it  will  not  be  inserted  here.  The 
clauses  giving  the  power  to  create  courts  are  inserted,  to  show  as 
well  that  the  common  law  and  admiralty  jurisdiction  were  created 
in  the  same  manner,  as  that  the  admii-alty  jurisdiction  was  granted 
in  very  general  terms 

§  121.  Commission  of  tlie  Governor. — "  William  the  Third,  by 
the  gi-ace  of  God,  of  England,  Scotland,  France,  and  Ireland,  King, 
defender  of  the  faith,  etc.  To  our  right  trusty  and  well  beloved 
Edward  Hide,  Esq.,  commonly  called  Lord  Cornbury,  greeting.  •  . 
And  we  do  by  these  presents,  give  and  grant  unto  you  full  power 
and  authority,  with  the  advice  and  consent  of  our  said  council,  to 
erect,  constitute  and  establish  such  and  so  many  courts  of  judica- 
ture and  public  justice,  within  our  said  province  and  the  territories 
under  your  government,  as  you  and  they  shall  think  fit  and  necessary 
for  the  hearing  and  determining  of  all  causes,  as  well  criminal  as 
civil,  according  to  law  and  equity,  and  for  awarding  of  execution 
thereupon,  with  all  reasonable  and  necessary  powers,  authorities, 
fees  and  privileges  belonging  unto  them,  as  also  to  appoint  and  com- 
missionate  fit  persons,  in  the  several  parts  of  your  government,  to 
administer  the  oaths  appointed  by  act  of  parliament,  to  be  taken  in- 
stead of  the  oaths  of  allegiance  and  supremacy  and  the  test,  unto 
such  as  shall  be  obliged  to  take  the  same,  and  likewise  to  require 
them  to  subscribe  the  foremen tioned  association.  And  we  do  here- 
by authorize  and  empower  you  to  constitute  and  appoint  judges  and 
8  Waring  c.  Clarke,  46  U.  S.  (5  How.)  454. 
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justices  of  the  peace  and  other  necessary  ofBcera  and  ministers  in 
our  said  province,  for  the  better  administration  of  justice  and  put- 
ting the  laws  in  execution,  and  to  administer  or  cause  to  be  ad- 
ministered  such  oath  or  oaths  as  are  usually  given  for  the  due 
execution  and  performance  of  offices  and  places,  and  for  the  clear- 
ing of  truth  in  judicial  causes.''  ... 

§  122.  The  Same. — "  And  we  do  hereby  give  and  grant  unto  you, 
the  said  Lord  Cornbury,  full  power  and  authority  to  erect  one  or 
more  Court,  or  Courts  Admiral  within  our  said  province  and  terri- 
tories for  the  hearing  and  determining  of  all  marine  and  other  causes 
and  matters,  proper  therein  to  be  heard,  with  all  reasonable  and  nec- 
essary powers  and  authorities,  fees  and  privileges,  as  also  to  exer- 
cise all  powera  belonging  to  the  place  and  office  of  vice-admiral,  of 
and  in  all  the  seas  and  coasts  within  your  government,  according  to 
such  commission,  authorities  and  instinictions  as  you  shall  receive 
from  oureelf,  under  the  seal  of  our  admiralty,  or  from  our  High 
Admiral,  or  commissioners  for  executing  the  office  of  High  Admiral 
of  our  foreign  plantations  for  the  time  being." 

§  123.  Commission  of  Yiee-Admiral. — The  commission  to  the 
governor  as  vice-admiral  was  very  full,  granting,  in  language  so 
clear  that  it  cannot  be  misunderstood,  an  admiralty  jurisdiction  as 
wide  and  beneficial  as  the  most  zealous  supportei-s  of  the  English 
Admii-alty  ever  claimed  for  it. 

The  commission  to  Lord  Cornbury  as  vice-admiral  was  as  follows. 
The  original  commission  is  in  Latin,  and  I  have  availed  myself  of 
the  English  translation  of  similar  commissions  given  by  Stokes  and 
Du  Ponceau.* 

§124.  The  Same. — "Letters  patent  granted  to  the  very  noble 
and  honorable,  Edward,  Lord  Cornbury,  Governor  of  the  provinces 
and  colonies  of  New  York,  Connecticut,  and  East  and  West  New 
Jersey,  in  America,  and  of  the  same  Commander  in  Chief,  for  the 
time  being,  for  the  office  of  Vice-Admiral  in  the  said  provinces  and 
colonies  of  New  York,  Connecticut,  and  East  and  West  New  Jersey. 

"  William  the  Third,  by  the  giace  of  God,  of  England,  Scotland, 
France  and  Ii-eland,  King,  and  Defender  of  the  faith,  to  our  well 

^Dnnlap's  Ad.  Prac.  85;  Stokes'  View  of  the  Colonies,  166;  Du  Pon.  on  Juris. 
16S. 
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beloved,  and  liege  Edward,  Lord  Cornbury,  our  Governor  of  our 
provinces  and  colonies  of  New  York,  Connecticut,  and  East  and 
West  New  Jersey,  in  America,  and  Commander  in  Chief  of  said 
provinces  and  colonies  for  the  time  being,  greeting :      ^ 

§  125.  "  We  confiding  very  much  in  your  fidelity,  care,  and  cir- 
cumspection in  this  behalf,  do,  by  these  presents,  which  are  to  con- 
tinue during  our  pleasure  only,  constitute  and  depute  you  the  said 
A.  B.  Esq.,  our  Captain  General  and  Governor  in  Chief  aforesaid, 
our  Vice-Admiral,  commissary,  and  deputy  in  the  office  of  Vice- 
Admiralty,  in  our  provinces  and  colonies,  aforesaid,  and  the  terri- 
tories depending  thereon  in  America,  and  in  the  maritime  parts  of 
the  same  and  thereto  adjoining  whatsoever;  with  power  of  taking 
and  receiving  all  and  every  the  fees,  profits,  advantages,  emoluments, 
commodities,  and  appurtenances  whatsoever  due,  and  belonging  to 
the  said  office  of  Vice-Admiral,  commissary,  and  deputy  in  our  prov- 
inces and  colonies,  and  the  territories  depending  thereon,  and  mar- 
itime parts  of  the  same  and  adjoining  to  them  whatsoever,  according 
to  the  ordinances  and  statutes  of  our  High  Court  of  Admiralty  in 
England. 

§  126.  "And  we  do  hereby  remit  and  grant  unto  you,  the  afore- 
said A.  B.,  our  power  and  authority  in  and  throughout  our  provinces 
and  colonies,  aforementioned,  and  the  territories  depending  thereon, 
and  maritime  parts  whatsoever  of  the  same  and  thereto  adjacent, 
and  also  throughout  all  and  every  the  sea  shore,  public  streams, 
poits,  fresh  water  rivers,  creeks,  and  arms,  as  well  of  the  sea,  as  of 
the  rivers  and  coasts  whatsoever  of  our  said  provinces  and  colonies, 
and  the  territories  depending  thereon,  and  maritime  parts  whatso- 
ever of  the  same  and  thereto  adiacent,  as  well  within  liberties  and 
fmnchises,  as  without. 

"To  take  cognizance  of,  and  proceed  in,  all  civil  and  maritime 
causes,  and  in  complaints,  contracts,  offences,  or  suspected  offences, 
crimes,  pleas,  debts,  exchanges,  accounts,  charter  parties,  agreements, 
suits,  trespasses,  injuries,  extortions,  and  demands,  and  business  civil 
and  maritime  whatsoever,  commenced  or  to  be  commenced  between 
merchants,  or  between  owners  and  proprietors  of  ships  and  other 
vessels,  and  merchants  or  others  whomsoever,  with  such  owners  and 
proprietors  of  ships  and  all  other  vessels  whatsoever,  employed  or 
used  within  the  maritime  jurisdiction  of  our  vice-admiralty  of  our 
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said  provinces  and  colonies,  and  the  territories  depending  thereon, 
or  between  any  other  persons  whomsoever,  had,  made,  begun,  or 
contracted  for  any  matter,  thing,  cause,  or  business  whatsoever, 
done  or  to  be  done  within  our  maritime  jurisdiction  aforesaid,  to- 
gether with  all  and  singular  their  incidents,  emergencies,  dependen- 
cies, annexed  or  connexed  causes  whatsoever  or  howsoever,  and  such 
causes,  complaints,  contracts,  and  other  the  premises  above  said,  or 
any  of  them,  which  may  happen  to  arise,  be  contracted,  had  or  done, 
to  hear  and  determine  according  to  the  rights,  statutes,  laws,  ordi- 
nances, and  customs  anciently  observed. 

§  127.  "And  moreover,  in  all  and  singular  complaints,  contracts, 
agreements,  causes,  and  businesses  civil  and  maritime,  to  be  per- 
formed beyond  the  sea,  or  contracted  there,  howsoever  arising  or 
happening :  and  also  in  all  and  singular  other  causes  and  matters, 
which  in  any  manner  whatsoever  touch  or  any  way  concern,  or  an- 
ciently have  and  do,  or  ought  to  belong  unto  the  maritime  jurisdic- 
tion of  our  aforesaid  Vice-Admiralty  in  our  said  provinces  and  colo- 
nies, and  the  territories  depending  thereon,  and  maritime  parts 
thereof,  and  to  the  adjoining  whatsoever;  and  generally,  in  all  and 
singular  all  other  causes,  suits,  crimes,  offences,  excesses,  injuiies, 
complaints,  misdemeanoi-s,  or  suspected  misdemeanors,  trespasses, 
regi-ating,  forestalling,  and  maritime  businesses  whatsoever,  through- 
out the  places  aforesaid,  within  the  maritime  jurisdiction  of  our 
Vice-Admiralty  of  our  provinces  and  colonies  aforesaid,  and  the 
territories  depending  thereon  by  sea  or  water,  on  the  banks  or 
shores  of  the  same  howsoever  done,  committed,  perpetrated,  or 
happening. 

§  128.  "  And  also  to  inquire  by  the  oaths  of  honest  and  lawful 
men  of  our  said  provinces  and  colonies,  and  the  territories  depend- 
ing thereon,  and  maritime  parts  of  the  same  and  adjoining  to  them 
whatsoever,  dwelling  both  within  liberties  and  fmnchises  and  with- 
out, as  well  of  all  and  singular  such  matters  and  things,  which  of 
right,  and  by  the  statutes,  laws,  ordinances,  and  the  customs  anciently 
observed  were  wont  and  ought  to  be  inquired  after,  as  of  wreck  of 
the  sea,  and  of  all  and  singular  the  goods  and  chattels  of  whatsoever 
ti'aitoi's,  pirates,  manslayers,  and  felons,  howsoever  offending  within 
the  mai-itime  jurisdiction  of  our  Vice- Admiralty  of  our  provinces 
and  colonies,  aforementioned,  and  the  territories  depending  thereon, 
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and  of  the  goods,  chattels,  and  debts  of  all  and  singular  their  inain- 
tainers,  accessories,  councillors,  abettors,  or  assistants  whomsoever. 

"  And  also  of  the  goods,  debts,  and  chattels  of  whatsoever  pei-son 
or  persons,  felons  of  themselves,  by  what  means,  or  howsoever  com- 
ing to  their  death  within  our  aforesaid  maritime  jurisdiction,  where- 
soever any  such  goods,  debts,  and  chattels,  or  any  part  thereof,  by 
sea,  water,  or  land  in  our  said  provinces  and  colonies,  and  the  terri- 
tories depending  thereon,  and  maritime  parts  of  the  same  and  thereto 
adjacent  whatsoever,  as  well  within  liberties  and  franchises,  as  with- 
out, have  been  or  shall  be  found  forfeited,  or  to  be  forfeited,  or  in 
being. 

§  129.  "  And  moreover,  as  well  of  the  goods,  debts,  and  chattels, 
of  whatsoever  other  tmitors,  felons,  and  manslayers  wheresoever  of- 
fending, and  of  the  goods,  debts,  and  chattels  of  their  maintainers, 
accessories,  counsellors,  abettors,  or  assistants,  as  of  the  goods,  debts, 
or  chattels  of  all  fugitives,  persons  convicted,  attainted,  condemned, 
outlawed,  or  howsoever  put,  or  to  be  put  in  exigent  for  treason, 
felony,  manslaughter,  or  murder,  or  any  other  offence  or  crime  what- 
soever ;  and  also  concerning  goods  waived,  flotson,  jetson,  lagon, 
shares  and  treasure  found,  or  to  be  found ;  deodands,  and  of  the 
goods  of  all  othei-s  whatsoever  taken,  or  to  be  taken,  as  derelict,  or 
by  chance  found,  or  howsoever  due,  or  to  be  due ;  and  of  all  other 
casualties,  as  well  in,  upon,  or  by  the  sea  and  shores,  creeks  or  coasts 
of  the  sea,  or  maritime  parts,  as  in,  upon,  or  by  all  fresh  waters,  poi-ts, 
public  streams,  rivers,  or  creeks,  or  places  overflown  whatsoever,  with- 
in the  ebbing  and  flowing  of  the  sea  or  high  water,  or  upon  the  shores 
and  banks  of  any  of  the  same  within  our  maritime  jurisdiction  afore- 
said, howsoever,  whensoever,  or  by  what  means  soever  arising,  hap- 
pening, ^r  proceeding,  or  wheresoever  such  goods,  debts,  and  chattels, 
or  other  the  premises,  or  any  parcel  thereof  may,  or  shall  happen  to 
be  met  with,  or  found  within  our  maritime  jurisdiction  aforesaid. 

"  And  also  concerning  anchorage,  lastage,  and  ballast  of  ships, 
atnd  of  fishes  royal,  namely  sturgeons,  whales,  porpoises,  dolphins, 
kiggs,  and  grampuses,  and  general  of  all  other  fishes  whatsoever, 
which  are  of  a  great  or  very  large  bulk  or  fatness,  anciently  by 
right  or  custom,  or  any  way  appertaining  or  belonging  to  us. 

§  130.  "  And  to  ask,  require,  levy,  take,  collect,  receive,  and  ob- 
tain for  the  use  of  us,  and  to  the  office  of  our  High  Admiral  of  Great 
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Britain  aforesaid  for  the  time  being,  to  keep  and  preserve  the  said 
wreck  of  the  sea,  and  the  goods,  debts,  and  chattels  of  all  and  singu- 
lar other  the  premises. 

"  Together  with  all,  and  all  manner  of  fines,  mulcts,  issues,  for- 
feitures, amerciaments,  ransoms,  and  recognizances,  whatsoever,  for- 
feited, or  to  be  foi-feited,  and  pecuniary  punishment  for  trespasses, 
crimes,  injuries,  extortions,  contempts,  and  other  misdemeanors 
whatsoever,  howsoever  imposed  or  inflicted,  or  to  be  imposed  or  in- 
flicted for  any  matter,  cause,  or  thing  whatsoever  in  our  said  prov- 
inces and  colonies,  and  the  territories  depending  thereon,  and  mari- 
time parts  of  the  same  and  thereto  adjoining,  in  any  Court  of  our 
Admiralty  there  held  or  to  be  held,  presented  or  to  be  presented, 
assessed,  brought,  forfeited,  or  adjudged ;  and  also  all  amerciaments, 
issues,  fines,  perquisites,  mulcts,  and  pecuniary  punishments  what- 
soever, and  forfeitures  of  all  manner  of  recognizances,  before  you 
or  your  lieutenant,  deputy  or  deputies  in  our  said  provinces  and 
colonies,  and  the  territories  depending  thereon,  and  maritime  parts 
of  the  same  and  thereto  adjacent  whatsoever,  happening  or  imposed, 
or  to  be  imposed  or  inflicted,  or  by  any  means  assessed,  presented, 
forfeited,  or  adjudged,  or  howsoever  by  reason  of  the  premises,  due 
or  to  be  due  in  that  behalf  to  us,  or  to  our  heirs  and  successoi-s. 

§131.  "And  further  to  take  all  manner  of  recognizances,  cau- 
tions, obligations,  and  stipulations,  as  well  to  our  use  as  at  the 
instance  of  any  parties,  for  agreements  or  debts,  or  other  causes 
whatsoever,  and  to  put  the  same  into  execution,  and  to  cause  and 
command  them  to  be  executed ;  and  also  to  arrest,  and  cause  and 
command  to  be  arrested,  according  to  the  civil  and  maritime  laws, 
and  ancient  customs  of  our  said  court,  all  ships,  pei'sons,  tilings, 
goods,  wares  and  merchandizes,  for  the  premises  and  every  of  them, 
and  for  other  causes  whatsoever  concerning  the  same,  wheresoever 
they  shall  be  met  with,  or  found  throughout  our  said  provinces  arid 
colonies,  and  the  territories  depending  thereon,  and  maritime  parts 
thereof  and  thereto  adjoining,  as  well  within  liberties  and  franchises, 
as  without;  and  likewise  for  all  other  agreements,  causes  or  debts, 
howsoever  contracted  or  arising,  so  that  the  goods  or  persons  may  be 
found  within  our  jurisdiction  aforesaid. 

§  132.  "  And  to  hear,  examine,  discuss,  and  finally  determine  the 
same,  with  their  emergencies,  dependencies,  incidents,  annexed  and 
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connexed  causes  and  businesses  whatsoever  ;  together  with  all  other 
causes,  civil  and  maritime,  and  complaints,  contracts,  and  all  and 
every  the  respective  premises  whatsoever  above  expressed,  accord- 
ing to  the  laws  and  customs  aforesaid,  and  by  all  other  lawful  usage, 
means  and  methods,  according  to  the  best  of  your  skill  and  knowl- 
edge. 

"  And  to  compel  all  manner  of  persons  in  that  behalf,  as  the  case 
shall  require,  to  appear  and  to  answer,  with  power  of  using  any  tem- 
poral correction,  and  of  inflicting  any  other  penalty  or  mulct,  ac- 
cording to  the  laws  and  customs  aforesaid. 

"And  to  do  and  administer  justice,  according  to  the  right  order, 
the  cause  of  law,  summarily  and  plainly,  looking  only  into  the  truth 
of  the  facts. 

§  133.  "  And  to  fine,  correct,  punish,  chastise,  reform,  and  to  im- 
prison, and  cause  and  command  to  be  imprisoned  in  any  jaols,  being 
within  our  provinces  and  colonies,  aforesaid,  and  the  territories  de- 
pending thereon,  the  parties  guilty,  and  the  contemners  of  the  law 
and  jurisdiction  of  our  Admiralty  aforesaid,  and  violatoi-s,  usurpers, 
delinquents  and  contumacious  absentei's,  masters  of  ships,  mariners, 
rowers,  fishermen,  shipwrights,  and  other  workmen  and  artificers 
whatsoever  exercising  any  kind  of  maritime  affairs,  according  to 
the  rights,  statutes,  laws  and  ordinances,  and  customs  anciently  ob- 
served ;  and  to  deliver  and  absolutely  discharge,  and  cause  and  com- 
kiand  to  be  discharged,  whatsoever  persons  imprisoned  in  such  cases, 
*vho  are  to  be  delivered. 

§  134.  "  And  to  preserve,  or  cause  to  be  preserved,  the  public 
streams,  ports,  rivers,  fresh  waters  and  creeks  whatsoever  within 
our  maritime  jurisdiction  aforesaid,  in  what  place  soever  they  be  in 
our  provinces  and  colonies  aforesaid,  and  the  territories  depending 
thereon,  and  maritime  parts  of  the  same  and  thereto  adjacent  what- 
8<»ever,  as  well  for  the  preservation  of  our  navy  royal,  and  of  the 
fleets  and  vessels  of  our  kingdom  and  dominions  aforesaid,  as  of 
whatsoever  fishes  increasing  in  the  rivers  and  places  aforesaid. 

"  And  also  to  keep,  and  cause  to  be  executed  and  kept,  in  our 
said  provinces  and  colonies,  and  the  territories  depending  thereon, 
and  maritime  parts  thereof  and  thereto  adjacent  whatsoever,  the 
rights,  statutes,  laws,  ordinances  and  customs  anciently  observed. 

"  And  to  do,  exercise,  expedite,  and  execute  all  and  singular  other 
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things  in  the  premises,  and  every  of  them,  as  they  by  ri 
cording  to  the  laws  and  statutes,  ordinances  and  custon 
should  be  done. 

§  135.  "  And  moreover  to  reform  nets  too  close,  anc 
lawful  engines  or  instruments  wheresoever,  for  the  catchi 
whatsoever,  by  sea  or  public  streams,  ports,  rivers,  fresl 
creeks  whatsoever,  throughout  our  provinces  and  colonic 
and  the  territories  depending  thereon,  and  maritime  j 
same  and  thereto  adjacent,  used  or  exercised,  within  oi 
jurisdiction  aforesaid  wheresoever. 

"  And  to  punish  and  correct  the  exercisers  and  occupi 
according  to  the  statutes,  laws,  ordinances  and  customs 

§  136.  "  And  to  pronounce,  promulge  and  interpose 
of  sentences  and  decrees,  and  to  put  the  same  in  execi 
cognizance  and  jurisdiction  of  whatsoever  other  cause 
maritime,  which  relate  to  the  sea,  or  which  any  manner 
spect  or  concern  the  sea,  or  passage  over  the  same,  or  na 
time  voyages,  or  our  ssiid  maritime  jurisdiction,  or  th 
limits  of  our  said  Admiralty  and  cognizance  aforementio 
other  things  done,  or  to  be  done. 

"  With  power  also  to  proceed  in  the  same,  according 
utes,  laws,  ordinances  and  customs  aforesaid,  anciently  v 
of  mere  office  mixed  or  promoted,  as  at  the  instance  of 
as  the  case  shall  require  and  seem  convenient. 

§  137.  "  And  likewise  with  cognizance  and  decision 
the  sea,  and  of  the  death,  drowning,  and  view  of  dead  1 
persons  howsoever  killed  or  drowned,  or  murdered,  or 
happen  to  be  killed,  drowned,  or  murdered,  or  by  any  c 
come  to  their  death,  in  the  sea,  or  public  streams,  ports,  f 
or  ci-eeks  whatsoever,  within  the  flowing  of  the  sea  and 
mark,  throughout  our  aforesaid  provinces  and  colonies,  i 
ritories  depending  thereon,  and  maritime  parts  of  the 
thereto  adjacent,  or  elsewhere  within  our  maritime  jurisd 
said. 

"  Together  with  the  cognizance  of  Mayhem  in  the  afor( 
within  our  maritime  jurisdiction  aforesaid,  and  flowin| 
and  water  there  happening ;  with  power  also  of  punishij 


Digitized  by 


Google 


72  THE  AMERICAN   ADMIRALTY. 

quents  in  that  kind,  according  to  the  exigencies  of  the  law  and  cus- 
toms aforesaid. 

"  And  to  do,  exercise,  expedite,  and  execute  all  and  singular  other 
things,  which  in  and  about  the  premises  only  shall  be  necessary  or 
thought  meet,  according  to  the  rights,  statutes,  laws,  ordinances  and 
customs  aforesaid. 

§  138.  "  With  power  of  deputing  and  surrogating  in  your  place 
for  the  premises,  one  or  more  deputy,  or  deputies,  as  often  as  you 
shall  think  fit;  and  also  with  power  from  time  to  time  of  nahiing, 
appointing,  ordaining,  assigning,  making,  and  constituting  whatso- 
ever other  necessary,  fit,  and  convenient  officers  and  ministers  under 
you,  for  the  said  office,  and  execution  thereof,  in  our  said  provinces 
and  colonies,  and  the  territories  depending  thereon,  and  maritime 
parts  of  the  same,  and  thereto  adjacent  whatsoever. 

§  139.  "Saving  always  the  right  of  our  High  Court  of  Admiralty 
of  England,  and  also  of  the  Judge  and  Register  of  the  said  Court, 
from  whom  or  either  of  them  it  is  not  our  intention  in  any  thing  to 
derogate  by  these  presents ;  and  saving  to  every  one  who  shall  be 
wronged,  or  grieved,  by  any  definitive  sentence  or  interlocutory  de- 
cree, which  shall  be  given  in  the  Vice- Admiralty  Court  of  our  prov- 
inces and  colonies  aforesaid,  and  the  territories  depending  thereon, 
the  right  of  appealing  to  our  aforesaid  High  Court  of  Admiralty  of 
England. 

§  140.  "  Provided  nevertheless,  and  under  this  express  condition, 
that  if  you,  the  aforesaid  A.  B.  our  Captain  General  and  Governor 
in  Chief,  shall  not  yearly,  to  wit,  at  the  end  of  every  year,  between 
the  feast  of  Saint  Michael  the  Archangel  and  All  Saints  duly  cer- 
tify, and  cause  to  be  effectually  certified  (if  you  shall  be  thereunto 
required),  to  us,  and  our  Lieutenant  Official,  Principals,  and 
Commissary-General  and  Special,  and  Judge  and  President  of  the 
High  Court  of  our  Admiralty  of  England,  aforesaid,  all  that  which 
from  time  to  time,  by  virtue  of  these  presents,  you  shall  do  and  exe- 
cute, collect,  or  receive  in  the  premises,  or  any  of  them,  together 
with  your  full  and  faithful  account  thereupon,  to  be  made  in  an  au- 
thentic form,  and  sealed  with  the  Seal  of  our  Ofifice,  remaining  in 
your  custody,  that  from  thence,  and  after  default  therein,  these  our 


Digitized  by 


Google 


THE  COLONIAL  ADMIRALTY  JURISDIC 

Letters  Patent  of  the  Office  of  Vice-Admiralty  afc 
granted,  shall  be  null  and  void,  and  of  no  force  or  t 

§  141.  "  Further  we  do,  in  our  name,  command 
our  Governoi-s,  Justices,  Mayors,  Sheiiffs,  Captains 
liffs,  Keepers  of  all  our  Gaols  and  Prisons,  Constab 
our  Officers  and  faithful  liege  subjects  whatsoev^ 
them,  as  well  within  liberties  and  franchises,  as  witl 
about  the  execution  of  the  premises,  and  every  of  tV 
ing,  favouring,  assisting,  submissive,  and  yield  o 
things  as  is  fitting  to  you,  the  aforesaid  A.  B.  our 
and  Governor  in  Chief  of  our  provinces  and  colonic 
to  your  Deputy  whomsoever,  and  to  all  other  Ofl 
pointed,  and  to  be  appointed,  of  our  said  Vice-Adn 
and  the  territories  depending  thereon,  and  mariti 
same,  and  thereto  adjoining,  under  pain  of  the  la 
which  will  fall  thereon. 

"  Given  at  London,  in  the  High  Court  of  our  Ad 
land  aforesaid,  under  the  Great  Seal  thereof 
October,  1701." 

§  142.  Govt.  Bellamont's  Commission.— There 

commission,  or  letters  patent  to  the  governor  and  j 
under  the  act  of  11th  and  12th  Wm.  IIL,  for  th< 
suppression  of  piracy.^  This  authorized  the  creatic 
whenever  occasion  might  require,  of  adniii-alty  cour 
piracies,  felonies,  and  robberies  committed  on  the  a 
harbor,  river,  creek  or  place,  where  the  admiral  hai 
ity,  and  jurisdiction,  according  to  the  civil  law  ai 
the  admiralty.  The  commission  to  Governor  B 
follows : 

General  Admiralty  Oommianon. 

§143.  '^William  the  Third,  by  the  grace  of  ( 
Scotland,  France,  and  Ireland,  King,  Defender  o 
To  our  Right  ti-usty  and  right  well  beloved  cousi 
of  Bellamont,  our  Capt.  Genl.  and  Govr.  in  Chief 
of  New  York,  and  territories  depending  thereon, 
to  the  Governor  or  Commander  in  Chief  of  the 

6  6  Evans'  Stat  126;  Stokes'  Colonies,  281-2 
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New  York  for  the  time  being:  To  our  Trusty  and  well  beloved 
John  Nanfan,  Esquire,  our  Lieut.  Govr.  of  the  said  province  of  New 
Yorke,  and  to  our  Lieut.  Govr.  of  the  said  province  for  the  time 
being:  To  our  Trusty  and  well  beloved,  the  Govr.  of  our  CoUony 
of  Connecticut  foi  the  time  being :  To  our  Vice  Admii-all  or  Vice 
Admiralls  of  our  Province  of  New  Yorke,  East  and  West  New  Jer- 
sey, and  Connecticut,  now  and  for  the  time  being:  To  our  Trusty 
and  well  beloved  Steplien  Cortland,  Wm.  Smith,  Peter  Schuyler, 
John  Young,  James  Graham,  Abraham  De  Peyster,  Robt.  Living- 
ston, Samuel  Staats,  Jolin  Carbell,  and  Robert  Waltei-s,  Esqs.,  mem- 
bers of  our  council  in  the  said  province  of  New  Yorke,  during  their 
continuance  in  our  said  council,  and  to  the  membei*s  of  our  council 
in  tlie  said  Lsland  for  the  time  being :  To  our  Chief  Justice  of  our 
province  of  New  York,  now  and  for  the  time  being:  To  our  Judge 
or  Judges  of  the  Vice  Admiralty  in  the  said  province  New  Yorke, 
East  and  West  New  Jei-sey  and  Connecticut,  now  and  for  the  time 
being :  To  our  trusty  and  well  beloved,  the  Captains  and  Com- 
manders of  our  ships  of  Warr  within  the  Admiralty  Jurisdiction  of 
the  said  provinces  of  New  York,  East  and  West  New  Jei-sey,  and 
Connecticut,  now  and  for  the  time  being :  To  our  Trusty  and  well 
beloved,  our  Secretary  of  the  said  province  of  New  York,  now  and 
for  the  time  being:  To  our  Trusty  and  well  beloved  Thomas  Wea- 
ver, Esquire,  Receiver  of  our  Revenue  of  our  said  province  of 
New  Yoike,  and  to  the  receiver  of  our  revenue  in  the  said  province 
for  the  time  being  :  To  our  Trusty  and  well  beloved  Patrick  Mayne 
and  Edward  Randolph,  Esqrs.,  Surveyors  Genl.  of  our  Customs  in 
America  and  to  the  Surveyors  General  of  our  customs  in  America 
for  the  time  being:  To  our  trusty  and  well  beloved,  the  Collectors 
of  our  plantation  duties  in  the  said  provinces  of  New  York,  East 
and  West  New  Jei-sey,  and  Connecticut,  appointed  in  pursuance  of 
an  act  made  in  the  Twenty-fifth  year  of  the  reign  of  our  Royal  Un- 
cle, King  Charles  the  Second,  for  the  better  securing  the  plantation 
trade,  now  and  for  the  time  being :  and  to  our  trusty  alid  well  be- 
loved George  Larbin,  Esquire,  Greeting : 

§  144.  "  Whereas,  by  an  act  passed  last  session  of  parliament, 
entitled  an  act  for  the  more  effectual  suppressing  of  piracy,  it  is, 
amongst  other  things,  enacted,  that  all  piracies,  fellonies  and  rob- 
eries,  committed  in  or  upon  the  sea,  or  in  any  haven,  river,  creek,  or 
place  where  the  Admiral  or  Admiralls  have  power,  authority  or  ju- 
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risdiction,  may  be  examined,  enquired  of,  tryed,  hear 
mined  and  adjudged,  according  to  the  directions  of  tl 
any  place  at  sea,  or  upon  the  land,  in  any  of  our  Islandi 
Colonies,  Dominions,  forts  or  fnctones,  to  be  appoii 
purpose  by  our  Commission  or  Commissions,  under  t 
of  England,  or  the  Seal  of  the  Admiralty  of  Englan 
all  or  any  of  the  Admirals,  Vice  Admirals,  Rear  Adn 
of  Vice  Admii-als,  or  Commanders  of  any  of  our  SI 
and  also  to  all  or  any  such  peraon  or  persons,  officer  < 
name,  or  for  the  time  being,  as  we  should  think  fit  to  a 
said  Commissioners  shall  have  full  power,  jointly  oi 
warrant  under  the  hand  and  seal  of  them,  or  any  of 
mit  to  safe  custody  any  person  or  persons  against  wl 
tion  of  piracy,  Robery,  or  felony  upon  the  sea,  shall  1 
oath ;  and  to  call  and  assemble  a  Court  of  Admiralty 
or  upon  the  land,  when,  and  as  often  as  occasion  shall  i 
Court  shall  consist  of  seven  persons,  at  least.  And  it 
acted^  that  if  so  many  of  the  persons  aforesaid  cannot 
be  assembled,  any  three  of  the  aforesaid  pei*sons,  whe; 
ident  or  Chief  of  some  English  factory,  or  the  Govr., 
or  member  of  our  Council,  in  any  of  the  plantatioi 
aforesaid,  or  Commanders  of  some  of  our  Ships,  is  alw 
shall  have  full  power  and  authority,  by  virtue  of  th 
call  and  assemble  any  other  pei-sons  on  Ship  board,  or  i 
to  make  up  the  number  of  seven.  And  it  is  providec 
sons  but  such  as  are  known  merchants,  factors,  or  pla 
as  the  Captains,  Lieuts.,  or  warrant  officers,  in  any  ol 
war,  or  Captains,  Masters  or  Mates,  of  some  English 
capable  of  being  so  called,  and  sitting  and  voting  in  th 

§  145.  "And  it  is  further  enacted,  that  such  persoi 
assembled  as  aforesaid,  shall  have  full  power  and  autl 
ing  to  the  coui-se  of  the  Admiralty,  to  issue  warrants 
any  persons  accused  of  pyracy  or  Robery  before  then 
heard,  and  adjudged,  and  to  summon  witnesses,  and  i 
mations  and  Examinations  of  witnesses  upon  their  o 
ail  things  necessary  for  the  hearing  and  final  determi 
case  of  pyi-acy,  robery  and  felony,  and  to  give  Senter 
ment  of  death,  and  to  award  execution  of  the  offeno 

•  6  Evans*  Stat.  126. 
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and  attainted  as  aforesaid,  according  to  the  will,  acts,  and  the  meth- 
ods and  rules  of  the  Admiralty ;  and  that  all  and  every  person  and 
persons  so  convicted  and  attainted  of  pyracy  and  robery,  shall  have 
and  suffer  such  losses  of  lands,  goods,  and  chattels,  as  if  they  had 
been  attainted  and  convicted  of  any  piracies,  felonies,  and  roberies, 
according  to  a  statute  made  in  the  28.th  year  of  the  reign  of  King 
Henry  the  Eighth,  for  tryalls  of  pyracies  or  Roberies  upon  the  high 
sea. 

§  146.  "  Now  Know  Ye,  that  we,  in  pursuance  of  the  said  act  of 
our  special  grnce,  certain  knowledge  and  mere  motion,  have  made, 
constituted  and  appointed,  and  by  these  presents  do  make,  consti- 
tute and  appoint  you,  the  said  Richard,  Earl  of  Bellamont,  and  the 
Govr.  or  Commander  in  Chief  of  the  said  province  of  New  York 
for  the  time  being;  John  Nanfan,  and  the  Lieut.  Govr.  of  the  said 
province  for  the  time  being ;  the  Govr.  of  our  CoUony  of  Connecti- 
cut for  the  time  being ;  the  Vice  Admiral  or  Vice  Admirals  of  our 
said  province  of  New  Yorke,  East  and  West  New  Jersey,  and  Con- 
necticut, for  the  time  now,  and  for  the  time  being;  Stephen  Cort- 
land, William  Smith,  Peter  Schuyler,  John  Young,  James  Gmham, 
A.  Depeyster,  Robert  Livingston,  Saml.  Staats,  John  Carbill,  and 
Robert  Walters,  members  of  our  Council  in  the  said  province  of 
New  Yorke,  during  their  continuance  in  the  said  Council,  and  the 
members  of  our  Council  in  the  said  province  for  tlie  time  being ; 
our  Chief  Justice  in  our  said  province  of  New  York  for  the  time 
being ;  our  Judge  or  Judges  of  the  Vice  Admiralty  in  the  said  prov- 
inces of  New  Yorke,  East  and  West  New  Jersey  and  Connecticut, 
now  and  for  the  time  being;  the  Capt.  and  Commander  of  our 
Ships  of  War  within  the  Admiralty  Jurisdiction  of  the  said  prov- 
inces of  New  Yorke,  East  and  West  New  Jei-seys  and  Connecticut, 
now  and  for  the  time  being ;  the  Secretary  of  the  said  province  of 
New  Yorke,  now  and  for  the  time  being:  Thomas  Weaver,  and 
the  receiver  of  our  revenue  of  the  province  of  New  York  for  the 
time  being;  Patrick  Mayne  and  Edward  Randolph,  and  the  Sur- 
veyor General  of  our  Customs  in  America  for  the  time  being ;  our 
Collectors  yf  our  plantation  duties  in  the  said  provinces  of  New 
York,  and  East  and  West  New  Jerseys  and  Connecticut,  for  the  time 
being,  and  George  Larbin,  to  be  our  Commissioners  at  the  said 
several  provinces  of  New  York,  East  and  West  New  Jersey,  and 
Connecticut,  for  the  examining,  enquiring  of,  trying,  hearing,  and 
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determining  and  adjudging,  according  to  the  direction 
act,  in  any  place  at  sea,  or  upon  the  land,  at  the  said 
New  York,  East  and  West  New  Jeiseys,  and  Connect! 
cies,  fellonies,  and  roberies,  committed,  or  which  shall  b 
in  or  upon  the  sea,  or  'within  any  haven,  river,  ere 
where  the  Admiral  or  Admirals  have  power,  authoritj 
tion.  And  you,  the  said  Richard,  Earl  of  Bellamont,  a 
or  Commander  in  Chief  of  the  said  province  of  New  '^ 
time  being;  John  Nanfan,  and  the  Lieut.  Govr.  or  Cc 
Chief  of  the  said  province,  for  the  time  being ;  the  Gov 
lony  of  Connecticut  for  the  time  being;  the  Vice  Adi 
Admirals  of  our  said  provinces  of  New  Yorke,  East  an 
Jersey,  and  Connecticut,  now,  and  for  the  time  being ;  £ 
land,  William  Smith,  Peter  Schuyler,  John  Young,  Jai 
Abraham  Depeyster,  Robert  Livingston,  Samual  Staats, 
and  Robert  Walters,  membei*s  of  our  Council  in  the  si 
during  their  continuance  in  the  said  Council,  and  the 
our  said  Council  in  the  said  province,  for  the  time 
Chief  Justice  in  our  said  province  of  New  York,  for  the 
our  Judge  or  Judges  of  the  Vice  Admiralty  in  the  si 
of  New  York,  East  and  West  New  Jersey  and  Connecti 
for  the  time  being ;  the  Captains  and  Commandei'S  o 
of  War  within  the  Admiralty  Jurisdiction  of  the  said 
New  York,  East  and  West  New  Jerseys  and  Connecti 
for  the  time  being;  the  Secretary  of  the  said  prov 
Yorke,  now  and  for  the  time  being ;  Thomiis  Weaver 
ceiver  of  our  revenue  of  our  said  province  of  New  'l 
time  being;  Patrick  Mayne,  and  Edward  Randolph, 
veyors  Genl.  of  our  Customes  in  America ;  our  Colh 
plantation  duties  in  the  said  provinces  of  New  Yorl 
West  New  Jersey  and  Connecticut,  for  the  time  being ; 
bin,  our  Commissioners  at  the  said  provinces  of  New  Yi 
West  New  Jersey  and  Connecticut,  for  the  purposes 
mentioned ;  we  do  make,  ordain  and  constitute,  by  th< 

§  147.  "  Hereby  giving  and  granting  unto  you,  our  i 
sioners,  jointly  or  severally,  or  any  one  of  you,  by  w 
the  hand  and  seal  of  you,  or  any  one  of  you,  full  powe; 
ity  to  committ  to  safe  custody  any  person  or  peraons  a 
Information  of  pyracy,  robery,  or  felony  upon  the  sea,  s 
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upon  oath,  which  oath  you,  or  any  one  of  you,  shall  have  full  power, 
iind  are  hereby  required  to  administer  to  all,  and  assemble  a  Court 
of  Admiralty  on  Ship  board,  or  upon  the  land,  when,  and  as  often 
as  occasion  shall  require  (which  Court,  our  will  and  pleasure  is), 
shall  consist  of  seven  persons  at  the  leasf,  and  if  so  many  of  you, 
our  said  Commissioners,  cannot  conveniently  be  assembled,  any 
three  or  more  of  you,  whereof  you,  the  said  Richard,  Earl  of  Bella- 
mont,  or  the  Govr.  or  Commander  in  Chief  of  New  Yorke,  East  and 
West  New  Jersey,  or  Connecticut,  or  either  of  the  said  places  for 
the  time  being,  always  to  be  one,  shall  have  full  power  and  authority, 
by  virtue  of  the  said  act  and  of  these  pei'sons,  to  call  and  assemble 
any  other  pei*sons  on  ship  board,  or  upon  the  land,  to  make  up  the 
number  of  seven ;  provided,  that  no  persons  but  such  as  ai-e  known 
merchants,  factors,  or  persons,  or  such  as  are  Captains,  Lieutenants, 
or  warrant  officers  in  any  of  our  ships  of  war.  Captains,  Masters,  or 
Mates,  of  some  English  Ships,  shall  be  capable  of  being  so  called, 
sitting  and  voting  in  the  said  court. 

§  148.  "  And  our  further  will  and  pleasure  is,  and  we  do  hereby 
expressly  declare  and  command,  that  such  persons,  called  and  as- 
sembled as  aforesaid,  shall  have  full  power  and  authority,  according 
to  the  course  of  the  Admiralty,  to  issue  warrants  for  bringing  any 
persons  accused  of  pyracy  or  robery  before  them,  to  be  tried,  heard, 
and  adjudged,  and  to  summon  witnesses,  and  to  take  informations 
and  examinations  of  witnesses  upon  their  oath,  and  to  do  all  things 
necessary  for  the  hearing  and  final  determination  of  any  case  of  py- 
racy, robery,  or  felony  upon  the  sea,  and  to  give  sentence  and  judg- 
ment of  death,  and  to  award  execution  of  the  offenders,  convicted 
and  attainted  as  aforesaid,  according  to  the  civil  laws  and  the  meth- 
ods and  rules  of  the  Admiralty ;  and  that  all  and  every  person  or 
persons  so  convicted  or  attainted  of  pyracies  and  robery,  shall  have 
and  suffer  such  losses  of  lands,  goods,  and  chattels,  as  if  they  had 
been  attainted  and  convicted  of  any  pyracies,  felonies,  and  roberies, 
according  to  the  aforementioned  statute  made  in  the  reign  of  King 
Henry  the  Eighth. 

§  149.  "  And  our  express  will  and  pleasure  is,  and  we  do  hereby 
direct  and  command,  that  so  soon  as  any  Court  shall  be  assembled 
as  aforesaid,  either  on  ship  board,  or  upon  the  land,  this  our  commis- 
sion shall  fii-st  be  openly  read,  and  the  said  Court,  then  and  there. 
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shall  be  solemnly  called  and  proclaimed,  and  then  yon,  the  said 
Richard,*  Earl  of  Bellamont,  or  the  Govr.  or  Commander  in  Chief 
of  New  Yorke,  East  and  West  New  Jersey  or  Connecticut,  or  either 
of  the  said  places  for  the  time  being — shall,  in  the  first  place,  pub- 
licly in  open  Court,  take  the  oath  appointed  in  the  said  act ;  and 
you,  the  said  Richard,  Earl  of  Bellamont,  or  the  Govr.  or  Comman- 
der in  Chief  of  New  Yorke,  East  and  West  New  Jersey,  or  Connect- 
icut, or  either  of  the  said  places,  for  the  time  being,  having  taken 
the  oath  in  manner  and  form  aforesaid,  shall  individually  adminis- 
ter the  same  to  every  person  who  shall  sit  and  have  and  give  a  voice 
in  the  said  Court,  upon  the  trial  of  such  prisoner  or  prisoners  as  afore- 
said. And  lastly,  we  do  hereby  direct,  impower  and  require  you,  our 
said  Commissioners,  to  pmceed,  act,  adjudge  and  determine  in  all 
things  according  to  your  powers,  authority  and  directions  of  the 
above  recited  act,  and  of  these  presents ;  and  the  entry  or  enroll- 
ment thereof,  shall  be  unto  you,  and  each  and  every  of  you,  for  so 
doing,  a  sufficient  warrant  and  discharge. 

"  In  witness  whereof,  we  have  caused  these  our  lettera  to  be  made 
patent.  Witness  ourself,  at  Westminster,  the  23d  day  of  No- 
vember, in  the  twelfth  year  of  our  reign." 

§  150.  Judge  Morris'  Commission.  —  The  commissions  to  the 
judges  of  the  vice-admiralty  courts  were  equally  full  and  explicit 
in  their  grant  of  jurisdiction,  and  it  was  under  these  commissions 
that  the  judicial  powers  of  the  admiralty,  in  civil  causes,  were  ac- 
tually administered  in  the  colonies,  from  the  beginning  to  the  time 
of  our  Revolution. 

The  commission  to  Hon.  Richard  Morris,  dated  15th  Oct.,  1762, 
was  as  follows  :  — 

Commission  of  the  Vice-Admiralty  Judge, 

**  Letters  patent  granted  to  Richard  Morris,  Esq.,  for  the  office  of 
Judge  of  the  respective  Courts  of  the  Provinces  and  Colonys  of 
New  York,  Connecticut,  and  East  and  West  Jerseys,  in  America. 

§  151.  "  George  the  Third,  by  the  grace  of  God,  of  Great  Britain, 
France  and  Ireland,  King,  defender  of  the  faith:  To  our  beloved 
Richard  Morris,  Enquire,  greeting :  We  do  by  these  presents,  make, 
ordain,  nominate  and  appoint  you,  the  said  Richard  Moms,  Esquire, 
to  be  our  Commissary  in  our  provinces  and  colonies  of  New  York, 
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Connecticut,  and  East  and  West  Jerseys,  in  America,  and  Territories 
thereunto  belonging,  in  the  room  of  the  former  judge,  deceased, 
hereby  granting  unto  you  full  power  to  take  cognizance  of,  and  pro- 
ceed in  all  causes  civil  and  maritime,  and  in  complaints,  contracts, 
o£fences,  or  suspected  offences,  crimes,  pleas,  debts,  exchanges,  pol- 
icies of  assurance,  accounts,  charter  parties,^  agreements,  bills  of 
loading  of  ships,  and  all  matters  and  contracts  which  in  any  manner 
whatsoever,  relate  to  freight  due  for  ships,  hired  or  let  out,  trans- 
port money  or  maritime  usury  (otherwise  bottomry),  or  which  do 
any  ways  concern  suits,  trespasses,  injuries,  extortions,  demands, 
and  affairs  civil  and  maritime  whatsoever,  between  merchants  or 
between  owners  and  proprietors  of  ships,  or  other  vessels,  and  mer- 
chants, or  other  pei'sons  whomsoever,  with  such  owners  and  pro- 
prietors of  ships  or  other  vessels  whatsoever,  employed  or  used,  or 
between  any  other  persons  howsoever  had,  made,  began,  or  con- 
tracted for  any  matter,  cause  or  thing,  business,  or  injury  whatso- 
ever, done  or  to  be  done  as  well  in,  upon,  or  by  the  sea,  or  public 
sti*eams,  or  fresh  waters,  ports,  rivera,  creeks,  and  places  overflowed 
whatsoever,  within  the  ebbing  and  flowing  of  the  sea,  or  high  water 
mark,  as  upon  any  of  the  shores,  or  banks  adjoining  to  them  or 
either  of  them,  together  with  all  and  singular  their  incidents,  emer- 
gencies, dependencies  annexed  and  connexed  causes  whatsoever ; 
and  such  causes,  complaints,  contracts  and  other  the  premises  afore- 
said, or  any  of  them  howsoever  the  same  may  happen  to  arise,  be 
contracted,  had,  or  done,  to  hear,  and  determine  (according  to  the 
civil  and  maritime  laws  and  customs  of  the  High  Court  of  Admi- 
ralty in  England),  in  our  said  provinces  and  colonies  of  New  York, 
Connecticut,  and  East  and  West  Jei-seys,  in  America,  and  territo- 
ries thereunto  belonging  whatsoever,  and  also  with  power  to  sit  and 
hold  courts  in  any  cities,  towns,  and  places  in  our  provinces  and 
colonys  of  New  York,  Connecticut,  and  East  and  West  Jei-seys,  in 
America  aforesaid,  for  the  having  and  determining  of  all  such  causes 
and  businesses,  together  with  all  and  singular  their  incidents,  emer- 
gencies, dependencies  annexed  and  connexed  causes  whatsoever,  and 
to  proceed  judicially  and  according  to  law,  in  administering  justice 
therein. 

§  152.  "  And  moreover,  to  compel  witnesses,  in  case  they  with- 
draw themselves  for  intei*est,  fear,  favor,  or  ill-will,  or  any  other 
7  Vide  The  Elizabeth,  1  Hag.  Ad.  226. 
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cause  whatsoever,  to  give  evidence  to  the  truth  in  all  and  every  the 
causes  above-mentioned,  according  to  the  exigences  of  the  law.  And 
further,  to  take  all  manner  of  recognizances,  cautions,  obligations, 
and  stipulations,  as  well  to  our  use,  as  at  the  Instance  of  any  parties 
for  agreements  or  debts  and  other  causes  and  businesses  whatsoever, 
and  to  put  the  same  in  execution,  and  to  cause  and  command  them 
to  be  executed.  Also,  duly  to  search  ani  enquire  of  and  concern- 
ing all  goods  of  traitors,  pirates,  manslayers,  felons,  fugitives  and 
felons  of  themselves,  and  concerning  the  bodies  of  persons  drowned, 
killed,  or  by  any  other  means  coming  to  their  death  in  the  sea,  or 
in  any  ports,  rivers,  public  streams,  or  creeks,  and  places  ovei-flowed  ; 
and  also  concerning  mayhem  happening  in  the  aforesaid  places,  and 
engines,  toils  and  nets  prohibited  and  unlawful,  and  the  occupiers 
thei-eof.  And  moreover,  concerning  fishes  royal,  namely,  whales, 
kiggs,  grampusses,  dolphins,  sturgeons,  and  all  other  fishes  whatso- 
ever, which  are  of  a  great  or  very  large  bulk  or  fatness,  by  right  or 
custom  any  ways  used,  belonging  to  us  and  to  the  office  of  our  High 
Admiral  of  England. 

§  153.  "  And  also  of  and  concerning  all  casualties  at  sea,  goods 
wrecked,  flotzon,  jetson,  lagon,  shares,  things  cast  overboard  and 
wreck  of  the  sea,  and  all  goods  taken,  or  to  be  taken  as  derelict,  or 
by  chance  found  or  to  be  found ;  and  all  other  trespasses,  misde- 
meanors, offences,  enormities,  and  maritime  crimes  whatsoever,  done 
and  committed,  or  to  be  done  and  committed  as  well  in  and  upon 
the  high  seas,  as  all  ports,  rivers,  fresh  watera,  and  creeks,  and  shores 
of  the  sea  to  high  water  mark,  from  all  first  bridges  towards  the  sea, 
in  and  throughout  our  said  provinces  and  colonies  of  New  York, 
Connecticut,  and  East  and  West  Jerseys,  in  America,  and  maritime 
coasts  thereunto  belonging,  howsoever,  whensoever,  or  by  what 
means  soever  arising  or  happening. 

§  154.  "And  all  such  things  as  are  discovered  and  found  out,  as 
also  all  fines,  mulcts,  amersements  and  compositions  due  and  to  be 
due  in  that  behalf ;  to  tax,  moderate,  demand,  collect  and  levy,  and 
to  cause  the  same  to  be  demanded,  levied,  and  collected,  and  accord- 
ing to  law  to  compel  and  command  them  to  be  paid. 

§  156.  "  And  also  to  proceed  in  all  and  every  the  causes  and  busi- 
nesses above  recited,  and  in  all  other  contracts,  causes,  contempts 
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and  ofifences  whatsoever,  howsoever  contracted  or  arising  (so  that 
the  goods  or  persons  of  the  debtors  may  be  found  within  the  juris- 
diction of  the  Vice-Admiralty,  in  our  provinces  and  colonies  of 
New  York,  Connecticut,  and  East  and  West  Jerseys,  in  America, 
aforesaid),  according  to  the  civil  and  maritime  laws  and  customs  of 
our  said  High  Court  of  Admiralty,  of  England,  anciently  used,  and 
by  all  other  lawful  ways,'<neans,  and  methods,  according  to  the  best 
of  your  skill  and  knowledge.  And  all  such  causes  and  contracts  to 
hear,  examine,  discuss,  and  finally  determine,  saving,  nevertheless, 
the  right  of  appealing  to  our  aforesaid  High  Court  of  Admiralty  of 
England,  and  to  the  Judge  or  President  of  the  said  court,  for  the 
time  being.  And  saving  also  the  right  of  our  said  High  Court  of 
Admiralty  of  England,  and  also  of  the  Judge  and  Register  of  the 
same  Court,  from  whom,  or  either  of  them,  it  is  not  our  intention 
in  anything  to  derogate  by  these  presents. 

§  156.  "  And  also  to  arrest,  and  cause,  and  command  to  be  arrested, 
all  ships,  persons,  things,  goods,  wares  and  merchandizes  for  the 
premises,  and  every  of  them,  and  for  other  causes  whatsoever,  con- 
cerning the  same,  wheresoever  they  shall  be  met  with,  or  found, 
within  our  provinces  and  colonies  of  New  York,  Connecticut,  and 
East  and  West  Jei-seys,  in  America  aforesaid,  and  temtories,  thereof, 
either  within  liberties,  or  without,  and  to  compel  all  manner  of  per- 
sons in  that  behalf,  as  the  case  shall  require,  to  appear  and  to  answer 
with  power  of  using  any  temporal  coercion,  and  of  inflicting  any 
other  penalty  or  mulct,  according  to  the  laws  and  customs  aforesaid  : 
and  to  do  and  minister  justice  according  to  the  right  order  and 
course  of  the  law,  summarily  and  plainly,  looking  only  into  the 
truth  of  the  fact. 

§  157.  "  And  we  impower  you  in  this  behalf,  to  fine,  correct,  pun* 
ish,  chastise,  and  reform,  and  imprison,  and  cause  and  command  to 
be  imprisoned,  in  any  gaols,  being  within  our  provinces  and  colonies 
of  New  York,  Connecticut,  and  East  and  West  Jerseys,  in  America, 
aforesaid,  and  maritime  places  of  the  same,  the  parties  guilty,  and 
violators  of  the  law  and  jurisdiction  of  our  admiralty  afoi*esaid,  and 
usurpers,  delinquents,  and  contumacious  absentees,  masters  of  ships, - 
mariners,  rowei-s,  fishermen,  shipwrights,  and  all  other  workmen  and 
artificers  whomsoever,  exercising  any  kind  of  maritime  affairs,  as 
well  according  to  the  aforementioned  civil  and  maritime  laws,  and 
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ordinances,  and  customs  aforesaid,  and  their  demerits,  as  according 
In  the  statutes  and  ordinances  aforesaid,  and  those  of  our  kingdom 
of  Great  Britain,  for  the  Admiralty  of  Engknd,  in  that  behalf  made 
and  provided. 

§  158.  "  And  to  deliver  and  absolutely  discharge,  and  cause  and 
command  to  be  discharged,  whatsoever  persons  imprisoned  in  such 
cases,  who  are  to  be  delivered  and  to  promulge  and  interpose  all 
manner  of  sentences  and  decrees,  and  to  put  the  same  in  execution, 
with  cognizance  and  jurisdiction  of  whatsoever  other  causes,  civil 
and  maritime,  which  relate  to  the  sea,  and  which  any  manner  of 
ways  respect  or  concern  the  sea,  or  passage  over  the  same,  or  naval 
or  maritime  voyages  performed,  or  to  be  performed,  or  the  maritime 
jurisdiction  above  said,  with  power  also  to  proceed  in  the  same  ac- 
cording to  the  civil  and  maritime  laws  and  customs  of  our  aforesaid 
Court,  anciently  used  as  well  those  of  mere  office  mixt  or  promoted, 
as  at  the  instance  of  any  party,  as  the  case  shall  require  and  seem 
convenient. 

§  159.  "  And  we  do  by  these  presents  (which  are  to  continue 
during  our  royal  will  and  pleasure  only),  further  give  and  grant 
unto  you,  Richard  Morris,  Esquire,  our  said  Commissary,  the  power 
of  taking  and  receiving  all  and  every,  the  wages,  fees,  profits,  advan- 
tages and  commodities  whatsoever,  in  any  manner  due  and  anciently 
belonging  to  the  said  office,  according  to  the  custom  of  our  High 
Court  of  Admiralty  of  England,  committing  unto  you  our  power 
and  authority  concerning  all  and  singular,  the  premises  in  the  sev- 
eral places  above  expressed  (saving  in  all  things  the  prerogative  of 
our  High  Court  of  Admiralty  of  England  aforesaid),  together  with 
power  of  deputing  and  suiTOgating  in  your  place  for  and  concern- 
ing the  premises,  one  or  more  deputy  or  deputies,  as  often  as  you 
shall  think  fit. 

§  160.  **  Further,  we  do  in  our  name  comiyand,  and  firmly  and 
strictly  charge,  all  and  singular,  our  (jovernors.  Commanders,  Jus- 
tices of  the  Peace,  Mayors,  Sheriffs,  Mai-shals,  Keepers  of  all  our 
Gaols  and  Prisons,  Bailiffs,  Constables,  and  all  other  our  officers  and 
ministers  and  faithful  liege  subjects,  in  and  throughout  our  afore- 
said province  and  colonies  of  New  York,  Connecticut,  and  East  and 
West  Jerseys,  in  America,  and  the  territories  thereunto  belonging; 
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that  in  the  execution  of  this  our  commission,  they  be  from  time  to 
time  aiding,  assisting,  and  yield  obedience  in  all  things,  as  is  fitting 
unto  you  and  your  deputy  whomsoever,  under  pain  of  the  law  and 
the  peril  which  will  fall  thereon.  Given  at  London,  in  the  High 
Court  of  our  Admiralty  aforesaid,  under  the  great  seal  thereof,  the 
sixteenth  day  of  October,  in  the  year  of  our  Lord,  one  thousand  seven 
hundred  and  sixty-two,  and  of  our  reign  the  second." 

His  predecessor,  Hon.  Lewis  Morris,  held  the  office  from  1738, 
under  a  commission  in  tlie  same  words.  These  commissions  were 
translations  of  the  commissions  of  the  Hon.  Roger  Mompesson  and 
the  Hon.  Francis  Harrison,  who  had  previously  filled  this  office  ;  and 
they  embraced  the  colonies  from  Delaware  to  Massachusetts  inclu- 
sive.® 

§  161.  Force  of  these  Commissions. — Tn  these  commissions  and 
letters  patent  were  found  the  source,  extent,  and  definition  of  the 
admimlty  and  maiitime  jurisdiction  in  the  colonies.  I  am  not  awai-e, 
that,  up  to  the  Revolution,  any  British  statute  in  relation  to  the  ad- 
miralty jurisdiction  named  the  colonies ;  and  the  well  known  prin- 
ciples that  statutes  do  not  bind  the  colonies  unless  they  are  named, 
and  that  the  king's  commission  runs  through  his  whole  dominions, 
are  sufficient  to  make  these  commissions  the  legitimate  source  and 
law  of  the  admiralty  jurisdiction  in  the  colonies.     They  declare  that 


^  A  memorandum  of  such  other  com- 
missions as  I  have  seen  is  here  insert- 
ed, to  sliow  their  territorial  extent. 
They  are  to  be  found  in  the  office  of 
the  Secretary  of  JState  of  New  York. 

James,  Duke  of  York,  etc.,  to  Thom- 
as Dongan,  commission  as.  (Governor  of 
New  York  and  the  Islands,  dated  Sep- 
tember 30,  1682.  His  commission,  as 
vice-admiral  for  the  same,  is  dated  Oc- 
tober 3,  1682. 

James  II.  to  Edmund  Andross,  com- 
mission as  Governor  of  ^ew  York  and 
New  England,  April  7,  1688. 

William  and  Mary,  to  Henry  Slough- 
ter,  commission  as  Governor,  dated  Jan- 
uary 4,  1689. 

The  same  to  Benj.  Fletcher,  commis- 
sion as  Vice-Admii*al  of  New  York, 
East  and  West  New  Jersey,  Newcastle 


and  dependencies,  dated  1603. 

William  III.,  to  the  Earl  of  Bella- 
mont,  commission  of  Vice-Admiral  of 
New  York,  Massachusetts  Bay,  New 
Hampshire  and  dependencies,  1698. 

Commission  of  Roger  Mompesson, 
Judge  of  the  Court  of  Vice- Admiralty 
in  Massachusetts  Bay,  New  Hampshire, 
Connecticut,  Rhode  Island,  the  Jerseys, 
New  York  and  Pennsylvania,  and  de- 
pendencies, April  1,  1703. 

George  I.,  to  Francis  Harrison,  com- 
mission as  Judge  of  the  Court  of  Vice- 
Admiralty  of  New  York,  13th  February, 
1721. 

George  11.,  to  Lewis  Morris,  commis- 
sion as  Judge  of  the  Vice-Admiralty 
Courts  of  New  York,  Connecticut,  and 
East  and  West  Jerseys,  16th  January, 
1738. 
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jurisdiction  to  extend  to  all  causes,  civil  and  maritime,  eml 
charter  parties,  bills  of  lading,  policies  of  assurance,  accounts 
exchanges,  agreements,  complaints,  offences,  and  all  niatteit 
ill  any  manner  whatsoever  relate  to  freight,  transport  mone] 
time  loans,  bottomry,  trespasses,  injuries,  extortions,  deman 
affaii-s  whatsoever,  civil  and  maritime.  These  general  word 
the  most  comprehensive  character,  and  include  all  matters  wl 
in  their  nature  maritime,  while  all  those  causes  of  which  juvia 
has  been  denied  to  the  English  Admiralty,  are  especially  en ur 
as  admii-alty  and  maritime  causes.^ 

§  162.  Local  Extent  of  Their  Jurisdiction When  we  loc 

to  the  extent  of  this  jurisdiction,  so  far  as  place  is  concerned, 
it  equally  extensive,  extending  to  eveiything  done  in,  upor 
the  sea,  or  public  streams,  or  fresh  waters,  ports,  rivei*s,  cree 
places  overflown  whatsoever,  within  the  ebbing  and  flowing 
sea,  or  high  water  mark,  from  all  fii-st  bridges  toward  the  sei 

§  163.  Jurisdiction  over  Persons. — So  far  as  pei-sons  a 
cerned,  it  is  also  equally  extensive,  embracing  all  dem.inds  anc 
between  merchants,  or  merchants  and  owners  of  ships  or  other 
and  other  pei-sons  whomsoever,  for  any  matter,  cause  or  thin 
ness,  or  injury  whatsoever,  done  as  well  in,  upon,  or  b}'  the  sea, 
lie  streams,  or  fresh  water,  ports,  rivei-s,  cieeks,  and  places  ove 
whatsoever,  within  tlie  ebbing  and  flowing  of  the  sea,  or  higl 
mark,  as  upon  any  of  the  shores  or  banks  adjoining  to  them 
plainly  embraces  all  classes  of  persons  having  any  relation  1 
time  ti'ansactions  ;  those  who  build  and  furnish  vessels  ;  the 
equip,  man  and  supply  them  ;  those  who  load  and  unload 
those  who  freight  them ;  those  who  are  employed  in  their 
to  navigate  or  to  preserve  them,  or  to  perform  the  various  f u 
necessaiy  or  convenient  to  be  performed,  to  enable  the  vesse 
best  manner  to  answer  the  purposes  to  which  she  is  devote 
also  those  who  injure  her,  or  viola'te  their  duty  or  obligat 
her, — a  jurisdiction,  to  all  intents  and  purposes,  equal  to  tha 
ed  by  the  admiralty,  and  set  forth  in  so  much  detail  by  Dr. 
pliin.  Indeed,  it  is  not  possible  for  the  English  language  t 
the  grant  clearer,  or  broader,  or  stronger.^^ 

•Ante,  §§48-60,  126,  127,  151,  158;  1  I      ^^ Ante,  §§26,  51,  158. 
Black.  Com.  106,  107,  108.  I      "  Ante,  §§  126,  151,  158,  101- 
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§  164.  Basiness  of  Tice  Admiralty  Courts. — These  commissions 
were  issued  and  acted  under,  in  their  widest  interpretation,  during 
the  whole  period  of  colonial  government,  here  and  elsewhere.  The 
actual  business  of  the  vice-admiralty  courts,  as  shown  by  their  rec- 
ords, up  to  the  time  of  the  Revolution,  shows  that  this  extended 
jurisdiction  was  not  dormant,  but  active.^ 

§  165.  Jnrisdiction  complained  of. — ^It  has  indeed  been  said, 
that  this  extensive  jurisdiction  of  the  admiralty  in  the  colonies  was 
the  subject  of  complaint  at  the  time  of  the  Revolution ;  and  it  is  un- 
doubtedly true,  that  the  extension  of  the  admiralty  jurisdiction  be- 
yond its  ancient  limits  was,  in  some  petitions  and  public  documents, 
stated  as  one  of  the  grievances  of  the  colonies.  The  difficulty  with 
tlie  mother  country  grew  out  of  the  imposition  of  taxes,  and  the 
collection  of  revenue;  and  the  whole  of  that  jurisdiction  was  given 
to  the  admiralty,  as  was  also  trespass  on  the  king's  lands,  and  other 
matters  which  were  peculiarly  offensive.  "  It  was  ordained,"  says 
the  old  Congi-ess  in  their  list  of  grievances,  "  that  whenever  offences 
should  be  committed  in  the  colonies,  against  particular  acts  imposing 
duties  and  restrictions  upon  trade,  the  prosecutor  might  bring  his 
action  for  the  penalties  in  the  Court  of  Admiralty."  These  were 
in  no  sense  admiralty  and  maritime  cases,  and  it  was  this  recent  ex- 
tension beyond  the  ancient  limits — the  limits  of  those  commissions — 
pf  which  the  colonists  complained,  and  not  the  proper  exercise  of 
admiralty  and  maritime  jurisdiction  which  had  been  practised  from 
the  earliest  times ;  and  the  fact  that  the  constitution  uses  the  words 
"aK  cases  of  admiralty  and  maritime  jurisdiction,"  taken  in  connec- 
tion with  those  complaints,  shows  that  the  convention  intended  that 
the  word  all  as  well  as  the  word  maritime  should  have  its  proper 
signification.^* 


"  Stokes*  Const  of  the  Colonies, 
270;  Dunlap's  Ad.  Prac.  85,  37;  The 
Tilton,  5  Mason,  472. 


"  Waring  V,  Clarke,  46  IT.  S.  (5  How. ) 
456;  id.  4S4. 
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CHAPTER  X. 

The  Jurisdiction  os*  the  State  Courts  of  Ai 

§  166.  Admiralty  Courts  of  the  States. — At  the  tim< 
olution  each  state  assumed  for  itself  all  the  powers  of 
including  all  judicial  powers  in  their  greatest  plenituc 
far  as  they  were  limited  by  the  Articles  of  confederatio 
of  the  states  in  which  an  admiralty  court  had  previously 
court  was  retained,  the  judge  being  appointed  by  the  n 
tuted  state,  by  a  simple  commission,  as  Judge  of  the  ( 
miralty.  No  statute  had  specified  his  powers,  and  his 
was  silent  on  the  subject.  He  was  appointed  to  exerc 
powers  as  the  colonial  courts  had  exercised.  Such  wer 
setts  and  New  York.  In  some  of  the  states,  as  in  Ne 
statute  15  Rich.  II.  was  enacted,  and  in  others  the  jui 
mained  unchanged.  Thus,  in  different  states,  the  con 
the  admiralty  courts  and  the  limits  of  the  admiralty 
were  widely  different.  In  some  of  them  the  court  w 
altogether;  and  in  others  new  courts  were  established 
regulated  by  statute.^ 

§  167.  Statate  of  Pennsylyania. — In  Pennsylvania 
establishing  a  court  of  admiralty  was  passed  Sept.  9,  1 
for  regulating  and  establishing  admiralty  jurisdictioi 
1780.  By  this  latter  act  it  was  enacted  that  the  judge  s 
a  Court  of  Admiralty,  and  therein  have  cognizance  ol 
versies,  suits  and  pleas  of  maritime  jurisdiction,  not  c 
the  common  law,  offences  and  crimes  other  than  contei 
said  court  only  excepted,  and  thereupon  shall  pass  8( 
decree  according  as  the  maritime  law  and  the  law  of 
the  laws  of  this  commonwealth  shall  require.*' 

By  section  22,  it  was  enacted  that  "  all  and  every, 
ings  of  the  court  of  admiralty  of  this  commonwealth,  si 

»  Ante,  §  24;  1  Greenl.  Laws  of  N.  Y.  11,  18,  150,  152,  J 
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to  the  prohibition  of  the  Supreme  Court  of  Judicature  in  like  man- 
ner, and  with  like  effect  as  the  prohibition  of  the  Court  of  King's 
Bench  in  England,  in  like  cases."  * 

§  168.  Statute  of  New  Jersey. — In  New  Jersey,  an  act  regu- 
lating and  establishing  admii-alty  jurisdiction,  was  passed  in  1781, 
which  provided  that  the  Judge  of  the  Admiralty  should  "hold  a 
Court  of  Admiralty,  and  therein  have  cognizance  in  all  cases  of 
prize,  capture  and  re-capture  upon  the  water,  from  enemies,  or  by 
way  of  reprisal,  or  from  pirates,  and  in  general  of  all  controversies, 
suits  and  pleas  of  Maritime  Jurisdiction,  and  thereupon  the  said 
Judge  shall  pass  sentence  and  decree  according  to  the  maritime  law 
and  the  law  of  nations,  and  the  ordinances  of  the  Honorable,  the 
Congress  of  the  United  States  of  America,  and  the  laws  of  this 
State." 

The  second  section  provided  that  all  causes  should  be  tried  by  a 
jury.  The  20th  section  established  the  same  rule  as  to  prohibitions 
as  the  Pennsylvania  act.^ 

§  169.  Statute  of  Maryland. — In  Maryland,  a  court  of  admiralty 
was  established  in  1776,  for  the  trial  of  captures  and  seizures,  with 
full  power  to  take  cognizance  of  all  libels  on  account  of  such  cap- 
tures and  seizures  and  to  proceed  to  a  final  determination,  and  de- 
cree thereupon.  ..."  The  process  and  proceeding  to  be  as  usual 
in  courts  of  admiralty,  but  if  either  party  demand  a  jury  on  any 
material  controverted  fact,"  a  jury  was  to  be  summoned.* 

§  170.  Statute  of  Tirginia. — Virginia  passed  an  act  in  1779,  as 
follows : — 

"  Be  it  enacted  by  the  General  Assembly,  That  the  Court  of  Ad- 
miralty to  consist  of  three  judges,  any  two  of  whom  are  declared  to  be 
a  sufficient  number  to  constitute  a  court,  shall  have  jurisdiction  of  all 
maritime  causes,  except  those  wherein  parties  may  be  accused  of 
capital  offences,  now  depending  and  hereafter  to  be  brought  before 
them."  It  was  expressly  provided  that  such  court  was  to  be  "'gov- 
erned in  their  proceedings  and  decisions  by  the  regulations  of  the 
Congress  of  the  United  SUites  of  America ;  by  the  acts  of  the  gen- 

*Law8  of  Pennsylvania,  1778. 
■  Laws  of  New  Jersey,  1781. 
*  Laws  of  Maryland,  1776. 
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eral  assembly  ;  by  the  laws  of  Oleron  and  the  Rhodian  and 
Law%^  so  far  as  they  have  been  heretofore  observed  in  the 
Courts  of  Admiralty ;  and  by  the  laws  of  nature  and  nat 
wide  and  beneficial  jurisdiction.  No  one  can  fail  to  obs( 
distinctly  the  ancient  ordinances  and  maritime  laws,  the  ( 
and  the  former  practices  of  the  English  Admiralty,  are  ad 
stead  of  the  narrow  limit  observed  by  the  English  Adiii 
that  time.^ 

§  171.  Diversity  in  State  Statutes. — These  being  the  or 
whose  early  statutes  were  conveniently  accessible  to  me,  I 
sidered  these  references  sufficient  fully  to  establish  that 
wliich  could  hardly  fail  to  exist  in  twelve  different  states,  \ 
though  friendly  and  united  for  certain  purposes,  were,  nevi 
independent  of,  and  foreign  to,  each  other. 

With  this  diversity  existing,  it  could  hardly  be  con  ten 
the  phrase,  all  cases  of  admiralty  and  maritime  jurisdictio 
include  only  the  cases  so-called  in  some  particular  state  w 
not  pointed  out,  much  less  to  perpetuate  in  each  state  its 
law  of  admiralty  jurisdiction ;  thus  making  diversity  instef 
formity  of  admiralty  jurisdiction  a  portion  of  our  organic 
requiring  the  constitutional  grant  to  the  general  governm 
ceive  a  different  constiniction  in  the  different  states.  Su( 
of  things  must  have  made  the  judicial  system  of  the  Unit< 
entirely  impracticable.  In  this  view  of  the  state  courts  of  a 
the  grant  must  have  been  intended  to  embrace  a  general 
jurisdiction. 

If  all  the  states,  before  the  adoption  of  the  constitutioi 
enacted  the  statute  15  Rich.  II.,  it  is  not  perceived  hovs 
have  had  any  influence  on  the  construction  of  the  constiti 
the  states,  without  exception,  had  abolished  their  courts  of  a 
and  swept  away  all  their  admiralty  and  maritime  jurisdicti 
the  constitution  was  fi*amed,  such  legislation,  instead  of  i 
useless  or  nugatory  the  grant  in  question,  would  only  have 
it  so  much  the  more  necessary.  And  on  the  same  prin( 
modification  or  limitation  of  the  state  jurisdiction  would  h^^ 
feet  on  the  construction  of  the  constitutional  grant.  C 
certain  class  would  be  still  maritime  cases,  and  it  would  be 

•Laws  of  1779,  chap.  26;  10  Hen.  I  (5  How.)  474;  TheTilton,5  1 
Stat.  98;  Waiing  v.  Clarke,  46  U.  S- 1  Dunlap's  Pr.  36. 
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less  important  that  they  should  be  subject  to  the  Federal  judiciary, 
to  secure  that  equal  administration  of  the  maritime  law,  and  that 
uniformity  and  nationality  of  decision  under  it,  which  would  pro- 
mote the  harmony  of  the  commercial  world,  of  which  the  states 
formed  an  important  part.  And  it  would  be  none  the  less  certain 
that  a  grant  to  the  general  government  of  jurisdiction  in  all  such 
cases  would  make  them  all  subjects  of  national  jurisdiction,  to  be 
distributed  to  such  courts,  and  proceeded  with  in  rem  or  in  personam^ 
with  or  without  a  jury,  in  such  manner  as  Congress  should  provide.* 


"Martin  v.  Hunter's  Lessee,  14  U.  S. 
(1  Wheat.)  324-5;  Waring  v,  Clarke,  46 
U.  S.  (5  How.)  461 ;  New  Jersey  Steam 


Nav.  Co.  V,  Merchants'  Bank,  47  IT.  S. 
(6  How.)  385. 
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CHAPTER  XL 

The  Admiralty  and  Maritime  Jurisdiction  of  F 
Other  Portions  of  Continental  Europj 

§172.  Maritime  Law  of  Franee.  —  The  marine  or 
France  have  always  been  held  in  deservedly  high  estim 
wisest  statesmen  and  monarchs  have  all  along,  through  i 
ries,  given  the  most  profound  attention  to  the  subject  ( 
law;  and,  under  the  administration  of  courts  of  admiral 
the  ablest  judges,  a  system  of  maritime  law  has  been  th 
more  perfectly  than  in  any  other  country  ;  while  at  the 
commentators  and  jurisconsults  of  most  various  learnin 
profound  and  practical  reflection,  have  been  the  cause  an 
of  this  constant  attention  to  the  best  interests  of  maritime 
Cleirac  says  the  marine  ordinances  of  France  are  of  the 
thority,  and  that  all  the  princes  and  republics  of  Eui 
ocean,  have  adopted  or  followed  them,  and  that  they 
and  as  such  observed  by  all  Christian  Europe,  and  are  a1 
ed  to  the  Roman  civil  law  and  the  customs  of  the  Me 
Sea.  They  are  thus  by  this  great  authority  declared  to 
the  general  maritime  law.* 

The  jurisdiction  of  the  French  Admiralty  has  always 
widest  and  most  salutary  character. 

§  173.  Ordinance  of  1681—"  The  judges  of  the  Adm 
the  ordinance  "  shall  take  cognizance,  preferably  to  all 
between  all  persons  of  whatever  quality  or  condition,  e 
privileged,  French  and  strangera,  as  well  in  demanding  as 
of  all  that  concerns  the  construction,  tackle  and  furniti 
victualling,  and  manning,  sale  and  adjudication  of  ships. 

*' We  declare  them  competent  judges?  of  all  actions. 


» Ord.  de  la  Marine,  L.  I.  tit  2,  jtrts. 
1-11;  Merville  Com.  13-25;  1  Valin, 
112-131;  Cleirac,  Lea  Us'  et  Coutumes 


de  la  Mer,  Jurisdiction  < 
316. 
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from  charter  parties,  freighting,  bills  of  lading,  freight,  engaging 
and  wages  of  seamen,  and  victuals  furnished  to  them  by  order  of  the 
master  during  the  manning  of  ships,  together  with  policies  of  insur- 
ance and  obligations  of  bottomry,  or  on  the  return  from  a  voyage, 
and  generally  of  all  contracts  concerning  the  commerce  of  the  sea, 
notwithstanding  all  submissions  and  privileges  to  the  contrary.* 

§  174.  "  They  shall  likewise  take  cognizance  of  prizes  taken  at 
sea,  wrecks,  shipwrecks,  and  stranded  ships,  of  jettison  and  contri- 
bution of  averages,  and  of  damages  happened  to  ships  and  their  lad- 
ing, and  also  of  inventories  and  deliverances  of  assets,  left  in  ships 
by  persons  dying  at  sea. 

"  They  shall  likewise  take  cognizance  of  the  dues  for  licences, 
thirds,  tenths,  sea  marks,  anchorage  and  others  belonging  to  the 
Admiral,  and  of  those  which  shall  be  levied  or  pretended  by  the 
lords  of  manore,  or  other  private  persons  near  the  sea,  upon  the 
fisheries  or  fish,  and  upon  goods  or  ships  going  out  or  coming  into 
port. 

"  The  cognizance  of  fishing  in  the  sea  and  salt  water,  and  the 
mouths  of  rivers  shall  belong  to  them,  and  likewise  that  of  parks 
and  fisheries ;  and  they  shall  also  take  cognizance  of  the  quality  of 
nets  and  lines  and  of  the  buying  and  selling  of  fish  in  the  boats,  or 
upon  the  shore,  ports,  or  harboi-s. 

§  175.  *'  They  shall  likewise  take  cognizance  of  damages  done  by 
ships  to  the  fisheries,  either  upon  the  coasts  or  in  navigable  rivers, 
and  of  those  that  the  ships  shall  receive  from  them,  and  likewise  of 
the  ways  appointed  for  hauling  up  ships  coming  from  the  sea,  if 
there  be  no  regulation,  title  or  possession  to  the  contrary. 

"  They  shall  also  take  cognizance  of  the  damages  done  to  the  keys, 
banks,  moles,  palisadoes,  and  other  works  cast  up  against  the  vio- 
lence of  the  sea,  and  shall  take  care  that  the  depth  of  the  ports  and 
roads  be  preserved  and  kept  clean. 

"  They  shall  take  up  the  bodies  of  drowned  persons,  and  shall 
draw  up  a  report  of  the  condition  of  the  corpses  found  at  sea  and  on 
the  sand,  or  in  the  ports,  as  likewise  of  the  drowning  of  mariners 
sailing  in  navigable  rivers. 

*  This  and  the  following  thi-ee  sec-  |  tional  articles  of  the  Ordonnance  de  la 
tions  are  a  translation  of  the  jurisdio-  |  Marine,  L.  1,  tit  2,  arts.  1-11. 
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§  176.  "  They  shall  be  present  at  the  musters  and  reviews  of  the 
inhabitants  of  the  parishes  subject  to  the  sea  watch,  and  shall  take 
cognizance  of  all  differences  arising  upon  that  account,  and  likewise 
of  crimes  committed  by  them  that  are  upon  the  guard  of  the  coasts, 
while  they  are  under  arms. 

"They  shall  also  take  cognizance  of  piracies  and  robberies,  and 
desertions  of  seamen,  and  generally  of  all  crimes  and  offences  com- 
mitted upon  the  sea,  its  ports,  harbors  and  shores."  * 

§  177.  Other  Enropean  Codes. — These  various  codes  and  systems 
cannot  but  have  been  familiar  to  the  framers  of  the  constitution  ; 
and,  for  the  purpose  of  this  treatise,  it  is  not  necessary  to  inquire 
further  into  the  jurisdiction  of  the  admirals,  or  of  the  admiralty 
courts  of  the  various  commercial  nations  of  the  world.  They  will 
be  found  to  differ  considerably  in  the  mere  admiralty  law — the  mar- 
itime regulations  of  the  municipal  code  ;  but  there  will  be  found, 
also,  a  great  uniformity  in  their  adoption  of  those  principles  and  rules 
which  constitute  the  genei-al  maritime  law.  Those  which  have  been 
referred  to,  show  the  same  difference  in  municipal  regulation,  and 
the  same  uniformity  in  general  principles,  which  would  appear  on 
a  more  extended  examination.  A  brief  list  of  them  is  here  given 
for  the  double  purpose  of  showing  the  univerbality  of  maritime 
codification  in  commercial  nations,  and  of  directing  the  student  to 
the  numerous  and  cognate  sources  of  the  maritime  laws. 

§  178.  Tbe  Same. — Some  of  them  are  actual  legislative  enact- 
ments, others  the  ordinances  of  monarchs,  and  others  are  mere  com- 
pilations, made  up  of  extracts  from  well-known  ancient  codes  and 
ordinances.  Othei's,  again,  are  mere  essays  and  treatises  on  mari- 
time subjects,  which,  in  consequence  of  their  practical  wisdom,  have, 
by  long  use  and  authority,  come  to  be  considered  the  highest  evi- 
dence of  marine  law  ;  andothei-s  are  the  voluntary  regulations  which 
persons  interested  in  shipping  have  adopted  for  their  own  conven- 
ience; and  which,  in  like  manner,  have  ripened  into  law.  They 
are  to  be  found  in  the  great  work  of  Pardessus,  in  which  he  has 


*  Ord.  de  la  Marine  L.  1,  tit  2,  arts. 
1-11.  In  the  third  part  of  the  "  Us  et 
Coatumes  de  la  Mer,'*  Cleirac,  in  his 
learned  and  curious  treatise,  **  La  Ju- 
risdiction de  la  Marine  ou  4e  TAdmi- 


rautie,"  has  extracted  and  collected 
the  text  of  the  royal  ordinances  of  the 
Admiralty  of  France,  from  the  earliest 
periods.     Cleirac,  310. 
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collected  the  maritime  laws  of  all  commercial  nations,  and  preceded 
each  by  a  historical  notice,  valuable  for  the  combined  results  of 
thorough  historical  and  antiquarian  research,  careful  and  ingenious, 
criticism,  as  well  as  liberal  and  generous  views  of  the  true  end  and 
proper  extent  of  the  maritime  law.* 

§  179.  The  Maritime  Law  of  tbe  Bhodians.^— This  is  the  most 
ancient  code  of  maritime  law.  It  was  promulgated  about  nine  hun- 
dred years  before  the  Christian  eni,  and  about  seventy  years  after 
tlie  time  of  Solomon.  These  laws  being  founded  upon  natural  jus- 
tice, entered  largely  into  the  maritime  legislation  of  all  the  com^ 
mercial  nations  of  antiquity,  of  whose  laws  we  have  any  knowledge. 
They  were  generally  received  in  the  Mediterranean,  and  Greece  and 
Itome  acknowledged  their  authority.  In  the  time  of  Julius  Csesar 
and  of  Augustus,  the  distinguished  jurisconsults,  Ofilius,  Labeo,  and 
Labinus,  adopted  them,  especially  in  cases  of  jettison ;  and  the 
Emperora  Claudius,  Vespasian,  Trajan,  Adrian,  and  Antoninus,  con- 
firmed those  laws,  and  directed  that  all  cases  of  maritime  commerce 
should  be  decided  according  to  them.® 

§180.  Tlie  Maritime  Laws  of  tlie  Kingdom  of  Jerusalem. — 

These  laws  date  back  to  the  existence  of  the  Christian  Kingdom  of 
Jerusalem,  established  after  the  capture  of  the  Holy  City  by  God- 
frey de  Bouillon,  in  the  first  Crusade.^ 

§  181.  Tbe  Booles  or  Judgments  of  Oleron,  commonly  called 
the  Laws  of  Oleron,  take  their  name  from  the  Island  of  Oleron. 
The  English  and  French  have  long  disputed  the  honor  of  having 
produced  these  laws,  and  their  real  origin  is  undoubtedly  obscui*ed 
by  a  remote  antiquity ;  but,  by  common  consent,  they  are  admitted 
to  be  the  foundation  of  all  the  European  maritime  codes.  The 
earliest  French  edition  to  which  Pardessus  refere,  published  in  1485, 
beai"s  for  a  title,  "  Jugemens  de  la  Mer^  dea  MdisterSy  des  Mariniers^ 
des  Marchants^  et  de  tout  leur  estre^''  a  liteial  translation  of  which  is 
the  title. of  the  earliest  English  edition,  published  in  the  reign  of 


*  Pardessus,  Loix  Maritimes,  poMtfii. 
&  Sea  Laws,  76,  78;  1  Pard.  Loix  Mar. 
231. 
^Encyc.  de  Jurisp.,  Ai-t  Rhodien;  1 


Boulay  Paty,  tit  Prel.  §§1-6;  2  Brown, 
Civ.  and  Ad.  Law,  38;  3  Kent's  Com.  1 
-21. 
'  1  Pard.  275. 
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Henry  VIII. — "Judgments  of  the  Sea,  of  Masters,  of  Marine 
Merchants,  and  all  their  doings."  ® 

§  182.  Les  Jngemens  de  Damme  on  Lois  de  Wei^tcai 

These  are  mainly  a  ti*anslation  of  the  Laws  of  Oleroii,  mi 
Dam,  a  city  of  Austrian-Flanders,  situated  a  short  distanc 
the  sea,  near  to  Bruges.® 

Coutumea  d* Amsterdam^  JSnchui/sen  and  Stavem. — These  ah 
substantially  translated  from  the  Laws  of  Oleron,  and  they  \ 
titled,  "  Ordonnance  que  les  patrons  et  les  negocians  observei 
eux  sur  le  droit  Maritime^  ^^ 

Maritime  Laws  of  the  Low  Countries.^ 

§  183.  laws  of  Wisbuy.-^Wisbuy,  in  the  island  of  Gothla 
the  great  maritime  and  commercial  entrepot  of  the  north  of  ] 
more  than  five  hundred  j^ears  ago,  and  her  maritime  code  w 
known  as  "  Dat  hogeste  und  dat  oldeste  water  rechte  van 
**  The  ancient  and  supreme  water  law  of  Wisby,^^  "  The  0 
water  law  established  by  the  merchants  and  masters^  ^^ 

§  184.  Le  Consnlat  de  la  Men — H  Consnlato  del  Hare 
Consulate  of  the  Sea. — Grotius  says  that  the  Consulate  vn 
up  of  various  enactments  of  the  Greek  Emperoi-s  of  Germany 
kingdoms  of  France,  of  Spain,  of  Syria,  of  Cyprus,  of  Majoi 
of  the  republics  of  Venice  and  Genoa. 

In  an  Italian  edition,  printed  at  Venice  in  1539,  it  has  tli 
according  to  Pardessus  :  "  Libro  de  consulato  nuovammite  s\ 
a  ricoretto  nel  quale  sono  scritti  capitoli  a  statuti  e  buone  ordi 
ehe  le  anfichi  ordinerono  per  li  casi  de  mercantie  et  di  mari 
cante  et  marinari  et  patroni  di  navilio,^^  ^^ 

"  Id  commence  le  livre  du  consulate  nouvellement  corrigS  e 
mS^  dans  lequ^l  sont  contenus  les  loix  et  les  ordinances  sur  I 
maritimes  et  mercantiles'''  ^* 


8Prynne,  107;  Sea  Laws,  116,  120; 
Cleirac,  1,  7;  Malynes;  Pet.  Ad.  Dec. 
Append.;  1  Pardessus  Loix  Mar.  283, 
323;  Brown  Civ.  and  Ad.  Law,39;  Miege, 
Anc.  Sea  Laws;  1  Bouclier  Consul  at, 
chap.  18  to  27. 

» 1  Pard.  Loix  Mar.  371. 

1^  1  Pardessus  Loix  Mar.  405. 

"  4  Pard.  Loix  Mar.  1,  10,  185. 


«2  Brown  Civ.  and  Ad.  Li 
Pard.  Loix  Mar.  424, 463 ;  Sea  L 
Cleirac,    136,   139,   463,   524; 
Pet.  Ad.  Dec.  Append. ;  Miege, 
Laws;  1  Boucher  Cons,  cliap.  : 

i«2  Pard.  1,  49;  Grotius  de 
So  Par.  lib.  3,  chap.  —  note  4; 
Loix  Mar.  11. 

1*  2  Boucher  Consulat,  I,  titl 
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§  185.  Le  Gnidon  de  la  Mer. — This  is  an  ancient  treatise  entitled 
**i«  Guidon  pour  ceux  que  font  marchandize  et  qui  mettent  d  la 
Mer;'^  written  in  French  for  the  use  of  the  merchants  of  Rouen. 
It  is  devot^  mainly  to  the  law  of  maritime  insurance,  but  Cleirac 
declares  that  it  is  written  with  such  consummate  ability  that,  in  ex- 
plaining the  coirtract  of  insurance,  the  author  has  completely  elu- 
cidated the  whole  subject  of  maritime  contracts  and  naval  commerce. 
It  is  a  work  of  the  highest  authority.^^ 

§  186.  The  Laws  of  the  Hanse  Towns. — In  the  year  1254,  Lubec, 
Brunswick,  Dantzic,  and  Cologne,  in  German}',  and,  subsequently, 
Bruges  in  Flandei-s,  London  in  England,  and  Novogorod  in  Russia, 
and  the  principal  citiea  of  the  Rhine  aiyi  other  portions  of  Europe, 
constituted  a  soi-t  of  maritime  confedemcy,  for  the  protection  and 
promotion  of  their  commercial  interests ;  and,  for  that  purpose, 
about  the  year  1597,  formed  a  code  of  maritime  law  of  the  great- 
est respectability,  embracing  in  its  brief  articles,  much  of  what  had 
before  existed  in  the  separate  codes  of  the  Hanseatic  and  other 
cities,  and  of  the  nations  of  Europe. 

This  code  may  be  found  in  3  Pard.  431,  455  ;  Miege*s  Anc.  Sea 
Laws  ;  Brown  Civ.  and  Ad.  Law,  39;  3  Kent's  Com.  1-21;  Cleirac, 
157,  166  ;  Pet.  Ad.  Dec.  Append. ;  Sea  Laws,  190,  195. 

§  187.  Other  Codes. — The  other  maritime  ordinances  and  codes 
which  had  existed  before  that  time,  were  numerous,  and  are  here 
briefly  enumerated,  in  the  order  in  which  maritime  legislation  or 
codification  was  commenced  in  each  nation  or  city. 

A.  D.    940.     The  Maritime  Law  of  Norway.     3  Pard.  1,  21. 
"      1063.     Maritime  Law  of  the  Two  Sicilies.     6  Pard.  214, 

237. 
"      1117.     Maritime  Law  of  Iceland.     3  Pard.  45,  55.. 
"      1150.     Maritime  Law  of  Denmark.     3  Pard.  205,  229. 
"      1158.     Maritime  Law  of  Lubec.     3  Pard.  391,  399. 
"      1160.     Maritime  Law  of  Pisa  and  Florence.    4  Pard.  545, 

569. 
"      1224.     Maritime  Law  of  the  Prussian  States.     8  Pard.  447, 

459. 
"      1232.     Maritime  Law  of  Venice  and  Austria.     5  Pard.  1. 

"2  Pard.  Loix  Mar.  369,  377;  Cleirac,  181;  2  Brown  Civ.  and  Ad.  Law,  41. 
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1248.  Maritime  Law  of  Catalonia,  Arag 

Majorca.     6  Pard.  321,  333. 

1254.  Maritime  Law  of  Sweden.     3  Pai 

1270.  Maritime  Law  of  Hamburgh.     8 

1270.  Maritime  Law  of  Russia.     3  Fare 

1303.  Maritime  Law  of  Bremen.     3  Pa: 

"  Maritime  Law  of  the  Papal  States 

1316.  Maritime  Law  of  Genoa.     5  Pare 

*^  Maritime  Law  of  Sardinia.     5  Pa 
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CHAPTER  XII. 

"Admiralty"  and  "Maritimb." 

§  188.  Our  Constitntion  gare  the  Broadest  Grant  of  Jurisdic- 
tion.— In  the  foregoing  brief  review  of  the  admiralty  and  maritime 
jurisdiction  of  the  different  portions  of  the  British  Empire,  of  the 
original  states  of  our  union,  and  of  the  nations  of  continental  Eu- 
rope, it  has  been  shown  that  admiralty  and  maritime  cases  consist 
of  many  very  numerous  classes  of  cases,  everywhei'e  distinctly  char- 
acterized by  their  relation  to  ships  and  shipping ;  that  of  these  nu- 
merous and  various  cases,  the  English  Admiralty  Court,  at  the  time 
of  the  American  Revolution,  entertained  jurisdiction  of  but  very 
few,  the  Admiralty  Courts  of  Scotland  still  more,  the  British  Co- 
lonial Courts  of  Vice-Admiralty  still  more,  the  early  English  Admi- 
ralty still  more,  the  French  Admiralty  Courts,  and  those  of  other 
continental  nations,  still  more ;  that  the  extent  and  the  character  of 
these  various  jurisdictions  were  plainly  set  forth  in  legal  works,  which 
were  well  known  evidences  of  the  law,  when  our  constitution  gave 
to  the  Federal  Government  jurisdiction  of  all  cases  of  admiralty  and 
maritime  jurisdiction.  With  these  various  jurisdictions  to  choose 
from,  if  any  one  of  them  was  to  be  adopted,  it  is  hardly  rational  to 
suppose  that  that  one  would  not  have  been  specified,  or  in  some 
manner  indicated.  If  no  intention,  as  to  the  extent  and  jurisdic- 
tion, had  been  indicated,  it  would  be  evident  that  the  matter  was  to 
be  left  to  Congress ;  but  it  was  important,  in  a  national  point  of  \'iew, 
that  all  uncertainty  should  be  removed,  and  the  broadest  grant  was, 
therefore,  made,  of  all  cases. 

§  189.  Meaning  of  "  Admiralty  "  and  of  "Maritime/'— It  has 

been  stated  in  another  place,  that  the  English  language  is  the  only 
link  that  connects  the  laws  and  institutions  of  the  United  States 
with  those  of  Great  Britain ;  and  that  to  the  English  law,  and  to 
English  dictionaries  we  must  resort  for  the  meaning  of  the  words 
used  in  the  constitution.  If  we  bring  the  admiralty  and  maritime 
(98) 
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grant  in  the  constitution  to  this  test,  we  shall  find  that  the  words 
admiralty  and  maritime  then  had,  as  they  now  have,  a  well  estab- 
lished signification,  entirely  in  harmony  with  their  use  by  the  great 
civilians  who  made  the  admiralty  and  maritime  jurisdiction  the  study 
of  their  lives.^ 

Admiralty. — A  court  having  cognizance  in  all  maritime  aflfairs, 
civil  as  well  as  criminal.  Maritime. — Relating  to  the  sea ;  marine. 
Johnson's  Diet.  edit.  1756;  Barclay's  Diet.;  Webster's  Diet.; 
Falconer's  Maritime  Diet. ;  Cowell's  Law  Diet. ;  Cunningham's  Law 
Diet ;  Bell's  Law  Diet. ;  Bouvier's  Law  Diet. ;  The  Century  Diet ; 
Murray's  New  English  Diet 

§  190.  The  Same. — It  will  be  seen,  also,  tliat  the  words  admiralty 
and  maritime  are  of  constant  occurrence  in  the  works  of  the  jurists 
of  Holland  and  Spain,  as  well  as  those  of  England,  Scotland,  and 
France  ;  and  that  those  words  have  thus  acquired  an  established  sig- 
nification, of  which  the  framers  of  the  constitution  cannot  be  sup- 
posed to  have  been  ignorant.  Nor  can  they  be  presumed  to  have 
used  them  in  any  narrower  sense  than  that  in  which  they  have  been 
used  for  centuries  by  the  whole  commercial  world.  On  general 
principles,  it  cannot  be  presumed  that  they  were  used  in  any  local 
or  merely  municipal  sense.  The  fact  that  the  Admiralty  Court  of 
England  was  not  permitted  by  the  King's  Bench  to  exercise  juris- 
diction in  all  admiralty  and  maritime  cases,  but  was  confined  to  a 
very  few, — the  residue  being  monopolized  by  the  common  law  courts, 
—can  in  no  manner  affect  the  proper  force  and  signification  of  those 
words.  Common  respect  for  the  wisdom  of  our  ancestors  prevents 
us  from  believing  that  so  paltiy  a  class  of  cases,  as  those  which  were 
left  to  the  English  Admiralty  at  the  time  of  our  Revolution,  was 
deemed  by  them  necessary  to  be  embraced  in  the  national  constitu- 
tion, as  unsafe  to  be  trusted  to  the  states,  or  of  sufficient  importance, 
in  a  national  point  of  view,  to  be  solemnly  granted  to  the  national 
judiciary. 

They  do  not  rise  to  the  respectability  of  a  class  of  cases,  nor  have 
they  any  national  character,  or  general  commercial  importance,  to 
distinguish  them  from  the  great  mass  of  admiralty  and  maritime 
cases ;  nor  have  I  been  able  to  imagine  any  reason  whatever,  why 
those  cases  alone  should  have  been  transferred  to  the  general  govern- 
ment ;  nor  have  I  ever  met  with  even  an  alleged  reason,  for  sup- 
^Ante,  §32;  po«i,  §191. 
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posing  that  they  were  transferred  to  the  general  government,  because 
the  English  Court  of  Admiralty  entertained  jurisdiction  of  them. 
It  must  have  been  for  a  higher,  more  patriotic,  and  more  national 
reason,  that  the  states  surrendered  the  whole  subject  to  the  Federal 
Government.* 


§  191.  The  Same. — If  we  examine  the  etymology,  or  received  use 
of  the  words  admiralty  and  maritime  jurisdiction^  we  shall  find  that 
they  include  the  judicial  jurisdiction  of  the  admiral,  and  of  all  mari- 
time causes,  or  causes  aiising  from  things  done  upon  and  relating  to 
the  sea ;  or,  in  other  words,  all  transactions  and  proceedings  relative 
to  commerce  and  navigation,  and  to  damages  or  injuries  upon  the 
sea,  or  navigable  waters  of  the  nation,  or  upon  the  high  sea.  In  the 
maritime  codes,  and  the  commentaries  upon  them,  as  well  as  in  the 
writings  of  the  greatest  jurists,  in  all  the  great  maritime  nations  of 
Europe,  the  term  admiralty  jurisdiction  is  uniformly  applied  to  the 
courts  exercising  jurisdiction  over  maritime  contracts  and  concerns, 
and  administering  the  general  maritime  law.  The  judges  of  the 
common  law  courts  in  England,  in  a  spirit  which  has  been  alluded 
to,  use  it  in  a  narrower  sense ;  but  the  distinguished  men  who  prac- 
tised and  presided  in  the  admiralty,  and  who  made  such  subjects 
their  peculiar  study,  always  gave  to  those  words  their  wider  and 
more  appropriate  signification ;  and  there  was  no  superior  sanctity 
in  the  decisions  at  common  law,  upon  the  subject  of  the  jurisdiction 
of  those  courts,  which  should  entitle  them  to  outweigh  the  very  able 
and  learned  decisions  of  the  great  civilians  of  the  admiralty.  In 
seeking  for  the  proper  meaning  of  those  words,  even  in  England, 
where  could  we  so  properly  search  for  information  on  the  subject 
as  in  the  works  of  those  jurists  who  have  adorned  the  Court  of  Ad- 
miralty from  age  to  age,  and  made  its  jurisdiction  the  pride  and 
study  of  their  lives  ?  ^ 

§  192.  Onr  Jurisdiction  Wider  than  that  of  England — It  has 

been  before  remarked  that  the  constitution  was  formed  after  twelve 
years  of  actual  independent  nationality,  under  the  confederation  ; 
that  the  United  States  Government  can,  in  no  proper  sense,  be  called 


^Ante,  §§  4,  5,  38,  39,  40;  De  Lovio  v. 
Bolt,  2  GaU.  468;  Waring  v,  Clarke,  46 
U.   S.   (5  How.)  451-457;  New  Jersey 


Steam  Nav.  Co.  v.  Merchants*  Bank,  47 
U.  S.  (6  How.)  385;  ante,%%  27,  28. 

*Ante,  §§  38,  39,  40,  41;  De  Lovio  uu 
Boit,  2  GaU.  469. 
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an  offshoot  from  that  of  Great  Britain ;  that  the  existence  of  < 
Britain  is  not  alluded  to  in  the  constitution,  much  less  are  a 
her  institutions  adopted  as  the  patterns  or  originals  of  our 
Hence,  if  the  jurisdiction  of  the  British  Admiralty  Courts — En 
ancient  and  modern,  Scotch,  Colonial — had  been  always  and  ( 
where  the  same,  still  a  grant  of  jurisdiction  over  all  admiralt 
maritime  cases  could,  on  no  rational  principles,  be  construed  as  i 
ing,  not  all  cases,  but  only  such  cases  as  one  court  of  one  natioi 
by  another  court  of  the  same  nation,  been  permitted  to  take 
diction  of,  for  merely  municipal  reasons.  Surely,  if  any  British 
was  to  furnish  the  rule  of  our  admiralty  jurisdiction,  it  would  1 
colonial  courts,  whose  jurisdiction  was  of  the  most  extended  cl 
ter,  as  fully  set  forth  in  their  written  commissions.* 

*Ant€,  §§30, 31, 126, 126, 127, 151,  158. 
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CHAPTER  XIII. 

Tkial  by  Jury — Suits  at  Common  Law— Suits  in  Personam — 

Commerce. 

§  193.  Constitntional  Provision  as  to  Jury  Trials. — It  has  been 
sometimes  said  that  the  sixth  and  seventh  amendments  to  the  con- 
stitution, securing  the  ligKt  of  trial  by  jury,  have  the  effect  to  re- 
strict the  general  grant  in  the  constitution,  for  the  reason  that,  in 
admiralty  courts,  causes  are  usually  determined  by  the  court  with- 
out the  aid  of  a  jury.  *'  Depriving  us,  in  many  cases,  of  the  benefit 
of  trial  by  jury,"  was  one  of  the  giievances  enumerated  in  the  Dec- 
laration of  Independence ;  and  the  trial  by  jury  has  always  been,  to 
the  American  People,  an  object  of  deep  interest  and  solicitude,  and 
every  encroachment  upon  it  has  been  watched  with  great  jealousy. 
The  right  to  it  is  secured  by  all  the  state  constitutions,  and  the  want 
of  such  an  express  security,  in  the  Constitution  of  the  United  States, 
was  one  of  the  strongest  objections  taken  against  its  adoption.  To 
meet  the  public  feeling  on  this  subject,  the  sixth  and  seventh  amend- 
ments to  that  instrument  were  adopted  in  these  words :  ^ — 

(6.)  "In  all  criminal  prosecutions,  tlie  accused  shall  enjoy  the 
right  to  a  speedy  and  public  tiial  by  an  impartial  jury  of  the  state 
or  district  wherein  the  crime  shall  have  beeh  committed,  which  dis- 
trict shall  have  been  previously  ascertained  by  law." 

(7.)  "  In  suits  at  common  law,  where  the  value  in  controversy 
shall  exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served, and  no  fact  tried  by  a  jury  shall  be  otherwise  re-examined 
in  any  court  of  the  United  States,  than  according  to  the  rules  of 
the  common  law." 

§  194.  It  does  not  restrict  the  Admiralty  Jnrisdietion. — Able 
jurists  have  contended,  that,  in  this  view,  the  admiralty  jurisdiction 
should  be  considered  as  restricted,  rather  than  extended,  by  the 
frame  of  our  judicial  system.     The  most  careful  reflection,  however, 

>  Parsons  v.  Bedford,  28  U.  S.  (3  Pet  Rep.  446.) 
(102) 
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has  not  enabled  me  to  perceive  how  the  question  of  the  jurisdiction 
of  the  admiralty  is,  in  the  remotest  degree,  affected  by  these  pro- 
visions. The  sixth  amendment  is  expressly  limited  to  criminal  pros- 
ecutions, for  crimes  committed  in  some  state  or  district  of  the 
United  States.  It  would,  therefore,  hardly  extend  to  crimes  com- 
mitted on  the  high  seas,  which  would  alone  be  the  subject  of  ad- 
miralty jurisdiction  ;  and  if  it  could,  thei*e  is  nothing  to  prevent 
Congress  from  doing,  what  they  have  long  since  done,  and  what 
the  British  Parliament  had  done  before  them, — provide  by  law  that 
the  trial  of  maritime  crimes  in  the  Admiralty,  shall  be  by  jury.^ 

§  195.  The  Seventh  Amendment  inapplicable. — So  the  seventh 
amendment  is  limited  to  suits  at  common  law,  which  does  not  in- 
clude either  suits  in  equity,  or  of  admiralty  and  maritime  jurisdic- 
tion.' 


§  196.  Statutes  as  to  Jnry  Trials  in  Admiralty. — Indeed  it 
seems  quite  plain,  that  while  the  people  had  the  subject  before  them, 
fi-esh  from  the  discussions  in  relation  to  the  constitution  itself,  they 
intended  to  confine  the  constitutional  necessity  for  jury  trials,  to 
crimes  committed  within  the  territorial  limits  of  the  United  States, 
and  to  suits  at  common  law,  but  to  leave  it  to  the  wisdom  of  Con- 
gress to  decide,  whether  the  jurisdiction  over  transactions,  so  pecu- 
liar as  those  of  the  sea,  should  be  exercised  only  by  judges,  schooled 
ill  the  principles  and  mysteries  of  such  transactions,  as  had  been 
done  in  all  ages  and  nations  before,  or  should  be  left  to  the  uncer- 
tain chances  of  juries,  familiar  only  with  the  usages  and  necessities 
of  the  land.  Congress  wisely  gave  to  maritime  offences  a  jury,  but 
as  wisely  decided  that  in  causes,  civil  and  maritime,  the  court  should 
decide  the  fact,  as  well  as  the  law.* 

[But  subsequent  Congresses  have  modified  this  decision  in  some 
respects.  Thus  in  the  Act  of  1846,  by  which  it  was  intended  to 
extend  the  admiralty  jurisdiction  over  the  great  lakes,  a  saving 
clause  was  inserted  as  follows :  "  Saving  however  to  the  parties  the 
right  of  trial  by  jur}'  of  all  facts  put  in  issue  in  such  suits,  where 
either  party  shall  require  it."    (5  Stats,  at  Large,  p.  727.)     On  the 


•Waring V.  Clarke,  46  U.  S.  (5  How.) 
450,403;  Edw.  Ad.  Jur.  153;  4  Black. 
Com.  268;  Conklin's  Admiralty  Jur. 
and  Prac.  7. 


«  Parsons  v,  Bedford,  28  U.  S.  (S.Pet.) 
446-7. 

*  Waring  V,  Clarke,  46  U.  S.  (5.  How;) 
441,  492-4. 
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revision  of  the  Statutes,  that  Act  was  omitted  except  this  pro- 
vision, which  was  retained  in  a  modified  form  and  now  forms  part 
of  §  666  of  the  Revised  Statutes.  Also  by  the  Act  of  Feb.  16, 1875 
(18  Stats,  at  Large,  p.  315),  provision  was  made  for  a  trial  of  ques- 
tions of  fact  before  a  jury  of  not  less  than  five  and  not  more  than 
twelve,  in  appeal  cases  in  the  circuit  court,  on  the  consent  of  the 
parties.  But  I  never  heard  of  any  case  in  which  the  parties  were 
willing,  on  an  appeal  from  the  decision  of  a  District  Judge,  to  take 
their  case  before  a  jury.  The  Act  establishing  Circuit  Courts  of 
Appeals  *  has  however  done  away  with  this  provision.] 

§  197.  The  Same. — The  question  whether  any  particular  court 
has  jurisdiction  or  whether  a  particular  cause  be  within  the  judicial 
cognizance  of  the  general  government,  is  totally  different  from  any 
question  of  the  manner  in  which  the  court  shall  proceed ;  and  if 
Congress  should  now  pass  a  law,  that  the  trial  of  all  causes  in  the 
courts  of  the  United  States,  should  be  by  jury,  it  would  not  in  the 
slightest  degree  change  or  modify  the  jurisdiction  of  those  courts, 
nor  interfere  with  the  grant  to  the  Federal  Government.  This  will 
be  readily  perceived,  by  recurring  to  the  ninth  section  of  the  judi- 
ciary act,  giving  jurisdiction  to  District  Courts,  the  last  clause  of 
which  provides  that  "*•  the  trial  of  issues  of  fact  in  the  District  Courts 
in  all  cases  except  civil  cases  of  admiralty  and  maritime  jurisdiction, 
shall  be  by  jury."  Had  the  exception  been  omitted,  admiralty  and 
maritime  cases  would  have  been  triable  by  jury,  like  all  other  cases, 
but  the  juiisdiction  would  not  have  been  changed.  In  some  of  the 
state  courts  of  admiralty  all  causes  were  tried  by  a  jury.® 

§  198.  The  Seventh  Amendment — The  phrase  ''suits at  common 
law,"  in  the  seventh  amendment  to  the  constitution,  has  also  been 
made  the  foundation  of  an  objection  to  the  admiralty  jurisdiction  in 
all  these  cases,  which,  in  England,  at  the  time  of  the  Revolution, 
could  not  be  tried  in  the  Court  of  Admiralty,  but  must  be  brought 
in  the  courts  of  common  law, — an  objection  which  seems  to  have 
been  first  raised  by  the  late  Judge  Baldwin,  in  the  case  of  Bains  v. 
The  Schr.  James  and  Catharine.^ 


»  Act  of  March  8,  1891. 
•Waring  V.  Clarke,  46  U.  S.  (5  How.) 
459;   ante,  §§  168,  169;   The  Genesee 


Chief  V.  ntzhugh,  68  U.  S.  (12  How.) 
459. 

7  Bains  v.  The  James  and  Catharine, 
Bald.  544. 
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§  199.  Classifieation  of  Cases  within  tlie  Judicial  Power.— The 
cases,  brought  by  the  constitution  within  the  judicial  power  of  the 
United  States,  are  subject  to  two  classifications ;  the  fii-st,  as  to  the 
subject-matter  of  the  jurisdiction,  and  the  second,  as  to  the  mode  of 
proceeding.  Under  the  head  of  jurisdiction  they  are  of  four  general 
classes :  1st.  Cases  of  every  description  in  law  and  equity,  arising 
under  the  constitution,  laws  and  treaties  of  the  United  States, — a 
jurisdiction  necessary  to  enable  the  United  States  to  execute  and 
enforce  its  own  laws.  2d.  Cases  of  every  description  affecting  am- 
bassadors, other  public  ministers  and  consuls, — a  provision  obviously 
necessary  to  enable  the  Government  of  the  United  States  to  regu- 
late its  intercourse  with  foreign  nations,  and  to  secure  the  dispens- 
ing of  justice  to  the  agents  of  that  intercourse.  3d.  To  all  cases 
of  admii-alty  and  maritime  jurisdiction, — a  provision  necessary  to 
enable  the  general  government  to  administer  that  bmnch  of  the  law 
known  as  the  admimlty  and  maritime  law, — embracing  the  system 
of  laws,  which  regulate  the  rights  and  duties  of  those  engaged  in 
maritime  affairs,  or  doing  business  on  navigable  waters  which  con- 
stitute the  highways  of  nations.  4th.  To  controversies  between 
citizens  of  different  states,  etc. — ^a  provision  necessary  to  secure  a 
due  administration  of  justice,  in  cases  in  which  national  prejudices, 
state  pride  or  state  interest  might  influence  the  decision  of  the  state 
tribunals.  This  classification  relates  entirely  to  the  jurisdiction,  so 
far  as  it  depends  upon  the  subject-matter.^ 

§  200.  Tlie  Same* — The  other  classification  is  entirely  indepen- 
dent of  the  question  of  jurisdiction,  and  depends  solely  upon  the 
mode  of  proceeding,  and  embraces  thi*ee  classes,  viz.,  common  law 
cases,  equity  cases,  and  admiralty  and  maritime  cases.  These  classes 
include  all  judicial  cases.  By  cases  at  common  law  are  meant 
cases  in  which  legal  rights,  duties,  and  offences  are  to  be  ascertained 
in  courts  of  law.  By  cases  in  equity  are  meant  cases  in  which 
equitable  rights  and  duties  are  to  be  ascertained,  in  courts  of  equi- 
table jurisdiction  and  proceeding ;  and  by  admiralty  and  maritime 
cases  are  meant  cases  in  which  maritime  rights,  duties  and  offences 
become  the  subject  of  judicial  cognizance  in  courts  of  admiralty  and 
maritime  jurisdiction.* 

•  Ante,  §27.  I  U.  S.  (3  Pet)  446;  Waring  v,  aarke,  46 

•Ante,  §27;  Parsons  v.  Bedford,  28111.  S.  (5  How.)  460. 


Digitized  by 


Google 


106  THE  AMERICAN   ADMIRALTY. 

§  201.  Different  Systems  of  Practice.— Each  of  these  courte 
has  ite  own  system  of  legal  principles,  and  its  own  pmctice,  or  course 
of  procedure ;  so  that  a  suit  at  law,  a  suit  in  equity,  and  a  suit  in 
admiralty,  can  hardly  be  said  to  resemble  each  other.  It  is  not, 
however,  to  be  understood,  that  the  same  substantial  claim  may  not 
be  a  matter  of  controversy  in  courts  of  either  class.  A  claim  for 
mariners'  wages  may  be  prosecuted  in  a  court  of  law,  and  it  is  then 
a  case,  or  suit  at  common  law ;  ^^  and  it  is  to  be  settled  according 
to  the  rules  which  govern  the  court  in  which  it  is  prosecuted.  The 
same  demand  may,  also,  by  the  necessity  of  a  discovery,  or  of  an  in- 
junction, or  by  the  intervention  of  trustees,  be  brought  within  the 
range  of  equitiible  jurisdiction :  it  then  becomes  a  case  in  equity, 
and  the  rules  of  that  coui-se  of  procedure  must  be  applied  to  it.  Or 
the  same  claim  may  seek  its  more  usual  and  appropriate  forum,  a 
court  of  admiralty ;  in  which  case,  it  is  to  be  disposed  of  according 
to  the  courae  of  admiralty  courts.  The  constitution  nowhere  pro- 
vides what  cases  shall  be  within  the  one,  or  the  other  class,  nor  what 
shall  be  the  steps  of  proceeding.  That  is  left  to  be  settled  by  the 
courts,  according  to  the  established  principles  of  judicial  procedure, 
subject  to  the  restrictions  in  the  sixth  and  seventh  amendments  of 
the  constitution,  which  provide  that  in  all  criminal  prosecutions, 
and  in  suits  in  common  law  courts,  involving  more  than  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved.^* 

§  202.  Admiralty  Cases  not  included  in  the  Seventh  Amend- 
ment.— The  fact  that  the  constitution  provides  only  that  all  crimes 
shall  be  tried  by  a  jury,  and  that,  in  all  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  twenty  dollars,  the  right  of 
trial  by  jury  shall  be  preserved,  and'  omits  to  include  in  the  same 
provision  admiralty  and  maritime  civil  cases,  and  cases  in  equity, 
shows  that  it  was  not  intended  to  include  them,  and  that  the  proper 
force  of  the  seventh  amendment  is,  that,  in  all  cases,  except  equity 
and  admiralty  cases,  the  parties  shall  have  the  right  to  a  trial  by 
jury,  if  they  demand  it.^ 


w  LeontJ.  Galceran,  78  U.  S.  (11  Wall.) 
185.  So  also  with  a  claim  for  a  collision ; 
Schoonmacher  t>.  Gilmore,  102  U.  S. 
118. 

11  Parsons  v,  Bedford,  28  U.  S.  (3  Pet.) 
446;  Blad.  r.  Banifield,  3  Swan.  605; 
Rex  V,  Carew,  id.  670;  The  King  v.  Ca- 


rew,  1  Vernon,  54;  Nicol  o.  Gk>odall,  10 
Ves.  155;  Parker  v.  Toulmin,  1  Cox, 
Chan.  Cases,  264 ;  Duncan  v.  M'Calmont, 
3  Beav.  409;  Anonymous,  12  Mod.  16; 
The  Belfast,  74  U.  S.  (7  Wall.)  643. 

12  The  Genesee  Chief,  53  U.  S.   (12 
Howard),  400. 
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§  203.  Different  Seope  of  the  Constitntion  and  the  Statutes. 

—  In  Bains  v.  The  Schr.  James  and  Catharine,  the  learned  judge 
seems  to  have  overlooked  the  distinction  between  the  constitution 
and  the  acts  of  Congress,  as  well  as  the  difiference  between  the 
course  of  proceeding  and  the  fundamental  law  of  jurisdiction.  The 
Umit  and  extent  of  the  judicial  power  of  the  United  States  are  fixed 
by  the  constitution,  which  is  inflexible  and  above  the  power  of  Con- 
gress, while  the  mode  of  exercising  that  jurisdiction,  the  organization 
of  the  courts,  and  the  course  of  procedure,  are  prescribed  by  the  acts 
of  Congress,  and  are  subject  to  be  altered,  modified,  or  repealed  at 
the  pleasure  of  the  national  legislature,  which  may  at  any  time  en- 
act that  all  cases  of  admiralty  and  maritime  jurisdiction  shall  be 
tried  by  a  jury.     The  forum  would,  nevertheless,  remain  the  same.^^ 

§  204.  Cases  in  Bern  and  in  Personam.— It  is  not  uncommon  in 
the  reports.to  find  counsel,  and  even  judges,  insisting  that  the  court 
has  not  jurisdiction  in  a  particular  maritime  cause  of  action  in  per- 
ftonam^  while  they  admit  the  jurisdiction  over  the  same  cause  of.  ac- 
tion in  rem.  And  it  has  been  sometimes  asserted,  that  the  admiralty 
courts  have  jurisdiction  only  in  rem^  or,  at  most,  but  very  rarely  in 
personam^  and  only  as  ancillary  to  the  jurisdiction  in  rem.  A  reference 
to  the  most  common  books  of  precedents  and  cases,  will  show  that 
in  the  earlier  periods  of  admiralty  pmctice,  almost  all  the  cases  were 
in  personam.  This  was  the  usual  coui-se  of  admiralty  proceedings, 
and  it  was  not  considered  necessary  to  arrest  the  vessel,  except  in 
cases  where  the  owners  or  master  were  absent,  or  where  a  mere 
question  of  privilege  or  preference  was  to  be  decided.  But  the  dis- 
tinction between  proceedings  in  rem  and  in  personam  has  no  proper 
relation  to  the  question  of  jurisdiction.  If  mariners'  wages,  sal- 
vage, freight,  and  bottomrj",  are  maritime  causes  of  action,  then  the 
coui-t  of  admii-alty  has  jurisdiction  of  them,  and  may  use  any  of  its 
appointed  modes  to  give  the  party  any  remedy  to  which  the  law  en- 
titles him.  The  substratum  of  the  action  is  the  liability  of  one 
party  to  respond  to  another,  and  the  court  may  enforce  it  against 
the  person,  or  against  a  particular  portion  of  his  property,  or  against 
his  property  generally,  as  the  law  may  have  provided  the  right.  If 
the  claim,  which  is  the  cause  of  action,  be,  by  law,  a  lien  upon  a 
vessel,  her  cargo,  freight,  the  proceeds  of  the  same,  or  the  remnants 
and  surplus  thereof,  the  court  may  enforce  that  lien  by  a  suit  in 

^  Ante,  i  IS. 
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rem^  or  may  allow  the  lien  to  remain,  and  compel  the  party  himself 
to  pay  the  demand.  In  such  cases,  the  question  before  the  court 
is  not  whether  the  court  have  jurisdiction,  but  whether  the  party 
have  right ;  it  is  not  a  question  in  abatement,  but  a  question  of  the 
merits  of  the  action.  ^^  If  the  cause  is  a  maritime  cause,  subject  to 
admiralty  cognizance,  jurisdiction  is  complete  over  the  pei-son,  as 
well  as  over  the  ship.  It  must  in  its  nature  be  complete,  for  it  can- 
not be  confined  to  one  of  the  remedies  on  the  contract,  when  the 
contract  itself  is  within  its  cognizance."  ^* 

§  205.  Maritime  Cases  in  Common  Law  Courts. — It  has  been 
sometimes  insisted,  that  the  admiralty  has  not  jurisdiction  of  any 
case  of  which  the  common  law  has  jurisdiction.  Indeed,  as  has  been 
before  remarked,  such  a  rule  was  made  a  principal  cause  for  restrain- 
ing the  English  Admiralty  Court.  The  jurisdiction  of  that  court 
especially  extended  to  cases  not  maritime,  arising  beyond  sea,  and 
with  foreigners.  A  reason  given  for  this  jurisdiction  was,  that,  by 
the  common  law,  the  courts  of  common  law  could  only  take  cogni- 
zance of  matters  arising  within  the  counties  of  the  realm,  because 
everj'  fact  must  be  averred  in  the  pleadings,  to  have  arisen,  or  hap- 
pened within  some  particular  county  of  England.  While  this  strict- 
ness prevailed,  it  is  clear  that  cases  arising  beyond  sea  could  not  be 
tried  in  the  common  law  courts.  In  process  of  time,  however,  the 
common  law  courts  held  the  venue  to  be  immaterial  and  not  travers- 
able, and  hence  a  fictitious  venue  was  laid,  and  all  facts  were  averred 
to  have  arisen  at  Westminster ;  and  then,  and  for  that  reason,  they 
denied  the  jurisdiction  of  the  admirAlt3%  it  being  no  longer  necessa- 
ry. The  test  of  happening  within  or  without  the  body  of  a  county, 
which  should  have  been  confined  to  cases  (not  necessarily  maritime) 
[  alleged  to  have  happened  beyond  sea,  was,  in  process  of  time,  applied 
to  maritime  cases  happening  in  the  close  seas  of  England ;  and  final- 
ly the  notion  came  to  prevail,  that  all  cases,  in  which  the  common 
law  gives  a  remedy,  and  in  which  the  common  law  courts  are  easily 
accessible,  are  not  within  the  admiralty  jurisdiction.  It  is  extraor- 
dinary that  it  should  be  contended,  that  no  cases,  which  might  be 


»*The  U.  S.  t>.  350  Chests  of  Tea,  25 
U.  S.  (12  Wheat)  486;  Dunlap  Ad.  Prao. 
69;  Bains  v.  The  James  and  Catharine, 
Bald.  C.  C.  R  544;  Cutler  o.  Rae,  48  U. 
S.  (7  How.)  729;  New  Jersey  Steam 


Nav.  Co.  t>.  Merchants'  Bank,  47  U.  S. 
(6  How.)  392;  Boyd's  Proceedings,  pa«- 
8im;  Clerke's  Praxis,  passim;  HaU's 
Adm.  passim ;  Dupont  v.  Vance,  60  IT. 
8.  (19  How.)  171. 
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the  subject  of  suits  at  common  law,  should  be  heard  in  the  admiral- 
ty,— since  seamen's  wages,  and  almost  all  the  subjects  of  English 
Admimlty  jurisdiction,  may  be  prosecuted  in  common  law  courts, 
even  in  England,  and  such  a  construction  would  annihilate  the 
admiralty  jurisdiction  in  that  country,  and  make  the  grant  of  it  in 
our  constitution  quite  unmeaning  and  nugatory.^ 

§  206.  Argnment  as  to  Locality. — It  has,  however,  with  much 
less  reason,  been  said,  in  relation  to  the  lakes  and  rivers,  bays  and 
harbors  in  this  country,  that  they  are  not  within  the  admiralty  and 
maritime  juiisdiction,  because  the  common  law  courts  on  the  shores 
are  conveniently  accessible  and  competent  to  give  relief.  This  must 
be  a  fallacy,  if  it  be  true  that  the  admiralty  and  maritime  jurisdic- 
tion is  conferred  upon  the  Fedei-al  Goverament,  as  has  been  before 
remarked,  for  national  and  international  purposes,  and  not  to  sup- 
ply deficiencies  in  the  common  law,  nor  to  create  a  more  accessible 
jurisdiction, — especially  since  the  same  court  of  the  United  States 
is  at  the  same  time  a  common  law  court  and  an  admiralty  court. 
This  jurisdiction  was  made  national,  because,  by  the  common  con- 
sent of  civilized  nations,  maritime  transactions,  on  the  great  high- 
ways of  commerce,  should  be  subjected  to  the  vera  lex,  recta  ratio, — 
the  equitable  principles  anti  rules  of  natural  justice, — which,  without 
the  enactment  of  any  legislature,  are  acknowledged  as  the  general 
maritime  law ;  and  also,  because  the  internal  as  well  as  external 
peace  of  the  nation  might  be  involved,  and  the  rights  of  citizens  of 
the  different  states  might  be  subjected,  not  to  a  general  and  unbi- 
ased tribunal,  but  to  a  local,  a  prejudiced,  or  a  partial  one,  if  the 
local  courts  should  retain  this  class  of.  cases. 

That  there  are  local  laws,  and  local  courts,  ready,  and,  in  their 
own  view,  competent  to  give  redress,  so  far  from  being  a  reason 
why  the  admii-alty  jurisdiction  should  be  excluded,  is  one  of  the 
strongest  reasons  why  it  should  be  ample  and  accessible.  In  no 
other  way,  can  the  maritime  law  be  maintained  or  administered 
with  uniformity  and  national  consistency,  and  the  equal  rights  of 
all  be  preserved  on  the  navigable  waters  washing  the  shores  of  dif- 
ferent states,  which  are  not  the  exclusive  property  of  any  one  of 
them,  but  are  common  to  them  all.^^ 


**  Steele  v,  Thacher,  Ware,  91 ;  War- 
ing V.  Clarke,  46  U.  S.  (5  How.)  461; 
Parsons  v,  Bedford,  28  U.  S.  (3  Pet.) 
447;  The  Diana,  1  Lushington,  541. 


i«  Waring  v,  Clarke,  46  U.  S.  (5  How.) 
469-495;  Federalist,  No.  83;  Tiie  Gene- 
see Chief,  53  U.  S.  (12  How.)  253;  ante. 
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§  207.  Legislatire  and  Jadicial  Power  Coextensire. — Hence 
the  constitution  conferred  upon  the  general  government  the  power 
"to  regulate  commerce  with  foreign  nations,  and  among  the  several 
states  and  with  the  Indian  tribes," — a  grant  which  covers  the  whole 
ground  of  commercial  intercourse,  but  was  accompanied  by  the  limi- 
tations, that  "  no  tax  or  duty  shall  be  laid  on  articles  exported  from 
any  state ;  no  preference  shall  be  given  by  an)'  regulation  of  com- 
merce, or  revenue,  to  the  ports  of  one  state  over  those  of  another ; 
nor  shall  vessels  bound  to  or  from  one  state,  be  obliged  to  enter, 
clear,  or  pay  duties  in  another."  "  All  duties,  imports,  and  excises 
shall  be  uniform  throughout  the  United  States."  Subject  to  these 
limitations,  the  legislative  power  of  the  United  States  extends  to 
all  subjects  of  commerce  with  foreign  nations,  among  the  several 
states,  and  with  the  Indian  tribes.  It  surely  cannot  be  denied,  that 
the  judicial  power  is  coextensive  with  the  legislative  power.  The 
want  of  a  proper  judicial  power  to  enforce  the  national  legislation, 
was  one  of  the  greatest  evils  under  the  confederation.^^ 

§  208.  Our  Commerce  Requires  One  System  of  Law. — The  wis- 
dom of  our  ancestors,  in  laying  the  foundations  of  the  republic,  is  in 
nothing  more  evident  than  in  our  organic  regulations  in  relation  to 
commerce.  For  all  commercial  purposes,  we  must  be  one  people, — 
no  protective,  retaliatory,  prohibitory  S3'stems  of  revenue,  or  other 
restriction,  can  ever  interfere  with  the  bonds  of  our  nationality ; 
perfect  freedom  ^nd  equality  of  tiade  and  navigation  among  our- 
selves is  constitutionally  secure.  If  it  had  not  been  so,  long  befoi-e 
this  time  we  should  have  been  divided,  weak,  and  antagonistic  na- 
tions, the  fragments  of  our  original  Union.  How  easy  it  is  to  per- 
ceive that  our  harmony  may  be  interrupted,  and  our  strength 
impaired,  if  each  state  may  adopt  and  enforce  on  its  half  of  a  river, 
its  section  of  a  lake,  its  short  stretch  of  coast,  in  its  own  ports  and 
harbors  and  local  waters,  to  which  all  the  states  have  a  common  right 
of  use,  a  system  of  commercial  and  maritime  law,  repealing,  or  con- 
flicting with,  that  great  system  of  commercial  law  which  is  known 
as  the  Admiralty  and  Maritime  Law,  and  which  alone  can  secure 
those  equal  state  rights  which  it  was  one  great  object  of  the  consti- 
tution to  protect.^® 

"  Const.  Art.  1,  §  8,  Subd.  1,  3;  id.  §  9,  Subd.  6. 
w^ntc,  §4. 
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CHAPTER  XIV. 

The  Maritime  Law — Maritime  Contracts. 

§  209.  The  Maritime  Law. — The  maritime  law,  being,  not  the 
law  of  any  particular  countr}',  but  a  law  common  to  all  nations  which 
are  engaged  in  maritime  commerce,  does  not  rest  for  its  character 
or  authority  on  the  peculiar  institutions  and  local  customs  of  any 
particular  country,  but  consists  of  certain  principles  of  equity  and 
usages  of  trade  which  general  convenience  and  a  common  sense  of 
justice  have  established  in  all  the  commercial  countries  of  the  world, 
to  regulate  the  dealing  and  intercourse  of  merchants  and  mariners, 
in  matters  relating  to  the  sea.^ 

§  210.  Writers  on  Maritime  Law. — The  general  maritime  law  is 
found,  broadly  and  fully  laid  down  and  discussed,  in  the  works  of 
the  celebrated  and  learned  conmientatoi's  upon  the  maritime  codes, 
and  of  other  elementary  writers  on  maritime  law,  such  as  Seldon, 
Grotius,  Stracha,  Bynkei-shoek,  Valin,  Stypmanus,  Loccenius,  Casa 
Regis,  Emerigon,  Kuricke,  Pothier,  Roccus,  Malynes,  Cleirac,  Bou- 
cher, Boulay  Paty,  Pardessus,  Vinnius,  Lubeck,  Targa,  and  many 
others,  whose  works  have  been  the  univeraally  known  and  every- 
where conceded  evidence  of  the  admiralty  and  maritime  law.^ 

§  211.  Tliey  Considered  tlie  Nature  of  tlie  Transaction.— It  would 
swell  this  treatise  far  beyond  the  limits  which  I  intend  to  give  it, 
were  I  to  attempt  an  analysis  or  synopsis  of  those  various  codes  and 
commentaries.  It  will  be  sufficient,  here,  to  remark,  that  none  of 
them  adopt  any  rule  at  all  analogous  to  the  English  rule  as  narrowed 
down  by  the  prohibitions  of  the  King's  Bench.  The  question, 
whether  a  cause  of  action  arose  within  the  limits  of  a  county,  or  in 
a  harbor, — or  was  founded  on  an  instrument,  sealed  or  unsealed, — 
or  made  on  shore  or  on  shipboard, — in  a  usual,  or  unusual  form, — 

iBat  see  J4  A  §41;  The  Rovena,  I  «1  Boulay  Paty,  96;  3  Kent's  Com. 
Ware,  815;  8  Kent's  Com.  3d  edit  1.      1 8d  edit.  1-21. 

(Ill) 
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appears  never  to  have  entered  the  minds  of  those  legislators  and 
jurists.  They  have  always  looked  solely  to  the  maritime  nature  and 
character  of  the  transactions,  which  cannot  depend  upon  any  such 
considei-ations,  and  they  treat  of  all  cases  of  service,  contract,  tort, 
or  accident  relating  to  ships,  shipping,  and  maritime  commerce.' 

§  212.  Maritime  and  Non-maritime  Agreements. — While,  how- 
ever, the  maritime  law  regulates  and  enforces  all  maritime  contracts, 
it  does  not  take  cognizance  of  agreements  not  in  themselves  mari- 
time, although  they  may  be  preliminary  to  maritime  contracts,  and 
have  a  direct  reference  to  them.  Thus,  a  marine  policy  of  insur- 
ance is  a  maritime  contract ;  but  an  agreement  to  make  a  particular 
policy,  has  been  held  to  be  not  a  maritime  contract ;  so  that,  if  the 
agreement  should  be  violated,  and  the  policy  should  not  be  made, 
or,  being  made,  should  differ  in  important  pai-ticulara  from  that 
agreed  upon,  the  admiralty  would  not  have  jurisdiction  of  a  suit  for 
that  violation,  although  it  would  entertain  a  suit  on  the  policy 
actually  made.  So,  too,  the  chartering  of  a  ship  is  a  maritime  ser- 
vice, and  the  charter  party  is  a  contract  within  the  cognizance  of 
the  admiralty  ;  but  a  mere  undertaking  to  make  a  charter  party,  or 
to  procure  a  pei-son  to  make  one,  is  not  within  the  jurisdiction  of 
the  admiralty.*  It  is  not  a  maritime  contract.  It  is  not  subject  to 
the  regulation  of  the  maritime  law.  The  distinction  in  many  cases 
will,  undoubtedly,  seem  shadowy  ;  still,  in  a  large  class  of  cases,  it 
will  be  readily  perceived,  and  its  importance  fully  appreciated.^ 

§  213.  What  is  a  Maritime  Contract. — It  is  not  always  easy  to 
determine  what  is  a  maritime  contract.  The  dividing  line  between 
causes  maritime  and  not  maritime,  is  not  always  strongly  marked. 
It  is  believed  that  a  sure  guide,  in  matters  of  contract,  is  to  be  found 
in  the  relation  which  the  cause  of  action  has  to  a  ship,  the  great 
agent  of  maritime  enterprise,  and  to  the  sea  as  a  highway  of  com- 
merce. Where  there  is  navigable  water,  and  ships  and  vessels,  these 
are  the  subjects  of  the  maritime  law.  If  a  case  relate  to  a  ship,  or 
to  commerce  on  navigable  waters,  then  it  is  subject  to  the  maritime 


»  Pard.  Loix  Mar.  451. 

♦Torices  «.  The  Winged  Racer,  39 
Hunt's  Merch.  Mag.  458;  contraj  The 
Pacific,  1  Blatchf.  669. 

«De  Lovio  v.  Boit,  2  GalL  468;  An- 
drews V,  Essex  Fire  &  Marine  Ins.  Co., 


8  Mason,  16;  Dean  v.  Bates,  2  Woodb. 
<fe  M.  87;  Dunlap's  Prac.  43;  Plnmmer 
t>.  Webb,  4  Mason,  880;  vide  The  Trib- 
une, 3  Sumn.  144;  Cox  v.  Murray,  Abb. 
Ad.  340. 
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law,  and  is  a  case  of  admiralty  and  maritime  jurisdiction.  The 
languages  of  those  nations  in  which  the  admiralty  and  maritime 
jurisdiction  has  been  longest  acknowledged,  and  where  the  system 
of  law  which  regulates  maritime  commerce  has  been  most  studied, 
furnish  a  brief  illustration  of  tlie  proper  compavSs  of  the  maritime 
law,  in  the  significant  descriptive  names,  which  they  give  to  it  in  the 
vernacular  tongue.  Sea  Laws — Maritime  Law — Law  of  Ships  and 
Shipping — Laws  of  Naval  Trade  and  Commerce — Droit  Maritime — 
Water  Rechte — Scip  Rechte — Scip  Eeohts — Skip  Roet — Zee  Rechten 
— Gius  Nautico — Le<jigi  Maritimi-^xis  Maritimi,^  Much  of  which 
is  briefly  expressed  in  the  title  of  the  ''  Consulate  or  Agreements, 
statutes,  and  good  ordinances,  which  the  ancients  established  for 
the  cases  of  merchants  and  maiiners  and  masters  of  vessels."  ^ 

We  find  no  allusion  to  tides,  as  affecting  the  law ;  no  exceptions 
of  ports  or  harbors,  or  naiTOw  seks,  or  bodies  of  counties ;  or  con- 
tracts in  unusual  fonn,  or  sealed,  or  unsealed,  with,  or  without  a  pen- 
alty, made  on  land,  or  on  shipboard.  The  only  question  is^  whether 
the  transaction  relates  to  ships  and  vessels^  masters  and  mariners^  as  the 
agents  of  commerce^  on  great  navigable  waters,  "  Toutes  les  affaires 
relative  a  la  navigation  et  aius  navigateurs  appartient  au  droit  mari- 
time r  ^ 

§  214.  Language  of  Documents. — At  the  hazard  of  unnecessary 
repetition,  I  shall  here  bring  together  further  evidence,  consisting 
of  exti-acts  from  documents  which  have  been  already  referred  to, 
and  which  will  show  the  uniformity  or  similarity  of  language  that 
has  been  used  on  this  subject,  in  different  ages  and  countries. 

"  To  hold  conusance,  of  pleas,  debts,  bills  of  exchange,  policies  of 
assurance,  accounts,  charter  parties,  contractions,  bills  of  lading,  and 
all  other  contracts,  which  may  anyways  concern  moneys  due  for 
freight  of  ships,  hired  and  let  to  hire,  moneys  lent  to  be  paid  beyond 
the  seas,  at  the  hazard  of  the  lender,  and  also  of  any  cause,  business, 


•  Mare. — The  sea;  sometimes  a  great 
river.  Maritimus. — Of  or  belonging  to 
the  sea.  NatUa, — A  sailor.  NaiUicus. 
— Belong! ug  to  ships  or  mariners.  Na- 
vi9, — A  ship  or  bark;  any  vessel  of  the 
sea  or  rivers.     Navalia, — ^Belonging  to 

ships. — AiNSWORTH. 

^6  Pard.  11;  ante,  5  184;  vide  Vande- 
water  c.  Mills,  60  U.  S.  (19  How.)  82; 
8 


Ward  V.  Thompson,  63  U.  S.  (22  How.) 
330;  Waterbiiry  tj.  Myrick,  Blatchf.  &  H. 
34;  Plummer  v,  Webb,  4  Mason,  380; 
Albei-ti  V,  The  Virginia,  2  Paine,  115; 
Thackarey  v.  The  Farmer,  Gllp.  526; 
The  Canton,  Sprague,  437. 

83  Pard.  Loix  Mar.  451;  1  Boulay 
Paty,  99. 
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or  injury  whatsoever,  had,  or  done  in,  or  upon,  or  through  the  seas, 
or  public  rivei-s,  or  fresh  water  streams,  havens,  and  places  subject 
to  overflowing  whatsoever  within  the  ebbing  and  flowing  of  the  sea."  ® 

"Also,  touching  all  and  singular  other  matters  which  concern 
merchants,  owners,  and  proprietors  of  ships,  masters,  shipmen,  man- 
nera,  and  shipwrights."^^ 

"  Agreements,  statutes,  and  ordinances,  established  by  the  ancients 
for  the  cases  of  merchants  and  marinera  and  masters  of  vessels."  ^^ 

"  Laws  of  ships  and  navigators."  ^^ 

"  Judgments  of  the  sea,  of  masters,  of  marinei*s,  and  merchants, 
and  all  their  doings."  ^ 

*'  Ordinances  that  masters  and  merchants  observe  among  them- 
selves, in  subjects  of  maritime  law."  ^* 

"  Water-law,  as  established  by  the  merchants  and  masters."  ^^ 

"  Directions  for  those  who  pursue  commerce  and  put  to  sea."  ^* 

"  All  business,  civil  and  maritime,  whatsoever,  commenced,  or  to 
be  commenced,  between  merchants,  or  between  owners  and  proprie- 
toi-s  of  ships  and  other  vessels,  and  merchants  or  others  whomsoever, 
with  such  owners  and  proprietors  of  ships,  and  all  otlier  vessels 
whatsoever."  ^^ 

"  To  take  cognizance  of,  and  proceed  in  all  causes,  civil  and  mari- 
time, and  in  complaints,  contracts,  debts,  exchanges,  policies  of  as- 
surance, accounts,  charter  parties,  agreements,  bills  of  lading  of 
ships,  and  all  matters  and  contracts,  which  in  any  manner  whatso- 
ever relate  to  freight  due  for  ships  hired  and  let  out,  transport 
money,  bottomry,  or  which  are  affairs  between  merchants,  or  be- 
tween owners  and  proprietors  of  ships,  or  other  vessels,  and  mer- 
chants, or  other  pei-sons  with  owners  and  proprietors  of  ships  and  all 
other  vessels."  ^® 

It  will  be  observed  that  these  are  extracts  from  the  earliest  and 
most  authentic  evidences  of  the  maritime  law,  throughout  the  whole 
coast  of  modern  civilization  in  Europe  and  America,  previous  to 
one  hundred  years  ago ;  and  the  concurrence  of  all  these  authorities 
cannot  fail  to  show  that  the  maritime  law  is,  and  always  has  been, 
The  Law  of  Ships  and  Vessels  and  Naval  Commerce. 


•^nfc,§  48. 

"  Ante,  1 184. 

"5  Pard.  Loix  Mar.  7,  9. 

W-4nte,  1551,  181. 


i*^nte,  §182. 
^*>  Ante,  ilSS. 
w^nte,  §185. 
"^nee,  §126. 
iMnte,  §151. 
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MARIXrME  LAW — MARITIMK  CONTRACTS. 


§  214  a.  Maritime  and  Non-Maritime  Causes  Specified 

question  whether  a  certain  cause  of  action  or  contract  is  i 
lias  been  raised  before  the  courts  in  many  cases,  and  it  is  nc 
easy  to  follow  the  reasoning  which  htis  led  the  courts  to  deci< 
following  instances  maybe  referred  to.  Actions  have  beer 
ed  as  resting  on  maritime  contract  in  the  following  cases,  v 
an  insurance  policy ;  ^  against  an  owner  of  cargo  in  general  a^ 
for  weighing,  inspecting  and  measuring  cargo  ;  ^  for  coope 
go ;  ^  for  compressing  cargo ;  ^  for  the  services  of  a  watch r 
diver ;  ^  an  average  adjuster ;  ^  for  the  use  of  a  dry  dock  ;  • 
moving  ballast;^  for  lockage  in  a  river ;2»  for  wharfag 
insurance  premiums ;  ^^  for  launching  a  vessel  which  li 
diiven  ashore  ;  ®  for  repairing  a  scow  ;  ^s  on  a  contract  t< 
nets  to  a  fishing  vessel ; ^  for  the  chaiter  of  a  vessel  yet  to  h 
and  for  services  as  watchman.**  While  causes  have  beend 
as  not  so  resting,  in  the  following  cases :  For  storage  of  sai 
services  of  a  ship  broker ;  **  for  wharfage  while  laid  up  in 
ter  ;  ^  for  receiving  and  storing  cargo  on  board  a  vessel  dii 
winter ;  *^  for  obtaining  a  concession  to  dig  guano  ;  *^  for  a 
a  "  bar  "  on  board  a  vessel ;  ^^  on  a  contract  to  navigate  a 
a  contract  to  store  wheat  for  the  winter ;  ^  a  contract  by  i 
to  carry  cai*go,  sell  it  and  account  for  the  proceeds ;  ^  for  se 
purchasing  a  vessel,^  etc.  As  to  the  building  of  ships, 
§  264.] 


wins.  Co.  t>.  Dunham,  77  U.  S.  (10 
Wall.)  1. 

»  The  bark  San  Fernando,  12  F.  R. 
841. 

"  The  River  Queen.  2  F.  R.  731. 

«  The  E.  A.  Baisley,  13  F.  R.  703. 

»  The  Wivanhoe,  26  F.  R.  927. 

»•  The  Erinagh,  7  F.  R.  235. 

»  The  Murphy  Tugs,  28  F.  R.  429. 

"The  Coast  Wrecking  Co.  v.  The 
Phoenix  Ins.  Co.,  7  F.  R.  236. 

«  The  Vidal  Sala,  12  F.  R.  207. 

"The  Windermere,  2  F.  R.  722. 

»The  Bob  Connell,  1  F.  R.  218. 

»  Ex  parte  Easton,  95  IT.  S.  75. 

n  The  Illinois,  etc.,  2  Flip.  383.  But 
see  The  Daisy  Day,  40  Fed.  Rep.  603. 


"The  Ella,  5  Hughes,  125. 
^  Endner  v.  Greco,  3  F.  R. 
8'  The  Hiram  R.  Dixon,  33 
»  The  Baracoa,  44  F.  R.  105 
«  The  Maggie  P.,  32  F.  R. 
The  Jos.  Nixon,  43  F.  R.  9S 
3"  Hubbard  v.  Roach,  2  F.  I 
38  The  Thames,  10  F.  R.  84^ 
The  Crystal  Stream,  25  F.  1 
«» The  Murphy  Tugs,  28  F. 
«  The  Pulaski,  33  F.  R.  383 
*^  A  cargo  of  phosphate,  15 
<2Tlie  Illinois,  etc.,  2  Flip. 
*8  A  raft  of  spars,  1  Flip.  54 
**  The  Pulaski,  33  F.  R.  383 
♦-Thclulia,  37F.  R.  369. 
40  Doolittle  V.  Ejiobeloch,  3l 
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CHAPTER  XV. 

Ships  and  Vessels. 

§  215.  What  is  a  Ship. — Ship  is  a  general  term,  and  in  the  law 

is  equivalent  to  vessel.  It  is  defined,  ^^  a  locomotive  machine  adapted 
to  transportation  over  rivers,  seas,  and  oceans." 

"  Sub  vocahulo  navis  omnia  navigationum  comprehenduntur. 

"  Navem  accipere  debemus  sive  marinam^  sive  fluviatilem^  sive  in 
aliquo  stagno  naviget.''  * 

§  216.  The  Same« — Whether  the  old  tradition,  that  the  first  idea 
of  the  canoe  was  suggested  by  a  split  reed  floating  on  the  water, 
be  true,  or  whether  the  simple  i-aft  was  not  the  firat  instrument  of 
maritime  locomotion  and  transportation,  it  is  not  necessary  to  in- 
quire ;  nor  whether  the  tiny  sail  of  the  nautilus,  or  the  web-foot  of 
the  water-fowl,  suggested  the  fii"st  means  of  propulsion.  It  is,  how- 
ever, certain  that  shijis  and  vessels,  in  all  their  varieties  of  construc- 
tion, and  all  their  modes  of  propulsion,  are  but  the  more  or  less  perfect 
combinations  of  the  canoe  and  the  raft,  the  sail  and  the  paddle,  as 
human  ingenuity  and  science,  in  the  progress  of  civilization  and 
art,  have  removed  old  diflBculties  and  suggested  new  expedients,  till 
vessels  are  the  most  perfect  and  wonderful  productions  of  human 
art ;  and  in  all  the  stages  of  their  progress,  from  the  humble  cata- 
maran and  balsa  to  the  majestic  steamer  of  our  day,  they  have  been 
the  great  agents  of  exploration  and  trade,  and  the  formidable  in- 
struments of  individual  and  national  plunder,  as  well  as  of  defence 
and  legitimate  conquest.^ 

§  217.  Size  does  not  determine. — Questions  have  sometimes 
arisen,  how  far  size,  capacity,  purpose,  and  mode  of  propulsion, 
must  enter  into  the  definition  of  a  ship  or  vessel  under  the  maritime 

iMalynes,  123, 141;  1  BoulayPat.  100, 
101;  1  Pard.  97;  Enc.  Am.,  Art  Ship. 

(116) 


*  Falconer's  Diet.  Art  Naval  Archl- 
teeture;  Sea  Laws,  446;  1  MoUoy,  807: 
Falc.  Diet  Catamaran. 
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law,  and  cases  ai-e  found  in  the  books,  in  which  ships  or  vessels  are 
denied  that  character,  because  their  size  was  small  compared  with 
the  more  capacious  constructions  of  modern  times,  and  because  they 
were  employed  in  the  humble  occupations  of  agricultural  or  agrestic 
commerce.  But  to  those  structures  can  hardly  be  denied  the  char- 
acter of  ships  and  vessels,  which,  in  every  particular,  are  superior 
to  the  ships  and  vessels  of  those  countries  and  periods  in  which  the 
great  codes  of  maritime  law  were  promulgated  and  enforced;  nor 
can  it  make  any  difference  whether  the  vessel  is  propelled  by  the 
wind,  the  tide,  or  paddles ;  by  steam,  by  animals,  or  by  the  human 
arm ;  or  towed  by  another  vessel.^ 


§  218.  The  Parpose  determines. — Under  the  name  ''navis,  ship," 
says  Malynes,  "is  all  kind*of  shipping  understood,  and  navigium^ 
vessel,  is  a  general  word,  many  times  used  for  any  kind  of  naviga- 
tion. So  that  it  is  not  of  any  moment  to  describe  the  diversity  of 
ships,  as  carracks,  galleons,  galleasses,  gallics,  centauries,  ships  of 
war,  fly  boats,  busses,  and  all  other  kinds  of  ships  and  vessels." 
Each  nation  has  its  mode  of  construction,  rigging,  and  navigation, 
and  its  peculiar  kind  of  cmft :  but  all  are  ships  and  vessels  which 
are  manned  by  a  master  and  crew,  and  are  devoted  to  the  purposes 
of  transportation  and  commerce,  whether  in  the  fisheries  or  in  mere 
trade.  A  scow,  a  lighter,  a  ferry-boat,  and  probably  a  raft  or  timber- 
ship,  under  certain  circumstances,  would  be  held  to  be  a  ship  or 
vessel,  and  subject  to  the  same  maritime  law  as  other  vessels. 

[A  floating  dry  dock  has  been  held  not  to  be  included  in  the  term 
"ship,"*  and  so  has  a  raft  even  though  navigated.]  ^  It  is  not 
the  form,  the  construction,  the  rig,  the  equipment,  or  the  means  of 
propulsion  that  establishes  the  jurisdiction,^but  the  purpose  and 
business  of  the  craft,  as  an  instrument  of  naval  ti-ansportation.® 


»N.  Y.  Law  Rep.  373;  Gibbons  v.  Og- 
den,  22  U.  S.  (9  Wheat)  217, 220;  Tliack- 
erey  r.  The  Farmer,  Gilp.  525;  The  U. 
S.  c.  Jackson,  4  N.  Y.  Leg.  Ob.  450; 
Van  Santwood  p.  The  John  B.  Cole,  id. 
3T3;  Murray  r.  Ferry-boat  F.  B.  Nim- 
ick,  2  Fed.  Rep.  S6. 

*Cope  V,  Vallette  Dry  Dock  Co.,  119 
U.  S.  625;  see  The  Two  Barges,  46  F. 
R.204. 

6  A  Raft  of  Spars,  1  Flip.  543.    But 


contra^  Seabrook  t?.  A  Raft,  40  F.  R. 
596;  The  F.  &  P.  M.  No.  2,  33  Id.  511; 
and  see  Rev.  Stat  §3. 

®  It  would  not  be  uninteresting  to  enter 
into  some  details  of  the  extraordinary 
diversity  which  exists  in  the  water 
craft  of  different  nations  and  of  differ- 
ent ages,  nor  would  it  fail  to  illustrate 
and  enforce  the  remark  in  the  text; 
but  such  an  inquiry  would  be  out  of 
place  here. 
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§  219.  Ships  Under  U.  S.  Statutes.— The  statutes  of  the  United 
States  in  various  cases  refer  to  the  size  of  ships  and  vessels,  and  it 
must  be  held,  that  vessels  of  the  classes  described  as  ships  and  ves- 
sels in  the  statutes,  are,  for  the  purposes  of  the  maritime  law,  ships 
and  vessels.  By  the  registry  acts,  all  ships  and  vessels  employed 
in  the  foreign  trade,  except  upon  the  northerly  inland  frontier, 
must  be  registered  and  recorded,^  and  among  others  are  mentioned 
vessels  not  exceeding  fifty  tons. 

§  220.  Coasters. — ^Vessels  engaged  in  the  coasting  trade,  must  be 
enrolled  or  licensed,  if  they  be  of  the  burthen  of  five  tons  or  upwards.® 
And  they  are  all  uniformly  spoken  of  in  the  statutes,  as  "ships  and 
vessels."  And  some  of  the  ships  of  Columbus,  in  which  he  traversed 
an  unknown  ocean,  on  the  greatest  maritime  enterprise  of  the  world, — 
of  Cortes,  seeking  to  conquer  a  populous  empire,— of  the  buccaneers, 
the  terror  of  armed  fleets,  and  of  fortified  cities, — were  inferior  in 
size  to  the  small  craft  that  carry  on  commerce  on  our  smaller  lakes 
and  rivers.  '*  The  first  discoverers  of  America  committed  themselves 
to  the  unknown  ocean,  in  barks,  one  not  above  fifteen  tons ;  Fro- 
bisher  in  two  vessels  of  twent)'  or  twenty-five  tons  •  Sir  Humphrey 
Gilbert  in  one  of  ten  tons  only."  ® 

§  221.  Yessels  carrying  all  Cargoes,  and  Canal  Boats. — And 

vessels  devoted  especially  to  the  humbler  commerce  of  agricultural 
productions,  or  of  the  homespun  fabrics  of  the  farm,  and  the  me- 
chanics' shop,  are,  in  the  same  manner,  to  be  considered  ships  and 
vessels,  and  subject  to  the  maritime  law.  It  can  make  no  difference 
in  the  principle,  whether  the  ship  or  vessel  be  loaded  with  tea  from 
Canton,  coffee  from  Rio,  cotton  from  Mobile,  tobacco  from  Richmond, 
flour  from  Baltimore,  coal  from  Liverpool  or  Philadelphia,  onions 
from  Wethei'sfield,  or  with  pork,  poultry,  butter,  cheese,  fruits,  and 
other  articles  of  produce  from  the  farms  and  villages  between  the 
large  ports, — all  these  are  the  agricultui*al  products  of  tlieir  locali- 
ties. And  in  the  same  manner,  silks,  cashmeres,  crapes,  laces,  and 
cloths  from  the  foreign  looms,  and  liquors  from  abroad,  are  no  more 
cargo,  or  merchandise,  or  goods,  than  boots  and  shoes,  home-made 
clothes,  cider,  whiskey,  wooden  clocks,  shoe  pegs,  and  other  coai^se 

TRev.  Stats.  §4131,  4318. 
•Rev.  Stat.,  § 4131,  4318  et  aeq. 
•  Quarterly  Review. 
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articles  of  manufacture,  which  often  fill  the  sloops  and  schooners  en- 
gaged in  the  coasting  trade  of  the  rivers  and  bays  of  the  United 
States.  They  are  the  manufactures  of  their  localities,  and  the  vessels 
that  carry  them  are  the^hips  and  vessels  of  the  maritime  law,  even 
though  they  do  not  make  the  three  years'  voyages  of  Solomon  to 
Tarshish,  for  "  gold  and  silver,  ivory,  and  apes  and  peacocks."  The 
earlier,  as  well  as  the  later  codes  of  maritime  law,  expressly  embrace 
the  vessels  employed  in  this  class  of  commerce,  and  it  is  not  easy  to 
see  how  a  doubt  was  ever  mised  on  the  subject.^^ 

A  question  has  been  raised  as  to  whether  canals  and  canal-boats 
come  within  the  admiralty  jurisdiction.  Judge  Hopkinson,  in  Boon 
V.  The  Hornet,^^  and  Judge  Betts,  in  McCormick  v.  Ives,^  main- 
tained that  the  admiralty  has  no  jurisdiction  over  canals,  on  account 
of  the  artificial  nature  of  those  waters,  and  because  they  are  not 
within  the  ebb  and  flow  of  the  tide  ;  according  to  the  principle  laid 
down  in  the  case  of  the  Thomas  Jefferson.^  This  case,  however, 
was  expressly  overruled  by  the  case  of  the  Genesee  Chief,^*  estab- 
lishing navigability  as  the  true  test,  and  the  cases  depending  upon 
it  fall  within  it. 

In  reference  to  canal-boats,  Mr.  Justice  Nelson,  in  the  Ann  Ar- 
bor,^ intimated  an  opinion  that  they  are  not  within  the  jurisdiction 
of  the  admiralty,  since  they  are  exclusively  adapted  to  traverse  the 
waters  of  a  canal,  having  no  independent  means  of  propulsion,  and 
hence,  are  in  no  proper  sense  vessels.  The  same  view  was  ad- 
vanced in  the  John  B.  Cole,^®  before  Judge  Conklin,  but  it  was  re- 
jected by  the  court ;  and  in  the  case  of  the  Eagle,^^  Judge  Nelson 
quotes  with  approbation  the  case  of  the  Diana,  1  Lushington,  539, 
in  which  Dr.  Lushington  sustained  the  jurisdiction  of  the  English 
Admii-alty  over  a  collision  happening  in  the  Great  North  Holland 
Canal.  The  Welland  canal,  connecting  Lakes  Erie  and  Ontario, 
unites  the  chain  of  the  great  lakes,  and  the  rivei*s  connected  with 
them,  with  the  ocean,  by  the  Gulf  of  St.  Lawrence.  The  Erie 
canal  and  the  Oswego  canal  connect  them  also  with  the  ocean  at 
New  York,  and  the  northern  canal  connects  Lake  Champlain  with 


"Tbackerey  v.  The  Farmer,  Gil  p. 
526;  2  Chronicles,  chap.  9,  21. 

"  Boon  V.  The  Hornet,  Crabbe,  426. 

"McCormick  v,  Ives,  Abb.  Ad.  421. 

"The  Thomas  Jeflferson,  23  U.  S.  (10 
Wheat)  42S. 


1*  The  Genesee  Chief,  63  U.  S.  ( 12 
How.)  443. 

w  The  Ann  Arbor,  4  Blatchf.  C.  C.  R. 
205. 

w  Van  Santwood  v.  The  John  B.  Cole, 
4  N.  Y.  Leg.  Obs.  376. 

"  75  U.  S.  (8  Wall.)  15. 
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the  ocean  at  New  York.  These  lakes  and  canals  are  all  connected 
with  foreign  territories,  and  now  float  an  immense  commerce,  for- 
eign as  well  as  domestic.  The  vessels  in  which  it  is  carried  on, 
called  sometimes  canal-boats,  and  sometimes  lake-boats,  have  a  ton- 
nage of  one  hundred  and  fifty  to  two  hundred  and  fifty  tons,  and 
they  must  be  registered,  or  enrolled  and  licensed  as  vessels  of  the 
United  States,^®  and  by  these  connected  navigable  waters,  in  such 
vessels,  the  productions  of  the  mines,  the  forests,  the  soil,  and  the 
manufactures  of  vast  regions  yet  to  be  settled  and  improved,  ai*e  to 
find  their  way  to  the  markets  of  the  world.  The  Suez  canal  already 
connects  the  Mediterranean  with  the  Eastern  seas,  and  a  Panama 
canal  will  soon  be  a  highway  between  the  two  great  oceans.  Chief 
Justice  Taney,  in  the  Genesee  Chief,  says  of  the  case  of  the  Thom- 
as Jefferson:  "  We  are  convinced  that,  if  we  follow  it,  we  follow  an 
erroneous  decision,  into  which  the  court  fell,  when  the  great  impor- 
tance of  the  question,  as  it  now  presents  itself,  could  not  be  fore- 
seen, and  the  subject  did  not,  therefore,  receive  that  deliberate 
consideration,  which,  at  this  time,  would  have  been  given  to  it  by 
the  eminent  men  who  presided  here  when  that  case  was  decided. 
For  the  decision  wivs  made  in  1825,  when  the  commerce  on  the  riv- 
ei-s  of  the  West,  and  on  the  great  lakes,  was  in  its  infancy,  and  of 
little  importance,  and  but  little  regarded,  compared  with  that  of  the 
present  day."  In  view  of  the  proportions  which  this  commerce 
must  assume,  I  can  see  no  valid  reason  for  denying  these  watei"s, 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burthen,  the 
character  of  navigable  waters,  and  such  vessels  the  maritime  charac- 
ter of  vessels. 

§  221  a.  [Since  the  publication  of  the  second  edition  of  this  work, 
the  views  of  the  text  above  stated  have  been  sustained  by  the  Su- 
preme Court  of  the  United  States.  The  question  of  jurisdiction 
over  canals  had  been  brought  before  that  Court  in  Nov.  1877,  by 
an  application  for  a  writ  of  prohibition  to  the  District  Court  for  the 
Eastern  District  of  New  York  in  the  case  of  The  Monitor,  (9  Ben. 
78),  in  which  that  Court  had  entertained  jurisdiction  of  a  collision 
occurring  on  the  Raritan  canal  which  connects  the  waters  of  New 
York  Bay  with  the  Delaware  River.  The  Supreme  Court  was  then 
equally  divided  on  the  question  of  jurisdiction  and  denied  the  appli- 
cation without  any  opinion.  In  1880,  the  District  Court  for  the 
"  Rev.  Stats.,  §§4261,  4311. 
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Southern  District  of  New  York  entertained  jurisdiction  of  a  collision 
on  the  Erie  Canal.  Malony  v.  City  of  Milwaukee,  1  F.  R.  611.  And 
in  1884  the  question  was  again  presented  to  the  Supreme  Court  in 
the  case  of  Ex  parte  Boyer,  (109  U.  S.  p.  629,)  the  collision  in  this 
case  being  on  the  Illinois  Canal  connecting  Lake  Michigan  and  the 
Mississippi.  The  juiisdiction  was  sustained.  The  Court  reserved 
the  question  whether  the  jurisdiction  "extends  to  waters  wholly 
within  the  body  of  a  State  and  from  which  vessels  cannot  so  pass  as 
to  carry  on  commerce  between  places  in  such  State  and  places  in 
another  State  or  in  a  foreign  country."  There  ai-e  some  such  waters. 
But  the  jurisdiction  of  the  Admiralty  Courts  over  almost  all  canals 
and  navigable  rivers  is  now  established.] 

§  222.  What  the  Term  Ship  includes. — A  ship  is  usually  de- 
scribed as  consisting  of  the  ship,  her  tackle,  apparel,  and  furniture — 
the  steamer,  her  engine,  tackle,  etc.  This  includes  the  hull  and 
spars,  which  constitute  the  ship  ;  the  rigging,  which  constitutes  the 
tackle ;  the  sails,  which  are  apparel ;  the  anchors,  and  numerous 
utensils  for  ship's  use,  which  are  the  furniture.  This  does  not  in- 
clude the  boats,  nor  the  ballast.'-* 


§  223.  The  Same  though  changed. — A  ship  is  always  the  same 
ship,  although  the  original  materials  of  which  it  was  composed  may, 
by  successive  repaire  and  alterations,  have  been  in  the  course  of  time 
entirely  changed ;  and  if  a  ship  be  entirely  taken  to  pieces,  without 
the  intention  of  reconstruction,  should  the  same  materials  be  recon- 
structed into  a  ship  in  precisely  the  same  manner,  it  would  not  be 
the  same  but  another  ship.^ 


*>Sea  Laws,  444;  The  Dundee,  1  Hag. 
AcL  R,  124;  1  MoHoy,  313;  Nouveau 
Valin,  .S6;  The  Endless  Chain  Dredge, 
40  F.  R  253;  A  Raft  of  Ties,  40id.  596; 


Tlie  City  of  Pittsburgh,  45  id.  609. 

"Sea  Laws,   443-4;  Malyues,  123 ^  1 
Boulay  Paty,  102,  104;  1  Mol.  312. 
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CHAPTER  XVI. 

Seas — Lakes — Rivers. 

§  224.  The  High  Seas. — A  ship  is  none  the  less  or  more  a  ship,  be- 
cause she  is  confined  to  fresh  or  salt  water,  or  running  or  stagnant 
water.  The  phrases,  the  sea^  the  high  «ea,  ths  high  seas^  are  fre- 
quently used  in  connection  with  the  admiralty  jurisdiction.  The 
high  8ea^  the  open  sea^  are  phrases  used  to  distinguish  the  expanse 
and  mass  of  any  great  body  of  water,  from  its  margin  or  coast, — its 
harbors,  bays,  creeks,  inlets.  Sigh  seasj  in  the  plural  number,  more 
properly  means  the  oceanic  mass  of  watei-s,  which  is  composed  of 
many  subdivisions  of  seas  and  oceans.^ 

§  225.  The  Sea. — The  sea^  what  is  it  in  the  legal  sense  ?  It  means, 
when  used  by  a  nation  or  people,  the  large  navigable  watera,  on 
which  that  people  have  intercourse  •  or  commerce  in  ships  and  ves- 
sels. On  islands  in  the  ocean,  it  means  the  ocean  ;  in  the  languages 
of  the  South  of  Europe,  it  means  the  Mediterranean;  on  the  Baltic 
Sea,  the  White  Sea,  the  Zuyder  Zee,  the  Sea  of  Geneva,  the  Black 
Sea,  the  Sea  of  Marmora,  the  Sea  of  Azof,  the  Caspian  Sea,  the  Sea 
of  Aral,  the  Red  Sea,  the  Dead  Sea,  the  Sea  of  Galilee,  it  means  tlie 
waters  of  those  seas  respectively.  In  classic  Latin  and  Greek,  an- 
cient and  modern,  and  in  the  vernacular  tongue  of  those  who  dwell 
on  the  shores  of  those  seas,  and  carry  on  commerce  on  their  waters, 
those  waters  are  the  sea,  and  the  vessels  which  navigate  them  are 
ships.  In  the  107th  Psalm,  the  phrase,  "those  who  go  down  to  tlie 
sea  in  ship^,"  is  a  strictly  literal  translation  of  the  Greek  of  the 
Septuagiiit,  and  the  Latin  of  the  Vulgate ;  and  in  all  these  lan- 
guages, precisely  the  same  words  are  used  for  sea,  and  for  ship,  as 
are  used  in  Mark  iv.  1,  for  the  little  sea  of  Galilee,  and  the  vessels 
in  the  port  of  Capernaum ;  and  the  same  words  are  in  constant  use 
throughout  the  Scriptures,  for  all  sorts  of  navigable  waters  and  nav- 
igating vessels.  Virgil  uses  mare,  for  the  river  Timavus,  and  it  was 
in  common  use  by  all  writers  in  Latin,  for  any  large  body  of  naviga- 
1  Waring  v,  Clarke,  46  U.  S.  (5  How.)  462;  Dunlap's  Pi*ac.  32. 
(122) 
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ble  waters,  and  an  adjective  was  added  to  give  it  a  specific  use. 
Mare  inferum^  superum^  Tyrhenum^  Tuscurru,  Adriaticum^  lonicumy 
Mare  magnum^  Mare  oceani? 

§  226.  The  Same.— The  visible  flux  and  reflux  of  the  tide  is  by 
no  means  necessary  to  constitute  the  sea.  There  are  no  visible  tides 
in  the  Baltic,  the  Black,  the  Caspian,  the  Aral,  the  Marmora,  the 
Azof,  the  Dead  Sea,  or  the  Sea  of  Galilee.  I  say  visible  tides,  for, 
if  the  tides  be  the  result  of  the  moon's  attraction,  then  there  must  be 
a  tide  in  all  lai-ge  bodies  of  water,  for  that  attraction  must  be  univer- 
sal and  irresistible ;  and  although  not  easily  perceptible,  because  of 
the  restless  character  of  the  fluid,  still  a  tideometer  might  be  con- 
structed, with  such  delicate  arrangements,  as  to  show  the  attraction 
of  the  moon  with  as  much  certainty  as  the  heat  in  her  winter  rays 
is  measured  by  delicately  constructed  thermometei-s.  If  the  juris- 
diction of  a  court  should  be  made  to  depend  upon  such  a  criteron 
instead  of  the  character  of  the  controversy,  such  an  instrument  in- 
stead of  the  arguments  of  counsel,  would  be  necessary  to  enlighten 
the  court. 


§  227.  The  Same. — The  Mediterranean  Sea  was  the  great  theatre 
of  all  the  maritime  commercial  enterprise  of  the  early  ages,  of  which 
we  have  any  knowledge.  No  one  ever  doubted  that  cases  on  that  sea 
were  cases  of  admiralty  and  maritime  jurisdiction ;  yet  there  is  always 
a  current  running  the  same  way,  as  regularly  as  in  the  Mississippi ; 
and  the  Baltic,  the  White,  the  Black,  and  the  Caspian  seas  have  no 
tide,  but,  like  our  inland  seas,  the  great  western  lakes,  they  have 
at  intervals,  longer  or  shorter,  a  rise  and  fall  of  the  water,  whose 
cause  is  unknown,  and  which  may  be  the  result  of  atmosphenc  pres- 
sure, of  the  force  of  winds,  of  uncertain  and  variable  inflowing  cur- 
rents or  of  ocean  tides,  that,  by  irregular  and  obstructed  subtermnean 
channels,  manifest  their  power  in  iri'egular  spasmodic  throes.^     If 


2  Waring  V.  Clarke,  46  U.  S.  (5  How.) 
462;  Ains.  Diet  Mare. 

•Falconer's  Diet  559-60;  Silliman's 
Joornal,  6  Am.  Reg.  343. 

"  Risk  op  Water.  —  The  Chieago 
Journal  of  Saturday  says:  Lake  Mich- 
igan was  playing  its  anties  again  all 
day  yesterday,  the  water  rising  from 
two  to  four  feet  every  half  hour  or  so, 


and  as  suddenly  receding.  **  At  dusk 
while  the  Lake  was  as  smooth  as  a  mir- 
ror, without  wind  or  any  apparent 
cause,  the  water  rose  to  the  height  of 
four  feet  twice  within  an  hour.  What 
has  caused  this  great  commotion  with 
old  Michigan  is  a  mystery.  It  is  cer- 
tainly very  unaccountable.** — E.  Jour* 
Aug.  1, 1S51. 
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civilization  and  commerce  had  first  had  their  harbors,  and  built  their 
cities  and  their  ships  on  the  inland  waters  of  the  western  continent, 
instead  of  the  eastern,  then  our  majestic  rivers  and  lakes,  the  inland 
waters  of  America,  would  have  had  the  glory  of  exhibiting  the  ne- 
cessity, and  establishing  the  principles  of  the  maritime  law  of  the 
world,  as  they  have  already  been  the  theatre  of  some  of  the  most 
brilliant  naval  and  maritime  exploits  which  have  contributed  to  our 
national  glory. 

§  228.  Ebb  and  Flow  of  Tides.— It  is  not  difficult  to  see  how  the 

matter  of  the  tides  has  risen  to  a  rank  in  relation  to  jurisdiction,  to 
which  it  is  not  entitled.  At  the  tirst  in  England,  the  rise  and  fall 
of  the  tide  was  spoken  of  only  in  relation  to  the  space  between  high 
and  low  water  mark  in  tide  watei-s,  which  was  declared  to  be  within 
the  ebb  and  flow  of  the  tide,  and  so  within  the  admiralty  jurisdiction, 
when  the  tide  was  in ;  but  it  had  no  relation  to  the  general  question 
of  admiralty  jurisdiction.  "  As  far  as  the  tide  ebbed  and  flowed," 
meant  as  far  as  high  water  mark  on  the  shoi*e,  and  not  as  far  up  the 
stream  as  the  tide  was  perceptible.  It  had  no  relation  to  tideless 
waters.  But  in  England,  during  the  contests  with  the  admiralty, 
the  common  law  courts,  as  has  been  shown,  seized  upon  anything 
for  a  pretext  to  further  their  views,  and  it  was  easy  to  make  the 
flowing  of  the  tide  a  limit,  as  well  in  the  navigable  rivers  as  on  the 
sea  coast.  In  the  general  maritime  law,  there  is  nothing  that  con- 
fines maritime  transactions  or  the  maritime  law  to  tide  watera  or  salt 
water.  They  are  limited  only  to  the  aflfairs  of  ships  and  vessels,  and 
those  who  sail,  or  own,  or  use,  or  injure  them.* 

§  229.  Navigability  the  Test  for  Us. — ^In  admiralty  and  maritime 
torts  and  offences,  which  depend  entirely  upon  locality,  the  ebbing 
and  flowing  of  the  tide  has  been  taken  as  an  arbitrary  limit  to  what 
is  called  the  high  sea ;  and  in  England,  the  common  law  courts  have 
established  the  tide  as  the  test  of  jurisdiction  in  British  watew. 
But  in  tlie  United  States,  even  in  matters  which  dep)end  upon  local- 
ity, such  as  seizures,  navigability,  instead  of  tide,  is  made  the  test. 
Congress  and  the  courts  embrace  within  the  admiralty  and  maritime 


^Peyroux  v,  Howard,  32  U.  S.  (7  Pet) 
342;  The  Orleans  v,  Phoebus,  36  U.  S. 
(11  Pet)  175;  The  U.  S.  v.  Coombs,  37 


U.  S.  (12  Pet)  72;  Waring  v.  Clarke,  46 
U.  S.  (5  How.)  463;  anU,  §  71. 
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jurisdiction,  all  seizures  on  waters  navigable  from  the  sea,  by  ves- 
sels of  ten  or  more  tons.* 

[The  above  was  the  language  of  the  early  statutes.  By  the  Re- 
vised Statutes,  §  563,  subd.  8,  the  jurisdiction  is  declared  to  extend 
to  "  all  civil  cases  of  admiralty  and  maritime  jurisdiction,"  and  to 
^^  all  seizures  on  land  and  on  watera  not  within  admiralty  and  mari- 
time jurisdiction."  By  this  change  of  language  the  distinction,  be- 
tween waters  navigable  from  the  sea  by  vessels  of  ten  tons  burthen 
and  other  waters,  seems  to  have  been  obliterated  as  far  as  testing  the 
range  of  the  jurisdiction  is  concerned.] 

§  230.  Blvers  and  Lakes. — There  can  be  nothing  in  the  mere 
rise  and  fall  of  the  water,  which  can  affect  the  jurisdiction  of  courts, 
nor  in  the  periodicity  of  the  rise  and  fall,  nor  in  the  cause  of  that 
rise  and  fall.  Periodical  inundations  and  freshets  exist  in  most  riv- 
ers and  lakes,  and  they  are  subject  to  some  curious  laws  which  are 
known,  and  to  many  others  which  have  hitherto  eluded  discovery. 
It  is  sufficient  to  say,  that  they  would  form  quite  as  respectable  a 
source  of  legal  jurisdiction  and  maritime  law  as  any  merely  lunar 
influence.** 

§  231.  The  Same. — The  rivers  are  properly,  and  philosophically 
speaking,  a  part  of  the  sea.  Tljis  fact  of  physical  geography  is  not 
stated  for  the  purpose  of  thereby  establijihing  a  maritime  jurisdic- 
tion in  all,  or  in  any  rivers.  For  the  purpf)se  of  this  question,  navi- 
gability is  the  true  test.  And  the  court  will  take  judicial  notice 
that  waters  are  navigable.^  The  jui-isdiction  does  not  depend  upon 
the  existence  of  tides  or  of  salt,  or  the  absence  of  currents,  nor  upon 
any  of  the  characteristic  points  of  distinction  between  rivers  and 


oceans 


8 


It  may  seem  fanciful,and,  perhaps,  unprofessional,  to  devote  even 
a  paragraph  or  two  to  such  a  view  of  the  subject ;  but  when,  by  a 
strict  construction,  a  narrow  and  exclusive  sense  Ls  sought  to  be  ap- 
plied to  words  of  a  larger  signification,  it  is  not  always  useless  to 

*  1  Stat,  at  L.  p.  77,  §  9;  Hobart  v,  Dro- 
gan,  35  U.  S.  (10  Pet)  119;  Conk.  Treat 
2d  edit  136,  139,  350,  351;  Holmes  v. 
R.  Co.,  6  Fed.  Rep.  75;  The  Clatsop 
Chief,  8  id.  163. 

<  Jackson  v.  The  Magnolia,  61  U.  S. 
OBO  How.)  299. 


^The  Apollon,  9  Wheat  374;  Lands 
V,  A  Cargo  o£  Coal,  4  Fed.  Rep.  478. 

'The  Genesee  Chief,  53  U.  S.  (12 
How.)  454;  The  Commerce,  66  U.  S.  (1 
Black.)  579;  Hine  v.  Trevor,  71  U.  S. 
(4  WaU.)  565;  The  Belfast,  74  U.  S.  (7 
Wan.)  640. 
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show  that  a  still  more  strict  and  technical  construction  brings  us 
practically  to  the  same  larger  and  more  beneficial  signification. 

§  232.  Land  and  Water  Systems  of  the  Earth.— The  earth  is 
made  up  of  two  great  systems,  if  we  may  so  say, — the  land  system 
and  the  water  system.  "  And  God  called  the  dry  land  earth,  and 
the  gathering  together  of  the  waters  called  He  seas."  The  land  and 
the  water  are  each  made  up  of  numerous  subdivisions,  having  ge- 
neric and  specific  characteristic  definitions.  They  are,  nevertheless, 
respectively,  one  in  a  general  sense.  The  land  is  all  connected  to- 
gether, though  we  do  not  sometimes  see  the  connection.  The  moun- 
tain, the  valley,  and  the  plain,  exist  as  well  at  the  bottom  of  the 
ocean  as  on  the  visible  dry  ground ;  and  capes  and  promontories, 
isthmuses,  peninsulas,  and  islands  are  but  portions  of  the  land.  So 
arms,  inlets,  bays,  ports,  rivei-s,  straits,  and  lakes  are  parts  of  the 
sea,  as  the  branches  of  the  tree,  or  the  limbs  of  the  human  body 
are  portions  of  the  body.  The  waters  of  our  little  archipelago  of 
New  York,  that  wash  the  shores  of  Long  Island,  Staten  Island,  New 
York  Island,  Bedlow's  Island,  Governor's  Island,  Barn  Island,  Ran- 
dall's Island,  Black  well's  Island,  etc.,  thongh  they  are  all  within  coun- 
ties of  the  state  of  New  York,  and  within  the  harbor  of  New  York, 
and  are  connected  with  the  ocean  in  ever}?  direction  by  straits  hardly 
more  than  a  pistol-shot  in  width,  do  not  lose  their  character  as  a  part 
of  the  ocean,  because  those  islands  lie  near  each  other,  any  more  than 
the  waters,  that  surround  the  West  India  Islands  or  the  islands  of 
the  Grecian  archipelago,  cease  to  be  portions  of  the  sea,  because  the 
islands  of  the  sea  lie  clustered  in  their  bosom.  Tiie  great  ocean  (for, 
in  the  general  sense,  tiiere  is  but  one  ocean)  is  but  the  great  cen- 
tral mass  of  water,  like  the  trunk  of  a  tree.  It  is  the  great  reser- 
voir from  which  water  departs  in  vapor,  to  be  condensed  on  the  land, 
and  rolled  back  in  rivei*s  to  its  original  source,  the  ocean.  If  we 
could  take  in,  in  a  panoramic  view,  the  whole  apparent  Hqueous  sys- 
tem, we  should  see  that  the  watei-s  are  all  one  mass,  apparently  as 
well  as  really,  with  the  exception  of  here  and  there  a  lake  with  a 
subteiTanean  outlet,  and  a  few  rivers  that  lose  themselves  in  bibu- 
lous sands.  This  is  the  geogi-aphical  and  philosophical  view  of  this 
great  fact  of  the  unity  of  the  waters.  "  The  gathering  together  of 
the  waters  called  He  seas."  If  the  ocean  and  all  its  rivers  and  arms 
could  be  dried,  and  again  filled,  not  by  the  supplies  from  rivers,  but 
by  welling  up  from  its  own  depths,  it  would  present  the  same  ap- 
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peamnce  as  before.  The  great  rivers  would  be  shorter,  but  they 
would  be  there,  and  filled  with  the  ocean  brine,  which  would  send 
its  vapors  to  the  land,  and  all  the  old  channels  of  the  rivers  would 
be  again  filled  with  their  currents,  and  the  never-ending  circulation 
wottld  be  again  in  motion.  It  is  all  one  mass  of  water,  and  it  would 
be  as  rational  to  say  that  the  peninsulas,  promontories,  isthmuses,  and 
islands  are  no  part  of  the  land,  so  far  as  the  admiralty  is  concerned, 
as  that  the  bays,  creeks,  channels,  inlets,  harbors,  and  rivers  are  no 
part  of  the  sea.  For  practical  purposes,  however,  in  relation  to  the 
admiralty  and  maritime  law,  we  must  be  limited,  not  by  any  strict 
and  technical  limit,  but  by  the  purpose, — the  use, — the  subject- 
matter,  for  the  purposes  of  commerce.  Hence  navigability,  so  far 
as  water  is  concerned,  is,  on  principle,  the  only  test  of  maritime  ju- 
risdiction.® 

§  233.  Navigable  Rivers. — The  navigable  rivera,  up  to  the  point 
of  obstruction  to  the  navigation,  "  all  navigable  rivers  beneath  the 
first  bridges^^^ — ^that  is,  so  far  as  they  are  navigable, — even  in  Eng- 
land, have  been  held  to  be  within  the  admiralty  and  maritime  juris- 
diction, so  far  as  those  classes  of  cases  are  concerned,  of  which  the 
English  Admiralty  had  jurisdiction,  even  when  arising  on  the  ocean. 
In  the  vice -admiralty  courts  of  the  colonies,  the  jurisdiction  extended 
to  *'*' public  streams^  fresh  waters^  rivers^  and  creeks^ 


§  234.  Tlie  Judiciary  Act  of  1789.— The  United  States,  by  the 
fii-st  act  of  Congress  in  relation  to  the  judiciary,  passed  Sept.  24, 
1789,  declared  that  the  admimlty  and  maritime  jurisdiction  extended 
to  **  all  waters  navigable  from  the  sea  by  vessels  of  ten  or  more  tons 
burthen;^'  and  these  early  acts  liave  been  always  held  to  be  impor- 
tant contemporaneous  constructions  of  the  constitution.^^ 

[This  language  has  disappeared  from  our  statutes.  It  had  become 
so  thoroughly  settled  that  the  admiralty  jurisdiction  extended  over 
such  waters  that  on  the  revision  of  the  statutes  of  the  United  States 
in  1873  these  words  were  omitted  in  the  revision,  the  other  words 
giving  the  District  Courts  jurisdiction  over  "  civil  causes  of  admimlt}' 
and  maritime  jurisdiction  "  being  considered  all  that  was  necessary  to 


•Waring  V.  Clarke,  46  U.  S.  (5  How.) 
462;  ante,  §  221. 
»  Waring  V.  Clarke,  46  U.  S.  (6  How.) 


464;  Conk.  Treat.  2d  ed.  350,  n;  Jackson 
V.  The  Magnolia,  61 U.  S.  (20  How.)  300; 
ante^  §  221. 
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cover  this  clause  as  to  seizures.     But  the  early  act  is  none  the  less 
valuable  as  a  contemporaneous  construction.]  ^^ 

§  235.  Act  of  1790  and  1798 — The  act  for  the  government  and 
regulation  of  seamen  in  the  merchant  service,  passed  July  20, 1790, 
section  6,  (Rev.  Stat.  §§  4546,  4547)  subjects  all  seamen  and  all 
ships  and  vessels  "  in  the  merchant  service  "  (that  is  to  say,  not  in 
the  public  naval  service)  to  the  jurisdiction  of  the  admiralty  in  cases 
of  mariner's  wages,  and  it  makes  no  allusion  whatever  to  the  sea  or 
the  tides.  The  act  of  July  16,  1798,  for  the  relief  of  sick  and  dis- 
abled seamen,  and  the  act  of  May  3,  1802,  amending  the  same,  ex- 
pressly provide,  that  persons  navigating  coasting  vessels,  including 
"  eveiy  boat,  raft,  or  flat,*'  going  down  the  Mississippi,  with  the  in- 
tention to  proceed  to  New  Orleans,  shall  l>e  considered  as  seamen  of 
the  United  States.  [But  this  has  been  held  not  to  give  the  admi- 
ralty jurisdiction  over  a  suit  for  the  raftman's  wages.]  ^ 

§  236.  Other  Acts. — The  act "  for  enrolling  and  licensing  ships  or 
vessels  to  be  employed  in  the  coasting  trade  and  fisheries,  and  for  reg- 
ulating the  same,"  passed  Feb.  18, 1793,  and  the  previous  act  for  i-eg- 
istering  and  clearing  vessels,  etc.,  and  the  act  of  March  2, 1819,  sup- 
plementary to  the  acts  concerning  the  coasting  trade,  and  the  act  of 
May  2,  1822,  for  the  collection  of  duties  on  exports  and  tonnage  in 
Florida,  expressly  include  all  "  the  navigable  rivers  of  the  United 
States:' 


§  237.  Navigable  Biyers  within  the  Jarisdiction.— A  uniform 
current  of  decisions  and  of  practice  in  eveiy  court  of  the  United 
States  having  admii-alty  jurisdiction,  from  the  first  establishment  of 
the  courts,  has  settled  the  law,  that  all  cases  arising  under  these 
acts,  are  cases  of  admimlty  and  maritime  jurisdiction.  It  must, 
therefore,  be  conceded,  that  principle  and  pi-actice,  the  law  and  the 
reason  of  it,  the  acts  of  Congress  and  the  decisions  under  them,  all 
concur  in  declaring  that  navigable  rivers  are  within  the  admimlty 
and  maritime  jurisdiction,  for  certain  purposes  at  least ;  and  the 
force  of  these  views  seems  to  be  fully  felt  by  Judge  Woodbury,  in 
his  dissenting  opinion  in  the  case  of  Waring  v.  Clarke,  where  he  ex- 


"  The  Genesee  Chief,  63  U.  S.  (12. 
How.)  443;  The  Daniel  BaU,  78  U.  S. 


(10  Wall.)  557;  The  Montello,  88  U.  S. 
(21  Wall.)  439. 
^'^  A  raft  of  cypress  spars,  1  Flip.  543- 
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pressly  declares,  that  the  maritime  law  of  continental  Europe  would 
cany  admiralty  jurisdiction  over  all  navigable  streams.^^ 

§  238.  Tide  should  not  affect  the  Qnestion.— There  is  no  difiFer- 
ence  between  the  Mississippi,  or  any  other  navigable  river,  at  its 
mouth,  and  far  inland,  or  between  the  ports  of  Cincinnati,  St.  Louis, 
Natchez,  New  Orleans,  Georgetown,  X>y  the  numerous  other  ports  on 
the  navigable  rivers,  and  other  arms  of  the  sea,  except  the  tides,  the 
currents,  and  the  salt.  If  any  of  these  can  affect  the  jurisdiction,  it 
must  be,  not  the  comparative  strength  of  these  elements,  but  their 
absolute  philosophical  existence,  no  matter  how  feeble.  There  can- 
not be  jurisdiction  more  surely  in  the  fearful  tides  of  the  Bay  of 
Fuudy  and  the  Solway,  than  in  the  gentler  flow  of  hardly  percep- 
tible tides  ;  in  a  current  of  one  mile  an  hour,  than  in  one  of  ten ; 
in  the  intense  saltness  of  the  Dead  Sea  and  the  Great  Salt  Lake, 
than  in  the  almost  fresh  waters  of  the  Baltic  and  the  Black  Seas. 
Currents  exist  in  a  greater  or  less  degree,  chemical  analysis  detects 
saline  particles,  and  the  influence  of  the  moon's  attraction  must  be 
felt,  in  all  large  bodies  of  water.^* 

§  239.  Currents  have  not  Affected  it. — The  existence  of  perpet- 
ual currents,  flowing  always  the  same  way,  has  never  been  held  to 
affect  the  jurisdiction  of  the  admiralty.  Under  the  equator,  currents 
in  the  Atlantic  are  so  violent,  that  they  carry  vessels  very  speedily 
from  Africa  to  America,  but  absolutely  prevent  their  return  the  same 
way.  This  current  performs  a  continual  circulation,  setting  out 
from  the  Guinea  coast,  in  Africa,  for  example,  thence  crossing  over 
the  Atlantic  ocean  into  the  Gulf  of  Mexico  by  the  south  side  of  it, 

**  The  lakes  were  probably  originally 
salt;  6  American  Register  ISIO,  p.  341. 

Among  other  facts  communicated  at 
a  recent  meeting  of  the  Chicago  His- 
torical Society,  Col.  Graham  stated  his 
discovery  of  a  lunar  tidal  wave  upon 
Lake  Michigan.  From  the  compara- 
tively small  area  of  the  body  of  water 
acted  upon  by  the  lunar  influence,  the 
co-ordinate  of  altitude  could  not  but 
be  small.  When  the  moon  is  in  con- 
junction with,  or  in  opposition  to,  the 
sun,  its  average  is  about  two-tenths  of 
afoot 


w  Conk.  Treat  2d  edit  12S,  1S9,  850, 
351 ;  Waring  v.  Clark,  46  U.  S.  (5  How.) 
475;  Smith  r.  The  Pekin,  Gilp.  203; 
Wilson  u.  The  Ohio,  id.  505 ;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank, 
47  U.  S.  (6  How.)  392;  The  U.  S.  v. 
Jackson,  4  N.  Y.  Leg.  Ob.  450;  The 
c;enesee  Chief  v.  Fitzhugh,  53  U.  S.  (12 
How.)  443;  Fretz  v.  Bull,  id.  466;  Jack- 
son r.  The  Magnolia,  61  U.  S.  (20  How.) 
296;  Raymond  v.  The  Ellen  Stewart,  5 
McLean,  269;  McGinnis  v.  The  Pontiac, 
1  Newb.  130;  Scott  r.  The  Young  Amer- 
ica, id.  101;  Eads  v.  The  H.  D.  Bacon, 
id.  274. 
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then,  sweeping  around  by  the  bottom  of  the  Gulf,  it  issues  out  by 
the  north  side  of  it,  and  thence  takes  a  direction  north-easterly  along 
the  coast  of  North  America,  till  it  arrives  near  Newfoundland,  when 
it  is  turned  in  a  circuitous  manner  backwards  across  the  Atlantic 
again,  upon  the  coast  of  Europe,  and  from  thence  southward  to  the 
coast  of  Africa,  from  whence  it  set  out.  It  flows  permanently,  and 
in  some  places  at  the  rate  of  five  miles  an  hour.  A  boat,  not  acted 
on  by  the  wind,  would  go  from  the  Canaries  to  the  coast  of  Caraccas 
in  thirteen  months ;  in  ten  months  would  make  the  tour  of  the  Gulf 
of  Mexico ;  and  in  forty  or  fifty  days,  would  go  from  Florida  to  the 
banks  of  Newfoundland.  It  deposits,  on  the  coast  of  Iceland  and 
Norway,  trees  and  fruits  belonging  to  the  torrid  zone  ;  and  remains 
of  a  vessel  burnt  at  Jamaica,  were  found  on  the  coast  of  Scotland. 
It  is  a  great  river  in  the  midst  of  the  ocean.  Other  permanent  cur- 
rents, of  even  greater  force  and  regularity,  exist  in  the  Straits  of 
Gibi-altar,  the  Straits  of  Magellan,  and  St.  George's  Channel ;  and 
strong,  constant  currents,  and  vaiiable  and  periodical  currents  of 
great  force,  exist  in  most  of  the  straits  and  channels  of  the  ocean, 
often,  during  their  existence,  entirely  overcoming  the  tide.^^ 

§  240.  The  Same. — The  Dardanelles  is  thirty-three  miles  long, . 
and  varies  in  width  from  half  a  mile  to  a  mile  and  a  half.  Cocks 
are  heard  crowing  from  the  opposite  shores.  Lord  Byron  swam 
across  it  in  an  hour  and  five  minutes,  swimming  more  than  four 
miles  because  of  the  current,  which  is  so  rapid  that  no  boat  can  row 
directly  across.  It  is  but  a  river,  connecting  two  lakes.  In  ancient 
times,  it  had  its  commerce  and  its  ships.  More  than  four  hundred 
years  before  the  Christian  era  it  was  the  scene  of  the  greatest  naval 
battle  and  victory  known  to  ancient  history.  And,  although  it  can 
be  navigated  against  the  curi-ent  only  by  the  force  of  strong,  favor- 
able winds,  or  by  steam,  in  modern  times,  it  floats  an  immense  com- 
merce ;  and  ships  of  the  line,  of  the  largest  class,  and  armed  fleets, 
pass  through  it  from  sea  to  sea.  The  fearful  currents  in  the  Straits 
of  Magellan  are  known  to  all  navigators.  'J'he  great  American 
rivers,  those  of  a  few  furlongs  width,  and  those  many  leagues  wide, 
pour  down  their  majestic  torrents  with  such  force  that  their  turbid 
watei's  are  carried  to  an  immense  distance  into  the  ocean.  They 
are  rivers  there,  as  much  as  on  the  land.  When  steam  shall  have 
wrought  out  its  destiny,  and  spread  the  triumphs  of  its  great  revolu- 

1*  Falc.  113,  Art.  Currents;  JJncyc.  Am.  Art.  Currents. 
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tion  throughout  the  world,  these  currents  will  be  of  no  account 
whatever  in  navigation. 

§  241.  law  affected  by  the  Progress  of  Society. — It  is  univer- 
sally conceded  that  the  general  principles  of  law  must  be  applied 
to  new  kinds  of  property,  as  they  spring  into  existence  in  the  prog- 
ress of  society,  according  to  their  nature  and  incidents,  and  the 
common  sense  of  the  community.  In  the  early  periods  of  maritime 
commerce,  when  the  oar  was  the  great  agent  of  propulsion,  vessels 
wei*e  entirely  unlike  those  of  modern  limes.  Each  nation  and  period 
has  had  its  peculiar  agents  of  commerce  and  navigation,  adapted  to 
its  own  wants,  and  its  own  watera,  and  the  names  and  descriptions 
of  ships  and  vessels  are  without  number.  Under  the  class  of  mari- 
ners in  the  armed  ship  are  embraced  the  officers  and  privates  of  a 
little  army.  In  the  whale-ship,  the  sealing  vessel,  the  cod-fishing, 
and  herring-fishing  vessel,  the  lumber  vessel,  the  freighting  vessel, 
the  passenger  vessel,  there  are  other  functions  besides  those  of  mere 
navigation,  and  they  are  performed  by  men  who  know  nothing  of 
seamanship;  and,  in  the  great  invention  of  modern  times,  the  steam- 
boat, an  entirely  new  set  of  operatives  are  employed ;  yet  at  all  times, 
and  in  all  countries,  all  the  persons  who  have  been  necessarily  or 
properly  employed  in  a  vessel  as  co-laborers  in  the  great  purpose  of 
the  voyage,  have,  by  the  law,  been  clothed  with  the  legal  rights  of 
mariners,  no  matter  what  might  be  their  sex,  chamcier,  station  or 
profession  .^* 

§  242.  Maritime  Law  loolts  to  Substance,  not  Form.— This  has 

been  because  the  maritime  law  does  not  stick  in  the  bark  of  a  literal 
and  technical  construction,  but  looks  at  its  rules  with  a  liberal  and 
rational  regard  to  the  subject-matter ;  to  the  substance,  and  not  to 
the  form.  Shall  it  not  do  so  in  relation  to  the  watei-s,  as  well  as  the 
agents  of  commerce,  and  the  principles  of  law  ?  Shall  the  great  in- 
land waters  at  the  American  continent  be  denied  the  privileges 
which  uniform  judicial  decision,  and  immemorial  usage,  have  always 
allowed  to  those  of  Europe,  as  soon  as  discovery  found,  and  com- 
merce penetrated  them?  If  modern  science,  art,  and  adventure 
should  succeed  in  carrying  profitable  commerce  through  all  parts  of 


'•  Walker  v.  Sherman,  20  Wend.  Rep. 
648;  Falcon.  Die.  word  Naval  Architec- 
ture; WUson  V.  The  Ohio,  Gilp.  505; 


Thackarey  1?.  The  Farmer,  id.  535;  Ord. 
delaMar.,  Li  v.  2. 
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the  frozen  zones,  and  carry  our  ships  to  the  very  poles  of  the  north 
and  the  south,  would  that  commerce  be  denied  the  benefits  of  the 
maiitirae  law,  and  its  judicial  jurisdiction,  because  there  are  no  tides 
at  the  polar  centres  ?  No  more  can  we,  on  principle,  deny  the  same 
benefits  to  the  great  waters  which  the  discovery  of  Columbus,  in 
process  of  time,  opened  to  a  commerce  outvaluing  that  of  all  antiq- 
uity.^'^  What  is  to  be  the  commerce  of  American  rivers,  when  those 
of  thousands  of  miles  in  length, — like  the  shorter  ones  of  the  older 
settlements, — shall  have  their  shores  covered  with  busy  commercial 
cities,  their  rapid  feeders  with  manufacturing  towns,  their  valleys 
with  farms,  and  shall  bear  on  their  currents  the  merchandise,  man- 
ufactures, and  agricultural  products  of  what  is  now  an  uiibraken 
wilderness?  The  maritime  law  will  be  just  as  appropriate  to,  just 
as  necessary  to  their  wants,  as  to  those  of  the  old  world ;  and  ra- 
tional, sound,  legal  construction,  cannot  fail  to  g^ve  the  benefit  of  it 
to  them,  as  it  has  to  the  old  world. 

§  243.  Commerce  of  our  Lakes  and  Bivers. — The  whole  mari- 
time commerce  of  the  world,  at  the  time  of  the  earlier  and  most  uni- 
versally acknowledged  codes,  was  not  equal  to  the  present  maritime 
commerce  of  the  American  lakes  and  rivers.  In  1846  (it  has  in- 
creased incalculably  since),  the  American  registered,  enrolled,  and 
licensed  tonnage  of  the  lakes  was  106,386  tons,  worth  six  million 
of  dollars ;  the  number  of  clearances  and  entries,  15,845 ;  and  the 
amount  of  imports  and  exports,  $3,861,088.  The  number  of  mari- 
ners was  6,972.  The  river  tonnage  at  the  same  period,  was  249,000 
tons,  employing  25,000  men,  and  carrying  on  a  commerce  a  little 
short  of  #20,000,000. 

[In  1891,  Senator  Fry  wrote  as  follows  :  "  Statistics  of  our  internal 
commerce  have  never  been  accurately  collected,  but  it  has  been  es- 
timated that  the  domestic  produce  moved  and  exchanged  in  this 
country  last  year  amounted  to  $25,000,000,000.  The  annual  river 
commerce  of  Cincinnati  is  valued  at  more  than  $50,000,000.  The 
tonnage  that  passes  up  and  down  the  Detroit  river  annually  is  greater 
than  that  which  entei-s  the  port  of  Liverpool.  The  number  of  ves- 
sels that  enter  and  clear  at  Chicago  exceeds  every  year  by  7,000  the 
number  of  those  that  enter  and  clear  at  New  York.  The  tonnage 
passing  through  the  Sault  Ste.  Marie  in  1890  exceeded  that  passing 
through  the  great  Suez  Canal  by  1,000,000.  Our  lake,  river  and 
17  Jackson  v.  The  Magnolia,  61  U.  S.  (20  How.)  319. 
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coastwise  tonnage  amounts  to  nearly  4,000,000."]  The  line  of  lake 
coast  is  about  5,000  miles  in  extent,  2,000  of  which  is  on  the  coast 
of  a  first-rate  power,  foreign  to  the  United  States ;  and  of  the  re- 
maining 3,000  miles  of  lake  coast,  and  of  the  17,000  miles  of  navi- 
gable rivers,  almost  the  whole  lies  at  the  same  time  in  two  or  more 
states  of  our  Union,  which  in  all  matters,  independent  of  the  na- 
tional constitution,  are  foreign  to  each  other. 

§  244.  The  Same. — On  Lakes  Champlain,  Ontario,  and  Erie,  the 
United  States  had  more  than  forty  armed  vessels,  from  small  craft 
of  one  gun,  up  to  "  tall  admirals,"  of  more  than  one  hundred  guns. 
Were  they  not  ships  and  vessels  ?  On  those  waters  Perry  and  Mc- 
Donough  immortalized  themselves.  Were  they  not  naval  heroes  ? — 
And  their  brave  tars,  were  they  not  mariners?  Did  they  not  take 
prizes?  Like  the  modern  ocean,  those  lakes  and  rivei-s  are  now 
navigated  by  vessels  of  every  size  and  description,  from  vessels  of 
fifteen  hundred  tons  burthen,  down  to  the  smallest  commercial  cmft ; 
clearing  at  custom  houses  a  thousand  miles  from  the  ocean  for  all 
the  ports  of  the  states,  and  for  foreign  ports  at  tlie  ends  of  the  earth  ; 
and  they  must  pass  from  one  state  jurisdiction  to  another,  back  and 
forth,  hundreds  of  times,  on  a  voyage  from  New  Orleans  to  St. 
Louis.^  They  transport  millions  of  passengei-s,  bound  from  state 
to  state,  and  from  one  nation  to  another,  on  the  great  errands  of  the 
infinitely  diversified  commerce  of  millions  of  people,  on  the  shores 
of  those  watei"8, — and  they  are  freighted  with  but  the  first  fruits 
from  fields  scattered  here  and  there  on  the  borders  of  a  domain  yet 
to  be  cultivated,  reaching  across  more  than  forty-five  degrees  of  lati- 
tude and  one  bundled  degrees  of  longitude,  of  whose  future  yearly 
productions  and  maritime  commerce,  the  human  mind  can  form  no 
adequate  idea.  • 

§  245.  The  Same. — In  all  the  arrangements  of  this  lake  and  river 
commerce,  there  is  nothuig  to  distinguish  it  from  the  other  maritime 
commerce  of  the  world.  There  is  not  a  contract,  or  a  wrong,  not  a 
want,  a  right,  or  a  duty,  not  a  construction,  or  a  contrivance,  a  uten- 
sil, a  material,  or  a  supply,  nor  an  agent  of  commerce,  animate  or 
inanimate,  that  is  met  with  on  the  widest,  the  stormiest,  and  the 


w  Waring  r.  Clarke,  46  U.  S.  (5  How.) 
497;  Jackson  v.  The  Magnolia,  61  U.  S. 
(20  How.)  319;  The  Genesee  Chief,  5:i 


U.  S.  (12  How.)  453;  The  Belfast,  74 
U.  S.  (7  Wall.)  641;  The  Eagle,  75  U.  S. 
(8  Wall.)  15. 
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saltest  ocean,  that  has  not  its  counterpart  on  these  mighty  rivere  and 
lakes ;  and  the  same  rules  of  law  are  to  be  applied  to  the  controver- 
sies that  arise  there.  A  salvage,  an  average,  a  bottomry,  a  case  of 
wages,  of  freight,  of  pilotage,  of  wharfage,  on  Lake  Erie,  the  Mis- 
sissippi, or  the  St.  Lawrence,  are  as  clearly  cases  of  admiralty  and 
maritime  jurisdiction,  and  as  much  subject  to  the  admii-alty  and 
maritime  law,  as  similar  cases  in  the  Black  Sea  or  the  Baltic,  the 
Straits  of  Magellan,  the  Dardanelles,  or  Long  Island  Sound.  Their 
nature  is  the  same  everywhere,  they  are  maritime  every where.^^  If 
the  Admiral  of  ancient  times  existed  here,  with  the  jurisdiction  and 
functions  of  his  palmiest  days,  it  would  be  now,  as  it  was  then,  in 
the  local  waters  alone,  where  his  own  nation  claimed  exclusive  juris- 
diction, in  our  close  seas,  our  harbors,  lakes,  and  rivers,  or  over  our 
own  vessels,  that  his  power  and  prerogative  would  be  felt  in  the  ad- 
miralty law. 


§  245  a.  The  Act  of  1845. — [The  previous  editions  of  this  work 
set  forth  here  the  act  of  1845  as  to  jurisdiction  over  the  Great  Lakes, 
and  discussed  it  at  some  length.  As  the  act  however  no  longer  stands 
upon  our  statute  books  with  the  exception  of  one  provision,  before 
referred  to,^  it  has  been  thought  well  to  omit  that  discussion  em- 
bi-aced  in  §§  246  to  256.  The  Supreme  Court  was  brought  to  the 
consideration  of  the  constitutionality  of  that  act,  first,  in  the  case  of 
the  Genesee  Chief, 53  U.  S.  (12  How.)  p.  451,  when  it  was  clearly 
perceived  that  the  jurisdiction  of  the  admiralty  over  the  Great  Lakes 
could  not  be  rested  safely  upon  the  commercial  clause  of  the  constitu- 
tion. The  court  sustained  the  constitutionality  of  the  statute,  but  as 
it  held  that  the  lakes  and  navigable  waters  connecting  them  were 
within  the  scope  of  admiralty  and  maritime  jurisdiction,  it  rested 
the  act  upon  the  judicial  instead  of  the  •commercial  power.  The 
ciises  of  The  Magnolia  and  The  Hine^^  brought  before  the  court  the 
question  of  the  jurisdiction  of  the  admiralty  over  the  rivere,  and 
the  court  having  sustained  that  jurisdiction  on  the  broad  ground 
that  in  this  country  navigability  and  not  tide-water  was  the  test,  the 
inference  from  this  position  was  irresistible  that  the  act  of  1845 
was  not  needed  at  the  time  of  its  passage  to  extend  over  the  Lakes 


10  Rossiter  v.  Chester,  1  Doug.  Mich. 
R.  154;  Gazzam  v.  Cincinnati  Ins.  Co., 
0  Ohio  R.  71;  The  Genesee  Chief,  53  U. 
S.  (12  How.)  453. 
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a  jurisdiction  which  already  existed.  The  full  discussion  of  the  aofc 
and  its  history  in  the  case  of  The  Hine  was  soon  followed  by  the 
case  of  the  Eagle,  in  which  the  court  without  hesitation  declared 
the  act  of  1845  to  be  "  obsolete  and  of  no  effect "  except  the  clause 
as  to  juiy  trials.  And  on  the  revision  of  the  Statute  of  the  United 
States  in  1874  this  act  was  omitted.] 

§  246  b.  Loeality. — [In  reference  to  the  test  of  the  jurisdiction  of 
the  Admiralty,  as  based  on- locality,  the  line  is  not  so  clearly  drawn  as 
to  be  without  a  borderland  of  uncertainty.  Thus  where  a  vessel 
came  in  collision  with  a  pier,  and  where  sparks  from  a  steamer  set 
fire  to  a  building  on  shore,  and  where  the  explosion  of  the  boiler  of 
a  tug  killed  a  pei'son  on  a  pier,  it  was  held  that  these  matters  were 
not  within  the  jurisdiction  of  the  Admiralty.^  But  where  a  vessel 
discharged  cargo  upon  a  pier  which  broke  down  because  it  was  in- 
sufficient, it  was  held  that  the  claim  to  recover  for  the  damage  there- 
by occasioned  was  within  the  jurisdiction.  And  so  as  to  damage 
to  a  vessel  by  a  drawbridge.]  ® 

§  256.  The  Admiralty  Jurisdiction  limited  by  8abject-Mat- 

ter. — To  recapitulate :  on  principle,  it  clearly  cannot  be  the  moon's 
attraction,  the  presence  or  absence  of  the  tide,  which  determines 
the  jurisdiction, — nor  the  periodical  rise  and  fall  of  the  water.^ 
Nor  the  presence  or  absence  of  saline  particles  in  the  water.^^  Nor 
the  presence  or  absence  of  a  current  in  the  water.  Nor  the  size  or 
character  of  the  outlet,  stream,  or  strait,  by  which  the  lake  or  sea  is 
connected  with  a  larger  body,  or  with  the  ocean.'*  Nor  that  the 
water  be  an  inland  basin,  land-locked,  or  land-surrounded  sea  or 
lake.^  Nor  that  the  water  be  a  river.^  Nor  place  or  locality  in 
matters  of  conti-act,  but  the  subject-matter.^  Nor  does  its  being  in 
a  harbor,  or  port,  or  body  of  a  county.^    Nor  the  question,  whether 


«The  Neil  Cochran,  Brown's  Ad. 
Rep.  162;  The  Ottawa,  id.  356;  The 
Plymouth,  70  U,  S.  (3  WaU.)  20;  Ex 
parte  Phoenix  Ins.  Co.,  118  U.  S.  610; 
The  Epsilon,  6  Ben.  381;  The  Maud 
Webster,  8  id.  547;  The  Curtis,  37  F.  R. 
705. 

"TThe  City  of  Lincoln,  25  F.  R.  835; 
City  of  Boston  r.  Crowley,  38  id.  202; 
Assante  v.  Charleston  Bridge  Co.,  40  id. 


766;  Hill  v.  Board  of  Freeholders,  45 
id.  260. 

*^  Ante,  §  226,  et  aeq, 

»  Ante,  §  238,  et  seq, 

«^nte,  §240. 

ar^nfe,  §§226,227. 

«  Ante,  §  240. 

»Post,  §  201;  Waring  t>.  Clarke,  46 
U.  S.  (5  How.)  441. 

^Ante,  §§  162,  232;  Waring  t>.  Clarke, 
46 U.S.  (5  How.)  464. 
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the  common  law  has  provided  a  remedy  or  not  for  similar  cases.'^ 
Nor  the  question,  whether  the  local  municipal  laws  and  officers  can 
be  resorted  to.®    Nor  any  British  statute.^ 

The  jurisdiction  can  depend  upon  nothing  in  matters  of  contract, 
but  the  subject-matter,  the  nature  and  character  of  the  controversy. 
If  that  be  connected  with  ships  and  shipping, — commerce  and  nav- 
igation,— the  admiralty  has  jurisdiction,  otherwise  not.  *'  Toutes 
lea  affairs  relatives  a  la  commerce  et  navigation  et  aux  navigateurs  ap- 
partient  au  droit  maritime.^^  ^ 

«  Ante,  §  205;  Waring  v.  Qarke,  46 1     »  Ante,  §§  14, 118,  161. 
U.  S.  (6  How.)  459.  |     «*  8  Pardessus  Lolx  Mar.  451. 

»Ante,  §206. 
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CHAPTER  XVII. 

JUBISDICTION   IN   SPECIAL  CASES    CONSIDERED. 

§  257.  The  Old  English  Jniisdiction  not  Ours.— The  foregoing 
historical,  legal,  judicial,  and  constitutional  considerations,  while 
they  exhibit  the  ample  jurisdiction  of  the  maritime  law,  establish 
also  the  rule  that  the  law  of  jurisdiction  of  the  English  High  Court 
of  Admiralty,  as  acknowledged  and  restrained  by  the  common  law 
courts  of  England,  at  the  time  of  the  American  Revolution  and 
since,  is  not  the  law  of  the  jurisdiction  of  the  American  Admimlty  ; 
and  that  the  decisions  of  the  King's  'Bench  and  Common  Pleas  in 
England,  restraining  the  admiralty  jurisdiction,  are  of  no  .authority 
here. 

§  258.  But  Some  Cases  have  Bested  on  the  Opposite  Yiew. — 

The  same  rule  is  established,  by  a  weight  of  authority  in  this  coun- 
try,^ which  would  have  rendered  the  present  treatise  unnecessary, 
were  it  not  true,  that  while  the  general  rule  has  been  fortified  by  re- 
peated decisions  in  every  court  of  the  United  States,  and  in  every 
period  of  our  judicial  history,  a  large  number  of  cases  have  also 
been  decided  on  principles  which  can  be  maintained  only  on  the  au- 
thority of  the  narrower  English  rule  ;  and  this  conflict  of  decisions 
has  subjected  the  general  rule  to  renewed  attack  and  investigation, 
as  new  cases  arise,  apparently  in  the  hope  of  establishing  new  ex- 
ceptions, if  not  of  destroying  the  rule  altogether  and  confining  the 
American  Admiralty  to  the  modem  English  limits, — the  Supreme 
Court  sometimes  seeming,  perhaps  unconsciously,  subject  to  the  drift 
of  opinion  and  events  which  for  many  years  tended  to  exalt  and  ex- 
tend the  authority  of  the  states,  and  to  deny  to  the  government 
many  of  the  constitutional  rights,  which  the  logic  of  a  few  years 
past  has  fully  established. 


1  The  Mary,  1  Paine,  673;  Steele  v. 
Thacher,  Ware,  01;  Drink  water  v.  The 
Spartan,  id.  152;  Waring  o.  Clarke,  46 
U-  S.  (5  H4)w.)441;  New  Jersey  Steam 


Nav.  Co.  V,  Merchants'  Bank,  47  U.  S. 
(6  How.)  344;  The  Huntress,  Daveis* 
R.93. 
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§  259.  The  Same. — It  is,  however,  true,  that  the  more  impoi-tant 
the  case  presented,  the  greater  the  ability  with  which  the  question 
of  jurisdiction  has  been  argued  at  the  bar,  and  the  more  carefully 
and  learnedly  it  has  been  examined  by  the  bench,  the  more  surely 
has  the  jurisdiction  of  the  admiiulty  been  sustained  in  that  large 
and  beneficial  extent,  which  alone  makes  it  a  valuable  portion  of 
the  national  jurisdiction.  It  is  also  true,  that  opinions  have  been 
pronounced  in  favor  of  the  narrow  English  rule,  which  seem  to  be 
written  in  a  spirit  somewhat  characteristic  of  Westminster  Hall  in 
the  days  of  Sir  Edward  Coke,  and  which  seem  to  treat  the  question 
as  one  of  mere  municipal  importance,  rather  than  as  one  of  national 
interest.^ 


§  260.  The  Views  of  the  Supreme  Court.— From  the  case  of  The 
Betsey,  in  1794,  3  Dal.  6,  and  La  Vengeance,  in  1796,  3  Dal.  297, 
down  to  the  present  time,  the  .Supreme  Court  have  uniformly  held 
the  same  general  principles  on  this  subject.  Many  of  the  judges 
who  presided  in  that  tribunal  during  its  earlier  existence,  and  a  large 
portion  of  the  Congress  that  established  our  judicial  system,  had 
been  membei's  of  the  convention  which  formed  the  constitution,  and 
were  thus  well  fitted  to  judge  of  the  proper  force  of  its  language. 
While  we  cannot  but  admit  that  those  members  of  the  court,  who 
have  dissented  in  a  few  instances  from  the  opinion  of  the  court, 
have  been  worthy  of  distinguished  honor  for  the  learning  and  abil- 
ity which  made  them  ornaments  of  the  court,  it  is  no  dispamgement 
of  them  to  say,  that  among  the  number  who  have  been  first  and  al- 
ways in  the  majority,  are  embraced  those  immortal  jurists,  whose 
judicial  career  has  shed  the  most  lustre  upon  the  nation.  And  the 
existence  of  only  a  few  dissenting  opinions  in  eighty  years,  in  which 
the  whole  argument  on  the  other  side  has  been  presented  in  the 
strongest  light  by  judges  of  the  most  distinguished  ability,  after 
solemn  argument,  instead  of  throwing  doubt  upon  the  repeated  de- 
cisions of  the  court,  is,  in  truth,  strong  evidence  in  support  of  the 
soundness  of  the  principles  which  have  prevailed.^ 


^  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants* Bank,  47  U.  S.  (6  How.)  344,  389; 
Waring  t?.  Clarke,  46  U.  S.  (5  Id.)  441; 
The  Genesee  Chief,  63  U.  S.  (12  Id.) 
443;  Steele  v.  Thacher,  Ware  91. 

»  Glass  r.  The  Betsey,  3  U.  S.  (3  Dal.) 
0;  Tlie  U.  S.  v.  La  Vengeance,  id.   297; 


The  General  Smith,  17  U.  S.  (4  Wheat) 
438;  Waring  v,  Clarke,  46  U.  S.  (5  How.) 
441 ;  New  Jersey  Steam  Nav.  Co.  «. 
Merchants  Bank,  47  U.  S.  (6  id.)  344; 
The  Octavia,  1  Gal.  488;  Drink  water  t?. 
The  Spartan,  Ware,  149;  De  Lovio  v. 
Bolt,  2  Gal.  398;  The  U.  S.  v.  The  Lit- 
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§  261.  What  that  Court  has  Held. — It  has  thus  been  uniformly 
held : 

1.  That  the  grant  in  the  constitution,  extending  the  judicial  power 
t<»  all  cases  of  admiralty  and  maritime  jurisdiction,  is  neither  to  be 
limited  to,  nor  interpreted  by,  what  were  cases  of  admiralty  and  mari- 
time jurisdiction  in  England  when  the  constitution  was  adopted.  This 
rule,  alone,  considered  in  its  proper  force  and  effect,  sweeps  away 
the  foundation  of  every  objection  that  has  been  made  to  the  general 
jurisdiction  of  the  American  Admiralty. 

2.  That  the  American  Admii-alty  has  a  geneml  maritime  juiisdic- 
tion,  embracing  all  maritime  causes  of  action,  as  well  matters  of 
contract  as  matters  of  toi-t.  That  in  matters  of  tort  the  jurisdiction 
depends  upon  the  locality,  and  embraces  all  damages  and  injuries 
upon  the  sea  [and  navigable  waters  of  the  United  States].  That 
in  mattera  of  contract,  the  jurisdiction  depends  upon  the  subject- 
matter, — the  nature  of  the  contract, — ^and  embraces  all  transactions 
and  proceedings  relative  to  naval  commerce  and  navigation. 

3.  That  the  right  of  trial  by  jury  does  not  affect  the  question  of 
the  maritime  jurisdiction. 

4.  That  the  jurisdiction  is  not  affected  by  the  question,  whether 
the  courts  of  common  law  have  jurisdiction  in  like  cases,  or  whether 
the  matter  may  have  arisen  within  a  port  or  harbor,  or  county  of  a 
state. 

5.  That  the  American  Admiialty  has  jurisdiction  of  all  cases  of 
maritime  lien.^ 


§  262.  Scope  of  these  Decisions.— ^ho  can  fail  to  perceive  that 
these  principles  and  rules  cover  the  whole  subject  ?  Considered  in 
their  proper  light,  and  applied  only  in  their  necessary  extent,  they 
furnish  a  sufficient  guide  in  settling  all  questions  of  jurisdiction  in 
admiralty  and  maritime  cases.  For,  from  them,  follows,  inevitably, 
another  general  principle,  clearly  stated  by  Du  Ponceau.  ^*'  In  cases 
of  admiralty  and  maritime  jurisdiction^  a  general  authority  is  given 
to  the  courts  of  the  United  States^  to  administer^  in  all  cases^  that  par- 
ticular body  of  laws  known  as  the  admiralty  and  maritime  laws^  ^  If 
English  law  does  not  bind  w*,  nor  English  decisions  furnish  us  a  guide^ 


tie  Charles,  1  Brockenbrough  R.  380; 
The  Draco,  2  Sumn.  R.  157;  Peyroux  r. 
Howard,  32  U.  S.  (7  Petera),  324;  The 
Orleans©.  Ph<Bbus,36U.  S.  (11  id.)  175; 


The  U.  S.  V.  Coombs,  37  U.  S.  (12  id.) 
72. 

♦  Vide  cases  cited  under  §  260. 

^Du  Pen.  on  Juris.  9. 
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we  can  look  only  to  the  general  maritime  law  for  the  definition  and  classic 
fication  of  cases  of  admiralty  and  maritime  jurisdiction. 

§  263.  Classification  of  Maritime  Causes. — It  has  been  already 
remarked,  that  the  true  test  of  a  maritime  contract  is  to  be  found  in 
its  relation  to  a  ship  or  vessel,  the  great  agent  of  maritime  enter- 
prise ;  a  test,  at  the  same  time  simple,  obvious,  and  easily  applied.* 
And  I  now  propose,  in  closing  this  portion  of  my  work,  briefly  to 
notice  in  detail  the  most  numerous  classes  of  maritime  causes,  in 
connection  with  the  decided  cases  and  other  authorities.  To  those 
who  look  at  the  subject,  and  examine  its  principles  with  a  careful 
analysis  of  the  substance,  rather  than  of  words  and  forms,  it  cannot 
fail  to  be  apparent,  that  the  classes  and  cases  now  to  be  noticed  shed 
a  light  upon  the  whole  subject,  by  which  any  other  case  may  be 
easily  refeiTed  to  its  proper  class. 

The  great  characteristic  relations  of  maritime  law  to  the  ship  are 
distributed  by  Pardessus,  in  his  work  on  commercial  law,  in  a  man- 
mer,  at  the  same  time  brief,  simple,  intelligible,  and  comprehensive, 
as  follows :  ^ 

THE  SHIP. 

"  The  transactions  embraced  in  maritime  commerce  maybe  classi- 
fied in  a  simple  and  intelligible  order.  Vessels,  the  only  means  by 
which  navigation  is  carried  on,  cannot  exist  except  as  the  property 
of  some  one,  and  all  that  concerns  the  vessels  themselves,  and  every- 
thing relating  to  the  means  of  acquiring  title  to  them,  constitutes 
the  first  class. 

THE  ship's  company — OFFICERS  AND  MEN. 

**  The  management  of  the  vessel  is  intrusted  to  a  leader,  usually 
known  under  the  name  of  captain,  and  from  this  title  and  character 
are  derived  his  rights  and  duties. 

"  The  captain,  and  those  who  labor  in  the  service  of  the  vessels, 
in  stations  more  or  less  subordinate,  contract  engagements  in  which 
the  general  principles  of  the  hiring  of  services  are  subjected  to  im- 
portant modifications  and  extensions. 

«Haller  c.  Fox,  1  F.  R.  298.  The  Act 
extending  the  jurisdiction  of  the  Eng- 
lish Admiralty  gives  it  "jurisdiction  on 
any  claim  for  damage  done  by  any  ship,^^ 
and  under  tliat  clause,  Dr.  Lushington 


sustained  a  libel  for  a  collision  in  the 
Grand    North    Holland    Canal.      The 
Diana,  1  Lushington,  589. 
7 1  Pard.  Droit  Com.  81. 
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THE  OWNERS,  CHARTERERS,  AND  FREIGHTERS  OF  VESSELS. 

"  Those  to  whom  the  vessels  belong,  do  not  always  employ  them 
for  their  own  personal  use.  They  grant  to  others  the  right  to  trans- 
port goods  in  them,  or  they  undertake,  themselves,  to  make  the 
ti-aiisportation.  Hence,  necessarily,  arise  rules  in  relation  to  such 
engagements,  and  the  application  of  the  general  principles,  which 
affect  the  responsibility  of  those  engaged  in  transportation,  and  the 
necessary  relations  between  the  co-freightei*s  in  certain  circumstances. 

ACCIDENTS  TO  SHIP  AND  CARGO. 

''  The  accidents  to  which  navigation  is  exposed  may  occasion  losses, 
or  sacrifices,  known  under  the  generic  name  of  averages, — and  ship- 
wrecks, in  which  it  is  necessary  to  provide  for  salvage. 

INSURANCE  OF  SHIP  AND  CARGO. 

^^  Maritime  commerce  being,  in  its  nature,  exposed  to  damages  of 
every  kind,  speculatoi's  come  to  the  aid  of  owners  of  ships  and  car- 
goes, and  undertake  to  i-epair  the  losses  which  they  suffer.  This  is 
the  object  of  the  contract  of  insui-ance. 

LOANS  AND  ADVANCES  ON  THE  SHIP  AND  CARGO. 

"  Maritime  expeditions,  sometimes  giving  rise  to  unforeseen  need 
of  funds,  which  it  is  not  always  easy  to  procure  by  simple  loans,  and 
for  the  payment  of  which  other  security  cannot  be  given  than  the 
objects  themselves  on  which  the  advances  are  made,  men  have  felt 
the  need  and  acknowledged  the  advantages  of  associating  the  lender 
in  the  risks  of  navigation,  so  that  the  chance  of  loss  may  be  compen- 
sated by  the  hope  of  a  larger  interest  than  his  capital  would  produce 
in  the  commerce  of  the  land,  and  this  has  given  rise  to  the  contract 
of  bottomry. 

FISHING  VESSELS   AND  FISHERIES. 

"  Maritime  business  is  not  confined  solely  to  voyages  and  tmns- 
portation  of  persons  or  merchandise ;  the  fisheries  are  an  important 
branch  of  it,  subject  to  special  regulations,  dictated  by  national  and 
commercial  interests." 

§  263  a.  Aceonnts  and  Mortgages. — The  admii-alty  has,  however, 
no  jurisdiction  in  matters  of  account  between  part-owners,  or  others, 
except  when  the  taking  of  an  account  is  a  mere  incident  to  a  mari 
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time  cause  of  action. ^^  It  has  also  l)een  held  that  it  has  not  juris- 
diction of  mortgages,  in  questions  between  the  mortgagee  and  the 
owner,  so  as  to  be  able  to  foreclose  a  mortgage  of  a  vessel,  by  a  sale, 
or  by  decreeing  the  ship  to  be  the  property  of  the  mortgagees  and 
directing  the  possession  to  be  given  to  them  ;  ^^  and  that  a  lien  re- 
served by  contract,  which  in  effect  amounts  to  nothing  more  than  a 
mortgage,  does  not  avail  to  give  it  jurisdiction,^^  distinctions  which 
do  not  seem  to  be  known  to  the  general  maritime  law  and  may  on 
review  be  amended. 

§  264.  The  Bailding  of  Ships.— The  first  man  who  applies  his 
service  to  making  a  ship  available  for  the  great  purposes  to  which 
she  is  designed  as  a  maritime  agent,  is  the  builder.  He  brings  to 
the  construction,  skill,  labor  and  capital,  and  incorpoi-ates  all  of  them, 
in  a  greater  or  less  degree,  into  the  fabric.  Without  his  aid,  she 
would  perform  none  of  her  appropriate  functions,  for  she  could  not 
exist.  This  service  is  eminently  maritime,  although  it  be  all  per- 
formed on  land.  In  the  same  manner,  if  he  supply  capital  to  purchase 
that  which  is  intended  to  enter  and  does  enter  into  her  construction, 
and  if  he  furnish  neither  labor,  nor  materials,  nor  money,  but  gives 
simply  the  skill  which  plans  and  directs,  or  the  care  which  superin- 
tends the  labor  of  othei-s  in  her  construction,  he  still  performs  a  mar- 
itime service,  although  he  may  never  have  been,  even  for  an  instant, 
on  the  water.  The  building  contract  is  a  maritime  contract,  whether 
it  be  verbal  or  written,  express  or  implied, — "  all  matters  that  con- 
cern owners  and  proprietors  of  ships,  as  such,  and  shipwrights,  are 
within  the  admiralty  jurisdiction."  ^^ 

In  the  cases  of  the  People's  Ferry  Co.  v.  Beei^,  and  Roach  v. 
Chapman,  the  Supreme  Court  says,  that  the  contract  for  building  a 
ship  is  not  a  maritime  contract,  because  it  is  a  contract  "  made  on 
land,  to  be  performed  on  land  ;  the  wages  of  the  shipwrights  have 


1'^  The  Orleans  v.  Phoebus,  36  U.  S.  (11 
Pet)  182;  Grant  v.  Poillon,  61  U.  S.  (20 
How.)  162;  The  Brothei-s,  7  Fed.  Rep. 
878;  The  H.  E.  Willanl,  52  id.  ^87. 

"  Bogai-t  V.  The  John  Jay,  58  U.  S. 
(11  How.)  399;  Schuchardt  c.  The  An- 
gelique,  60  U.  S.  (lU  id.)  239;  Tlie  William 
D.  Rice,  10  Law  Hop.  X.  S.  501;  contra. 
The  Hilarity,  Hbuclif.  &  H.  90;  vidr. 
Leland  r.  The  Medora,  2  Woodb.  tfc  M. 


92;  Deshon  v.  The  Same,  id.  118. 

^'^  The  People's  Ferry  Co.  v.  Beers,  61 
U.  S.  (20  How.)  393. 

1^  Davis  c.  A  New  Brig,  Gilp.  473; 
Harper  et  al.  v.  A  New  Brig,  id.  536; 
The  Hull  of  a  New  Ship,  Daveis,  R.  199; 
ante,  §§50,  95,  105,151;  Godol.43;  con- 
tra, The  People's  Ferry  Co.  v.  Beers,  61 
U.  S.  (20  How.)  .393;  Roach  v.  Chap- 
man, 63  U.  S.  (22  id.)  129. 
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no  reference  to  a  voyage  to  be  performed."  It  cannot,  however, 
with  strict  propriety,  be  said  that  a  ship  is  built  on  the  land.  Her 
keel  is  indeed  laid  in  an  inclined  plane  on  the  shore,  and  her  frame 
is  forcibly  kept  from  the  water,  until  her  hull  is  so  far  advanced  as 
to  be  buoyant.  At  the  proper  time  she  is  allowed  to  slide  into  the 
water,  where  she  is  made  a  ship.  Finii  coronat  opus.  From  the 
time  when  her  keel  is  laid  to  the  last  work  upon  her  rigging,  not  a 
timber  is  framed,  not  a  spike  or  treenail  is  driven,  nor  a  plank,  a 
rope,  a  block,  or  an  earing  is  put  in  place,  except  for  the  direct, 
useful,  maritime  purpose  of  making  her  a  seaworthy  ship.  On  the 
land  she  is  useless ;  she  can  neither  stand  nor  go.  On  the  water 
she  is  the  perfection  of  usefulness,  as  the  great  agent  of  maritime 
commerce,  to  whose  wants  and  exigencies,  and  perils,  she  must  be 
well  adapted  by  the  builder.  And  this  is  his  contract,  and  his 
wages  have  reference  to  all  her  voyages  to  be  performed.  The  navi- 
gable waters,  and  their  perils,  and  the  ship,  and  her  owners,  and 
sailons,  and  cargo,  are  all  there  is  in  maritime  commerce  and  ad- 
mii-alty  jurisdiction,  and  Valin  may  well  sajs  "what  would  be  the 
function  of  admiralty  courts,  if  they  had  not  the  jurisdiction  of  the 
building,  rigging,  furnishing,  outfit,  sale,  and  adjudication  of  ves- 
sels?" The  maritime  law,  as  laid  down  by  all  the  great  civilians 
and  jurists,  embraces  contracts  for  building,  repairing,  supplying, 
and  navigating  ships.^* 

By  the  civil  law — "  whoever  gives  credit  for  building,  or  f jirnish- 
ing,  or  repairing  a  ship,  has  a  lien  upon  it."  "  What  any  one  gives 
credit  for,  for  the  purpose  of  building,  repairing,  furnbhing,  or  out- 
fitting, or  even  selling  a  ship,  is  a  lien  upon  it."  ^* 

By  the  Consulat — '^  If  a  ship  newly  built,  is  sold  at  the  suit  of 
creditors,  before  it  has  been  launched,  or  before  it  has  made  a  voy- 
age, the  mechanics,  caulkei-s,  and  other  workmen,  as  well  as  those 
who  have  furnished  timbej*,  pitch,  spikes,  and  other  things  necessary 
for  the  building  of  the  ship,  shall  be  preferred  to  all  other  creditors 
whatever,  even  to  those  who  may  have  lent  money,  with  a  written 
declaration  that  it  is  to  be  used  in  the  building  of  a  vessel."  ^^ 


»*  De  Lovio  t).  Bolt,  2  Gall.  475. 

1^  Qui  in  navem  exstruendam  vel  in- 
struendam  credititveletiam  emendam, 
prlTilegium  habet. 

Quod  qnis  navis  fabricandae  vel  em- 
endse  yel  arraandse  vel  instruendse 
causa,  yel  quoque  modo  credideiit,  vel 


ob  navem  venditam  petat  habet  privi- 
legium.  Dig.  Lib.  42,  Tit.  6,  Art  26,  34. 
>8  Si  un  vaisseau  nouvellement  fabri- 
que  est  vendue  k  la  poursuite  des  crean- 
ciers  avant  qu'il  a  et^  lance  \k  la  mer,  ou 
avant  qu'il  a  fait  son  premier  voyage, 
leg  maitres  de  baches,  calfats  et  autres 
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Cleirac,  to  the  same  effect,  says, — "  Hypothecation  is  special  and 
privileged  for  the  wages  of  the  carpenters,  caulkers,  and  other  work- 
men, and  for  those  also  who  have  furnished  tar,  pitch,  casks,  timber, 
spikes,  o£^kum,  and  other  materials  for  the  building  or  repairing  a 
vessel."  ^^ 

The  Marine  Ordinance  of  1691  is  equally  clear, — *^  The  judges  of 
the  admiralty  have  jurisdiction  exclusively  of  all  others,  and  between 
all  parties,  of  every  thing  which  concerns  the  building,  tackle,  apparel, 
furniture,  outfit,  victualling,  sale,  and  adjudication  of  vessels."  ^® 

In  like  manner,  Valin,  commenting  on  this  article  of  the  Ordi- 
nance,— "  there  is  never  any  dispute  in  relation  to  the  objects  ex- 
pressed in  this  article,  which  concern  the  building^  r iff ginffy  furni- 
ture^ outfit^  saie^  and  adjudication  of  vessels ;  (the  italics  are  his,) 
and  in  truth  what  would  be  the  function  of  admii-alty  courts,  if  they 
had  not  jurisdiction  of  such  causes  ?  "  ^^ 

Emerigon  quotes  with  approbation,  and  as  authority,  the  forego- 
ing, and  other  similar  passages,  in  chapter  12,  sections  8, 4,  5,  of  his 
treatise  on  maritime  loans,  and  on  page  566,  quarto  edition,  says, — 
"There  is  nothing  so  much  favored  as  the  price  of  work  and  mate- 
rials for  the  building  of  a  vessel.  Commerce  and  the  state  are  in- 
terested in  it.  It  is  just  that  the  workmen  and  material-men  should 
enjoy  the  lien  upon  the  thing,  which  is  given  them  by  the  Marine 
Ordinance.  They  cannot  be  deprived  of  this  privilege  except  when 
it  is  proved  that  they  trusted  the  person,  not  the  thing."     Boulay- 


ouvHers,  comme  encore  ceux  qui  ont 
foumi  le  bois,  la  poix,  les  clous,  et 
autres  choses  necessaires  pour  la  con- 
struction de  navlre,  seront  pr^f^r^e  a 
tous  autres  creanciers,  quelques  quMls 
soient,  m^me  a  ceux  qui  auraieut  pr^t^ 
avec  declaration  par  ^crit  que  c'est  pour 
employer  ^  la  construction  d'un  vais- 
seau.     Consulat  de  la  Mer,  chap.  32. 

^^L'hypotheque  est  aussi  sp^ciale  et 
privilegi^e  pour  le  loyer  des  maitres  de 
haches,  charpentiers,calfats,  et  autres  a- 
yant  travaill^  ^  leur  journees,ou  marees, 
et  pour  ceux  pareillement  qui  ont  f  ourni 
goudron,  ou  tray,  fustaille,  bois,  clou- 
age,  saitie,  estoupe,  et  autres  agreiles 
pour  la  fabriqueouradoubduvaisseau. 
Cleirac  Jur.  de  la  Marine,  351,  Art.  0. 

is  Les  juges  de  Tamiraut^  connaitrent, 


privativement  k  tous  autres,  est  entre 
toutes  personnes  de  quel  que  quality 
quelles  soient  m6m^  privilegi^s,  Fran- 
cois et  estrangers,  tant  en  demandant 
qu^  en  defendant  de  tout  ce  qui  conceme 
la  construction,  les  agr§ts,  et  apparaux, 
avitalllement,  et  equipement,  vente  et 
adjudication  des  vaisseaux.  Ord.  de 
la  Marine,  (1691.)    Tit.  2,  Art.  1. 

1°  Iln^y-a  jamais  de  contestation  par 
rapport  aux  objets  exprim^s  dans  cet 
article  qui  concement  la  con8tru.ction^ 
les  atjretSj  et  apparaux,  armement,  avi- 
taillement,  et  tfquipement,  vente  et  ad- 
judication des  vaisseaux.  Et  en  effet 
quelle  serait  T attribution  des  juges  de 
Tamiraute  s'ils  ne  connaissai^nt  de  ces 
sortes  de  cause  ?  1  Valin,  113.  (The 
italics  are  Valines.) 
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Paty,  in  more  recent  times,  in  his  commentaries  on  the  Commercial 
Code,  in  which  the  jurisdictional  clauses  of  the  Ordinance  are  re- 
enacted,  sections  1,  and  2,  as  does  also  the  Nouveau  Valin,  bring 
down  to  our  own  time,  in  equivalent  woixls,  this  maritime  law  of  all 
the  ages. 

Even  the  English  judges,  with  the  King  and  his  Council,  in  the 
i-esolutions  of  1632,  say,  (Resolution  8,  ante^  §  95), — 

"  If  suit  shall  be  in  the  Court  of  Admiralty,  for  building^  amend- 
ing, saving,  or  necessary  victualling  of  a  ship,  against  the  ship  itself, 
and  not  against  any  party  by  name,  but  such  as  for  his  interest 
makes  himself  a  party,  no  prohibition  is  to  be  giunted,  though  this 
be  done  within  the  realm." 

And  if  we  pass  behind  these  great  commentators  to  the  original 
codes  of  all  the  maritime  states  and  cities,  which  the  wonderful  in- 
dustry and  learning  of  Pardessus  have  brought  together,  in  his  great 
work,  (6  vols,  quarto,)  "  Collection  de  Loix  Maritimes,  Anterieures 
au  xviii.  e  Si^cle,"  we  find  that  the  history,  the  text,  and  the  com- 
mentary of  the  codes  and  collections  of  maf-itime  usages,  from  the 
earliest  periods  of  antiquity,  leave  no  room  to  doubt  the  maritime 
character  of  contracts  for  building,  repairing  and  supplying  ships, 
and  their  lien  upon  the  ship.  And  it  can  hardly  fail  to  exoite  sur- 
prise, that  the  decisions  of  the  most  learned  judges,  who  have  made 
the  admiralty  law  under  the  constitution  and  the  decisions  of  the 
Supreme  Coui-t,  the  study  of  their  lives,  should  have  been  overruled 
on  the  authority  of  two  little  considered  decisions  of  an  inland 
judge  of  a  state  court,  before  the  constitution  had  any  existence. 

If  it  were  conceded  that  "liens  on  vessels  encumber  commerce 
and  are  discouraged,"  it  could  not  overrule  the  maritime  law.  But 
liens,  instead  of  encumbering  commerce,  facilitate  it.  They  furnish 
to  the  ship-builder  and  ship-owner  a  necessaiy  facility  and  security 
for  credit,  in  carrying  on  their  enterprises  till  the  completion  of  the 
ship,  when  she  can  be  sold  and  payment  made  from  the  proceeds ; 
or,  in  case  of  repaira,  or  supplies,  till  the  earnings  of  a  voyage  may 
be  appropriated  to  the  payment  of  her  bills.  If  no  builder  or  ship- 
owner could  use  his  vessel  as  a  means  of  getting  money,  or  credit, 
everywhere,  not  only  where  he  is  not  known,  but  where  he  is  known, 
not  only  where  the  vessel  does  not  belong,  but  in  her  home  port, 
when  the  owner  himself  negotiates  the  transaction,  none  can  know 
so  well  as  those  familiar  with  maritime  commerce  what  beneficial 
enterprises  must  fail,  and  what  commercial  intelligence  and  skill 
10 
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must  go  unemployed,  or  be  brought  to  ruin  by  the  unforeseen  acci- 
dents of  the  sea.  In  the  language  of  Emerigon, — "  It  is  just  that 
the  workmen  and  material-men  should  enjoy  the  lien  upon  the  thing 
which  is  given  them  by  the  Marine  Ordinance.  They  cannot  be 
deprived  of  this  privilege,  except  when  it  is  proved  that  they  trusted 
the  person,  and  not  the  thing."  The  lien  is  always  presumed,  but 
it  may  be  disproved.  "  There  is  nothing  so  much  favored."  "  Com- 
merce and  the  State  are  interested  in  it."  Sir  Leoline  Jenkins  has 
ably  pointed  out  the  inconvenience  to  the  public  and  to  trade,  if  the 
admii-alty  jurisdiction  be  evaded — among  other  things,  as  to  build- 
ing and  victualling  ships,  and  as  to  material-men,  that  is,  those  who 
furnish  materials,  or  supply  work  for  ships.*^ 


§  265.  The  Same* — The  builder  may  sue  the  owners  in  personam 
in  the  admimlty,  to  recover  whatever  is  due  to  him  for  his  services, 
or  for  violations  of  the  building  contract  in  the  construction  of  the 
vessel,  and  he  has  also  a  lien  or  privilege  for  the  building  service, 
against  the  ship  herseff,  which  may  be  enforced  in  the  admii-alty. 
The  building  contract  being  maritime,  it  is  evident  that  the  owner 
may  sue  the  builder  in  the  admimlty  for  violations  of  the  contract 
in  building  the  ship.  The  distinction  between  maritime  contracts 
and  agreements  leading  to  or  preliminary  to  maritime  contracts,  and 
contracts  wholly  or  partly  performed  and  those  not  entered  upon, 
has  been  adverted  to,  and  must  not  be  lost  sight  of.^ 

§  265  a.  The  Same. — [The  foregoing  language  is  retained  in  this 
edition  notwithstanding  the  fact  that  the  Supreme  Court  of  the 
United  States  in  the  cases  of  The  People's  Ferry  Co.  v.  Beers  and 
Roach  V.  Chapman,  held  that  a  contract  to  build  a  vessel  was  not  a 
maritime  contract,  and  has  maintained  the  same  ground  in  a  series 
of  subsequent  cases.^ 

As  long  as  those  decisions  stand  they  will  continue  one  of  the 
most  remarkable  differences  between  the  maritime  law  as  held  in 
this  countiy  and  that  of  most  maritime  countries.  It  is  now  over 
forty  years  since  the  case  of  The  E^eoples'  Ferry  Co.  v.  Beers  was 
decided.     But  twenty-six  yeai-s  had  elapsed  between  the  decision  of 


»>  DeLovio  V,  Bolt,  2  Gall.  466. 
«  Ante,  §  212. 

2«  Morewood  v.  Enequlst,  64  U.  S.  (24 
How.)  494 ;  The  Belfast,  74  U.  S.  (7  Wall.) 


646;  Ins.  Co.  r.  Dunham,  78  U.  S.  (11 
Wall.)  28;  Edwards  v,  Elliott,  88  U.  S. 
(21  Wall.)  554;  The  Lottawana,  id.  (21 
Wall.)  592. 
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the  case  of  The  Thomas  Jefferson  and  that  of  The  Genesee  Chief, 
vjhich  reversed  it.  It  is  not  therefore  impossible  that  the  question 
whether  a  conti-act  to  build  a  ship  is  maritime  may  again  be  brought 
before  the  Supreme  Court  for  examination.  If  the  question  should 
ever  be  brought  before  the  court  again,  the  considerations,  which 
have  led  that  court  to  the  larger  views  of  the  admiralty  jurisdiction 
which  now  obtain,  may  very  well  lead  to  the  adoption  of  the  opposite 
view.  In  every  maritime  country  except  our  own  the  admiralty 
courts  have  jurisdiction  over  contracts  for  the  building  of  ships. 
Even  the  English  admiralty  exercised  that  jurisdiction  after  the 
Resolutions  of  1632,  as  is  stated  in  the  petition  of  the  merchants  in 
1690  (see  ante  §  108).  And  under  the  commission  of  the  Vice  Ad- 
mimlty  Couit  of  Massachusetts  this  jurisdiction  was  exercised,  for 
in  the  records  of  the  court  is  to  be  found  a  suit  by  a  builder  of  a  ship 
in  rem  for  its  price  after  it  had  been  delivered.  Insuiance  Co.  v. 
Dunham,  78  U.  S.  (11  Wall.)  p.  10.  To  hold  such  a  contract  to  be 
maritime  and  within  the  jurisdiction  of  the  admiralty  would  be  again 
"  stare  super  antiquas  vias."] 

§  266.  Sail-makers. — The  ship,  as  has  been  remarked,  consists  of 
the  hull  and  spars ;  the  supplying  her  with  tackle,  apparel,  furniture 
and  boats  to  fit  her  for  sea,  although  often  included  in  the  builder's 
contract,  is  nevertheless  the  appropriate  work  of  other  classes  of  men, 
such  as  sail-makers,  riggers,  chandlers,  l)oatrbuildei*s,  all  of  whom,  when 
called  in  to  contribute  in  their  appropriate  departments  to  the  com- 
pletion of  the  ship,  her  tackle,  apparel,  etc.,  perform  maritime  ser- 
vice cognizable  in  the  admiralty.^ 

§  267.  Material-Men. — Next  after  the  builder  of  the  ship,  the 
material-man  applies  his  services  to  making  her  available  for  the 
gi-eat  purpose  for  which  she  is  created.  Those  are  called  material- 
men who,  at  the  time  of  the  building  of  a  vessel,  or  during  her  sub- 
sequent existence  as  a  vessel,  supply  her,  at  the  express  or  implied 
request  of  the  master  or  owner,  with  necessary  materials  to  build, 
fit,  outfit,  furnish  or  repair  her.  Those  who  thus  furnish  her  with 
what  is  necessary  to  enable  her  to  navigate  the  sea,  and  to  pursue 
her  voyage  in  safety,  and  to  perform  her  appropriate  functions,  have 
a  maritime  demand  against  the  master,  if  he  order  them,  and  against 
the  owner,  and  they  have  also  a  lien  or  privilege  upon  the  ship  her- 

«^n<e,  §§171,  208. 
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self,  her  tackle,  apparel  and  furniture,  unless  the  dealings  of  the 
parties  show  that  an  exclusive  personal  credit  was  given  to  the  mas- 
ter or  owner.2* 

§  268.  The  Same. — In  the  same  manner,  many  others  who  supply 
the  wants  of  a  vessel  may,  by  analogy,  come  under  the  head  of 
material-men.  Necessaries  for  a  vessel  are  not  merely  those  things 
which  are  physically  material  and  absolutely  necessary  to  her  exist- 
ence or  preservation,  which  are  incorporated  with  her,  or  used  on 
board  of  her ;  but  also  those  which  a  careful  and  provident  owner 
would  provide,  to  enable  her  to  perform  well  the  functions  which, 
as  a  maritime  agent,  she  is  destined  to  perform, — whatever  is  fit  and 
proper  at  the  time,  for  the  service  in  which  the  vessel  is  engaged. 
This  may  include  money,  medicines,  labor  and  skill,  personal  ser- 
vices as  well  as  goods,  soliciting,  procuring,  and  hiring  a  crew, — 
seeking  and  secuiing  or  supplying  a  cargo,  passengers,  or  freight, 
or  a  charter, — factorage  or  brokerage  for  doing  her  business, — ^pro- 
curing insurance  and  premiums  advanced,^ — towing  or  otherwise 
removing  her.  These  have  all  been  held  to  be  maritime  contracts ; 
and  they  are  all  in  the  nature  of  materials, — they  are  supplies  of 
her  wants.  It  is  the  present,  apparent  want  of  the  vessel,  not  the 
character  of  the  thing  supplied,  which  makes  it  a  necessary.  Thus, 
anchors  and  cables  are,  in  the  general  sense,  necessaries;  but  if 
the  vessel  is  fully  supplied  with  them,  another  anchor  or  cable  is  not 
necessar3^  If  it  be  not  furnished  to  supply  a  want  of  the  vessel,  it 
cannot  properly  be  calle4  materials  or  supplies/^ 

But  it  has  been  held,  that  neither  the  costs  of  advertising  a  ves- 
sel for  sea,  nor  postage,  nor  commissions  for  procuring  freight,  nor 
the  wages  of  stevedores  [see  post^  §  285]  or  lightermen,  nor  sums 
paid  for  scraping  the  vessel's  bottom  before  coppering,  are  liens  up- 
on the  ship,  suable  in  rem ;  that  compressing  cotton  is  also  mere 


2*Edw.  Ad.  Jur.;  Zane  tJ.  The  Presi- 
dent, 4  Wash.  457;  The  Grenei*al  Smith, 
17  U.  S.  (4  Wheat.)  438;  The  Nestor,  1 
Sum.  73;  The  Robert  Fulton,  1  Paine, 
020;  Peyroux  v,  Howard,  32  U.  S.  (7 
Pet)  324;  ante,  §§50,  95,  106,  151,  264. 

^  Edw.  Ad.  Jur.  113;  The  Alexander, 
1  W.  Rob.  288,  346. 

In  the  case  of  Zane  c.  the  Brig  Pres- 
ident, water  casks  were  held  to  be  ma- 


terials, but  vinegar  not  The  reason 
of  this  distinction  is  not  given,  and  the 
counsel  waived  jthe  claim  for  vinegar. 
There  was  probably  a  reason  which  the 
report  does  not  state,  inasmuch  as  vin- 
egar is  a  necessary  article  of  ship  stores, 
and  is,  by  law,  a  part  of  the  navy  ra- 
tions. 4  Wash.  457;  U.  S.  Rev.  Stat 
§4569. 
«•  But  see  The  Hope,  49  P.  R.  279. 
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shore  business,  the  expense  of  which  is  no,  lien  upon  the  vessel  on 
which  the  cotton  is  to  be  freighted,  and  that  an  action  in  rem  can- 
not be  maintained  therefor.^^  It  has  also  been  held,  that  by  the 
twelfth  Admiralty  Rule,  as  amepded  in  1858,  demands  by  material 
men  for  supplies,  repairs,  or  other  necessaries,  furnished  to  a  domes- 
tic ship,  can  be  enforced  only  by  proceedings  in  personam;  the 
intention  of  the  amendment  being,  to  leave  liens  depending  upon 
state  laws  to  be  enforced  by  the  state  courts.^  These  cases  do  not 
seem  to  be  based  on  any  principle  of  the  maritime  law,  and  can 
hardly  fail  to  be  reconsidered  at  some  future  time. 

[The  foregoing  prediction  was  very  speedily  justified  by  the 
change  in  the  12th  Admkalty  Rule  made  by  the  Supreme  Court  on 
May  6,  1872. 

The  rule  as  originally  made  in  December  Term,  1844,  read  as 
follows : 

"  In  all  suits  by  material  men  for  supplies  or  repairs  or  other  nec- 
essaries, for  a  foreign  ship,  or  for  a  ship  in  a  foreign  port,  the  libel- 
lant  may  proceed  against  the  ship  and  freight  in  rem  or  against  the 
master  or  the  owner  alone  in  personam.  And  the  like  proceeding 
in  rem  shall  apply  to  cases  of  domestic  ships,  where  by  the  local 
law  a  lien  is  given  to  material  men  for  supplies,  repaii-s  or  other 
necessaries." 

By  the  change  of  the  rule  in  1858,  referred  to  above,  the  words, 
^  in  personam  but  not,"  were  inserted  in  the  last  clause  making  it 
read  as  follows:  "And  the  like  proceeding  in  personam^  but  not  in 
rem^  shall  apply  to  eases  of  domestic  ships  for  supplies,  repairs,  or 
other  necessaries." 

On  May  6,  1872,  the  Supreme  Court  promulgated  a  new  12th 
Rule  to  read  as  follows  :  "  In  all  suits  by  material  men  for  supplies 
or  repairs,  or  other  necessaries,  the  libellant  may  proceed  against  the 
ship  and  freight  in  rem^  or  against  the  master  or  owner  alone  in  per- 
sonam^ 

**  The  object  of  this  change,  as  the  court  said  in  the  case  of  Mr 
Lottawanna,  88  U.  S.  (21  Wall.)  581,  was  not  to  give  a  lien,  but  to 
remove  all  obstacles  to  a  proceeding  against  a  vessel,  where  a  lien 
exists.     Since  this  change,  the  courts  have  entertained  proceedings 


^  The  Joseph  Cunard,  Olc.  120;  Pratt 
V.  Reed,  60  U.  S.  (19  How.)  359;  Brad- 
ley r.  BoUes,  Abb.  Ad.  569;  Graham  v. 
Hoskios,   Olc.   224;    vide,  post,   §2S5; 


contra.  The  Wivanhoe,  26  F.  R.  927. 

^  McGuire  t?.  Card,  62  U.  S.  (21  How.) 
248;  Tlie  St  Lawrence,  66 U.S.  (1  Black), 
522. 
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against  vessels  on  behalf  of  material  men,  to  whom  a  lien  was  given 
by  State  Statute,  as  they  had  done  before  the  change  of  the  Rule  in 
1858.  Where  the  lien  given  by  a  State  Statute  is  sought  to  be  en- 
forced, the  provisions  of  the  State  Statute  in  reference  to  the  crea- 
tion and  duration  of  the  lien  must  be  observed.] 

§  269.  The  Same. — The  English  Admiralty  has,  for  a  long  course 
of  years,  been  prohibited  the  exercise  of  this  jurisdiction.  But  it  is 
perfectly  well  settled  in  this  country,  that  contracts  of  this  sort  are 
maritime  contracts,  and  may  be  enforced  in  the  admiralty.  It  was 
fii-st  decided  in  the  Supreme  Court,  in  the  case  of  the  General  Smith, 
in  which  Judge  Story,  delivering  the  opinion  of  the  court,  says,  "  No 
doubt  is  entertained  by  this  court,  that  the  admiralty  rightfully  pos- 
sesses a  general  jurisdiction  in  cases  of  material  men ;  and  if  this 
had  been  a  suit  in  personam,  there  would  not  have  been  any  hesita- 
tion in  sustaining  the  jurisdiction  of  the  court." 

And  the  same  principle  has  also  been  acknowledged  and  decided 
in  numerous  other  cases.^ 

§  270.  Bern  and  Personam. — Whenever  the  debt  for  materials, 
etc.,  is  by  law,  no  matter  what  law,  or  by  contract,  a  lien  on  the 
vessel,  then  the  vessel  may  be  proceeded  against  in  rem  ;  and  in  all 
cases  the  contracting  parties  may  be  proceeded  against  in  perso- 
nam.^ 

§  271.  The  Maritime  Lien. — By  the  civil  law,  those  who  built, 
repaired,  or  supplied  a  ship,  had  a  privilege  or  lien  upon  the  ship 
herself,  for  the  amount  of  the  debt  thus  contracted  in  creating  her, 
or  in  keeping  up  her  existence  and  usefulness.  The  same  principle 
is  incorporated  into  all  the  codes  of  maritime  law,  and  is  a  well 
settled  rule  of  the  general  maritime  law,  and,  as  such,  was  acted  on 


»The  General  Smith,  17  U.  S.  (4 
Wheat.)  438;  DeLovio  v.  Bolt,  2  Gal. 
398;  Hale  v.  Washington  Ins.  Co.,  2 
Story,  176;  The  Centurion,  Ware,  477; 
Sheppard  v.  Taylor,  30  U.  S.  (5  Pet.) 
075;  Plummer  v,  Webb,  4  Mason,  380; 
Peyroux  v.  Howard,  32  U.  S.  (7  Pet.) 
324;  Davis  v.  A  Now  Brig,  Gilp.  477; 
Harper  v.  A  New  Brig,  id.  640;  The 
Nestor,  1  Sum.  73;  The  Robert  Fulton, 
1  Paine,  620;  The  St  Jago  de  Cuba,  22 


U.  S.  (9  Wheat.)  409;  Ramsay  u.  AUegre, 
25  U.  S.  (12  Wheat)  611;  Zane  r.  The 
President,  4  Wash.  453;  The  Alexander, 
1 W.  Rob.  288;  The  Zodiac,  1  Hag.  Ad.  R. 
320;  The  Jerusalem,  2  Gal.  345;  Stevens 
V.  The  Sandwich,  Pet  Ad.  233,  note; 
Ransom  v.  Mayo,  3  Blatohf.  70;  Wort- 
man  V.  Griffith,  id.  528. 

w  The  General  Smith,  17  U.  S.  (4 
Wheat)  438;  but  see  The  H.  E  WiUaid, 
62  F.  R.  387. 
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by  the  English  Admiralty  for  centunes,  till  it  was  overthrown  in 
the  time  of  Charles  II.  by  the  courts  of  common  law,  which  acknowl- 
edge no  such  privilege  or  lien,  and  only  recognize  the  common  law 
lien  of  the  mechanic,  who,  by  virtue  of  his  possession,  and  not 
otherwise,  is  allowed  a  lien.^^  The  maritime  lien  is  not  accompanied 
by  possession,  and  does  not,  in  any  manner,  spring  from  possession. 
It  is  a  sort  of  proprietary  interest,  springing  from  the  nature  of  the 
transaction  and  the  beneficial  service  rendered  to  the  ship,  the  great 
agent  of  maritime  commerce,  and  it  follows  her  for  a  longer  or 
shorter  period,  into  whosesoever  hands  she  may  go.® 

§  272.  Foreign  and  Domestic  SUps.— The  civil  law,  the  general 
maritime  law,  and  the  particular  maritime  codes,  without  exception, 
extend  this  lien  or  privilege  to  all  ships  and  vessels,  without  any 
distinction  between  foreign  and  domestic  ships.^  Indeed,  it  is  not 
easy  to  see  how  any  difference  can  exist  in  principle ;  if  one  is  a 
ship  or  vessel,  so  is  the  other ;  if  one  is  a  maritime  contract,  so  must 
be  the  other ;  and  the  same  law,  and  the  same  reason,  which  gives 
a  lien  in  the  one  case,  gives  it  in  the  other.  It  is  for  service,  labor, 
materials  and  supplies,  furnished  to  the  ship,  and  in  some  sort  made 
a  part  of  her,  for  her  benefit,  that  the  lien  attaches  to  her ;  still,  the 
Supreme  Court  of  the  United  States,  in  the  case  of  the  General 
Smith,  made  a  broad  distinction,  and  declared  that,  unless  the  local 
law  of  the  particular  state,  where  the  su[)plies,  etc.,  are  furnished, 
gives  a  lien,  there  is  no  lien  in  the  case  of  domestic  vessels.  After 
that  case,  numerous  other  cases  repeated  and  enforced  this  distinc- 
tion ;  and  it  was  so  well  settled  as  practically  to  constitute  a  part  of 
the  law  of  the  American  Admiralty ;  but  more  recently  the  Supreme 
Court  has  refused  to  entertain  jurisdiction  of  cases  of  maritime  lien 
where  the  lien  was  created  by  a  state  law.  It  is,  however,  believed, 
that  whenever  the  question  shall  come  before  the  Supreme  Court  and 
be  fully  considered  by  that  court,  after  argument,  the  distinction 
between  foreign  and  domestic  vessels,  and  liens  by  state  laws  and 
by  the  maritime  law,  will  be  found  to  be  no  part  of  the  law  of  the 


wSee  The  Two  Marys,  10  F.  R,  919. 

«  Dig.  42,  5,  6;  id.  134;  The  Zodiac, 
1  Hag.  Ad.  320, 325;  The  Neptune,  3  id. 
136;  Edw.  Juris.  93-109;  1  Rol.  Ah. 
533;  Cro.  Car.  29(5;  Buxton  v.  Snee,  1 
Ves,  Sen.   164;    Hoare  v,  Clement,  2 


Show.  338;  Abb.  on  Ship.  143,  149,  n.  ; 
The  Nestor,  1  Sum.  73,81;  The  Marion, 
1  Story,  73;  The  Druid,  1  W.  Rob.  898; 
Harmer  v.  Bell,  22  Eng.  Law  &  Eq.  72; 
post,  §  290-305. 
^  The  Nestor,  1  Sumn.  79. 
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American  Admii*alty,  as  it  is  not  of  the  maritime  law.  It  is  no 
better  settled  now  than  the  doctrine  of  the  Thomas  Jefferson  was 
for  a  quarter  of  a  century,  but  that  doctrine  is  now  obsolete  and  is 
called  by  the  Supreme  Court,  in  the  case  of  the  Belfast,  74  U.  S.  (7th 
Wallace),  639,  a  "stmnge  proposition.''  This  may  be  stranger  in  less 
time.  The  mere  residence  of  the  owner  would  seem  to  have  even  less 
relation  to  maritime  subject-matter  than  the  tide  and  the  other  pre- 
texts of  the  time  of  Coke.  It  is  believed,  that  the  decisions  of  the 
English  common  law  courts  insensibly  influenced  the  decision  of 
the  Supreme  Court,  although  the  ground  upon  which  the  court  put 
the  decision  is  by  no  means  the  English  ground.  The  court  seems 
to  say  that  liens  on  domestic  ships  are  subject  to  the  local  law  of 
the  place  where  the  ship  belongs,  and  must  be  enforced  by  that  law. 
It  has  not  always  been  held  that  the  local  legislatures  have  the 
power  to  repeal  or  modify  the  provisions  of  the  general  maritime 
law.  The  contrary  has  been  held  by  Judge  Story .^  If  they  have 
the  power  to  declare  what  shall  be  the  law  of  their  own  tribunals, 
between  their  own  citizens,  it  is  clear  that  they  are  not  authorized 
to  declare  what  shall  be  the  law  of  the  United  States,  in  cases  of 
admii-alty  and  maritime  jurisdiction  in  the  courts  of  the  United 
States.86 

[Since  the  foregoing  was  written,  the  Supreme  Court  has  abol- 
ished the  distinction  between  liens  by  State  Laws  and  by  the  mari- 
time law,  as  far  as  concerned  the  jurisdiction  of  the  Admiralty 
Courts  to  enforce  them.^  As  to  the  distinction  between  foreign 
and  domestic  vessels,  that  seems  as  yet  to  be  maintained,  that  court 
still  holding  that  there  is  no  lien  by  the  maritime  law  for  supplies 
to  a  domestic  vessel  in  her  home  port.]^ 


§  273.  Domestic  Vessels. — Indeed,  it  seems  quite  clear  that  the 
states,  as  such,  have  no  ships  and  vessels  ;  and  that  all  are  ships  and 


.  «*The  Chusan,  2  Story  C.  C.  R,  456, 
462;  Ashbrook  v.  The  Golden  Gate,  5 
Am.  Law.  Reg.  148. 

»  Tlie  CaUsto,  Daveis'  R,  29;  Davis  tj. 
ChUd,  id.  71;  The  Hull  of  a  New  Ship, 
id.  199;  The  General  Smith,  17  U.  S. 
(4  Wheat.)  4:58;  Waring  v.  Clarke,  46 U. 
S.  (5  How.)  475,  491,  495;  Read  v.  The 
Hull  of  a  New  Brig,  1  Story,  C.  C.  R. 
244;  Peyroux  v.  Howard,  32  U.  S.  (7 
Pet)  324;  Golden  o.  Prince,  3  Wash. 


313;  Davis  v.  A  New  Brig,  Gilp.  473; 
The  Stephen  Allen,  Blatchf.  &  H.  175; 
Thomas  v.  The  Kosciusko,  11  N.  Y. 
Leg.  Obs.  38;  The  Teller,  id.  44;  The 
Alida,  1  Abb.  Ad.  165;  The  Infanjta,  id. 
263;  vtde,  §  270,  and  cases  cited. 

*»  The  Lottawanna,  88  U.  S.  (21  WaU.) 
558. 

»'  The  Edith,  94  U.  S.  520.  But  see 
the  dissenting  opinion  of  Judge  Clif- 
ford in  the  case  of  The  Lottawanna. 
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vessels  of  the  United  States,  and  that  all  American  vessels  are  do- 
mestic vessels.  The  port  where  the  vessel  belongs  has  no  necessary 
reference  to  state,  or  other  limits.  It  is  that  port,  at  or  nearest  to 
which  the  owner,  if  there  be  but  one,  or  if  more  than  one,  the  hus- 
band or  acting  and  managing  owner  usually  resides ;  and  the  ports 
as  such,  are  ports,  not  of  the  states,  but  of  the  United  States,  and 
the  states  have  no  admiralty  and  maritime  jurisdiction.  The  states 
are,  for  certain  purposes,  foreign  to  each  other,  but  in  no  sense  are 
they  foreign  to  the  United  States. 

§  274.  Contests  between  Part  Owners.— Ships  and  vessels  being 
usually  owned  in  shares  by  several  persons  who  are  not  otherwise 
partners,^  it  is  evident  that  often  dissensions  may  arise  between  the 
owners  as  to  the  employment  of  the  ship.  In  such  cases,  one  pai*ty 
may  employ  the  ship,  on  giving  security  to  the  other.  The  Court 
of  Admiralty  has  jurisdiction  to  enforce  the  law  between  the  part 
owners,  and  to  compel  the  one  or  the  other  party  to  give  the  requir- 
ed security.  Cases  of  licitation  or  sale,  for  the  purpose  of  partition, 
are  also  within  the  power  of  the  American  Admiralty,  as  they  are 
of  the  European  maritime  courts,  out  of  England.* 


§  275.  Jurisdiction  over  Owners.— The  admiralty  lias  jurisdic- 
tion of  all  matters  that  concern  ownei-s  and  proprietors  of  ships,  as 
such.  This  embraces  a  large  number  of  cases  of  almost  every  de- 
scription. For  the  torts  and  contracts  of  the  master,  as  such,  the 
owners  are  liable  ;  for  whatever  is  a  lien  upon  the  vessel  the  owners 
are  liable  by  virtue  of  that  lien,  to  the  extent  of  the  value  of  the 
vessel,  and,  in  many  cases,  to  the  whole  extent  of  the  demand.  For 
the  contracts  of  each  other  as  ownei*s,  they  are  liable  to  third  per- 


»  The  owners  of  a  ship  are,  generally 
speaking,  tenants  in  common,  (Wright 
V.  Marshall,  3  Daly,  331),  yet  there  may 
be  a  special  partnership  between  them, 
in  the  ship,  as  well  as  in  the  cargo,  in 
regard  to  a  particular  voyage  or  adven- 
ture. Mumford  r.  NicoU,  20  Johns.  611. 

»Skrine  v.  The  Hope,  Bee,  2;  Wil- 
Hngs  V.  Blight,  2  Pet.  Ad.  R.  288;  Stev- 
ens V.  The  Sandwich,  1  id.  233;  The  Or- 
leans V,  Phoebus,  36  U.  S-  (11  Pet)  175; 
Story  on  Part.  43.5,  436;  The  Elizabetli 


and  Jane,  1  W.  Rob.  278;  Conk.  Treat 
2d  ed.  156;  Dunlap  Prac.  67,  69;  Davis 
&  Brooks  V.  The  Seneca,  Gilp.  11,  34; 
The  Apollo,  1  Hag.  Ad.  R.  306;  Coyne 
0.  Caples,  8  F.  R.  638;  The  Annie  H. 
Smith,  10  Ben.  110. 

The  case  of  the  Seneca,  (Gilp.  10,) 
was  reversed  by  Judge  Washington,  in 
an  able  opinion,  reported  in  18  Ameri- 
can Jurist,  486,  and  6  Penn.  Law  Jour. 
213. 
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sons  to  their  full  extent  in  solido  ;  and  all  these  are  eases  of  admi- 
ralty and  maritime  jurisdiction.*^ 

The  admiralty  has  also  jui-isdiction  of  possessory  and  petitory  ac- 
tions, and  of  proceedings  on  the  part  of  the  ownei*^  for  the  removal 
of  the  master.*^ 


§  276.  Possessory  and  Petitory  Actions.— [Petitory  actions  are 
actions  in  which  it  is  sought  to  try  the  title  to  a  ship.  Thus  a  party 
having  the  legal  paper  title  bringing  an  action  to  recover  possession 
of  a  vessel,  would  be  held  entitled  to  a  decree,  and  thereupon  the 
party,  who  by  that  decree  had  been  ordered  to  give  up  possession, 
might  in  his  turn  bring  a  petitory  action  to  try  the  validity  of  the 
paper  title.  A  possessory  action  may  be  joined  with  a  petitory  ac- 
tion.] 

Possessory  actions  are  actions  to  recover  ships  or  other  property, 
to  which  a  party  is  entitled  by  virtue  of  a  maritime  right.  They  are 
analogous  to  the  action  of  replevin  or  detinue  at  the  common  law,  in 
which  the  specific  property  is  recovered  instead  of  damages.  These 
actions  are  brought  by  owners  to  try  the  right  to  the  possession  of 
a  ship,  by  master  or  ownei-s  to  recover  possession.  The  English  Ad- 
miralty Court  is  reluctant  to  take  jurisdiction  of  such  cases,  and 
always  confines  itself  to  cases  where  possession  is  withheld  from  the 
party  having  the  legal  paper  title  to  the  ship.  If  the  proprietor's 
right  is  disputed,  the  court  will  not  attempt  to  decide  upon  it.  In 
this  country,  the  jurisdiction  of  the  admiralty  over  all  this  class  of 
cases  is  well  settled.*^  [But  it  will  not  enforce  a  merely  equitable 
title.]  « 


*^Ante,  §82;  Godolph.  43:  Higgins 
«.  U.  S.  Mail  Steamship  Co.,  3  Blatchf. 
282;  The  Majestic,  12  N.  Y.  Leg.  Obs. 
100;  The  Grafton,  1  Blatchf.  175;  Vose 
r.  Allen,  3  Blatchf.  289;  Church  v,  Shel- 
ton,  2  Curtis  C.  C.  R.  271;  Knox.  v.  The 
Minetta,  Crabbe,  634;  The  Rebecca, 
Ware,  188;  House  r.  The  Lexington,  2 
N.  Y.  Leg.  Obs.  4;  Howland  tj.  Green- 
way,  63  U.  S.  (22  How.)  491;  ante,  §§50, 
105,  126,  151;  2  Brown  CivU  and  Ad. 
131;  Davis  &  Brooks  r.  The  Seneca, 
Gilp.  11;  Stinson  v.  Wyraan,  Davies'  R. 
172;  The  Paragon,  Ware,  322. 

<iThe  See  Renter,  1  Dod.  22;  The 


Martin  of  Norfolk,  4  C.  Rob.  240;  vide, 
post,  §311. 

«Bett8'  Pract.,  p.  16;  D.  C.  Rule  18; 
A  Floating  Dry  Dock,  22  F.  R.  685;  The 
Watchman,  Ware,  233;  The  Sisters,  4 
Rob.  275;  The  Martin  of  Xoi-folk,  id. 
293;  Davis  r.  The  Seneca,  18  Am.  Jur. 
486;  The  Experiraento,  2  Dod.  42;  The 
Warrior,  id.  288;  The  G.  Reusens,  23  F. 
R.  403;  The  Amelia,  23  id.  406;  The 
Director,  26  id.  708;  The  E.  J.  Slaymak- 
er,  28  id.  767;  The  Daisy,  29  id.  300; 
The  Two  Barges,  46  id.  204. 

«  The  Eclipse,  135  U.  S.  599. 


Digitized  by 


Google 


JXTRISDICTfON   IN   SPECIAI*  CASES   CONSIDBKED. 


155 


§  277.  Wages. — "Ships  were  originally  invented  for  use  and  profit, 
to  plough  the  seas,  not  to  lie  by  the  walls."**  The  ship  being  finished 
and  furnished,  her  first  want  is  a  ship's  company  to  navigate  her. 
Without  their  strength,  and  knowledge,  and  skill,  and  intrepidity, 
she  roust  rot  at  the  wharf,  or  be  hurried  to  destruction.  The  ship, 
that  by  the  agency  of  the  most  uncertain,  capricious,  and  powerful 
elements,  moves  with  a  certainty  and  a  security  only  surpassed  by 
the  beauty  of  her  appeai-ance  and  the  grace  of  her  motion,  when  un- 
der the  control  of  a  well  appointed  crew, — becomes,  in  the  hands  of 
unpractised  landsmen,  the  victim  of  the  fii'st  i>eril,  and  their  efforts 
only  urge  her  the  sooner  to  inevitable  destruction.  The  service  of 
the  ship's  company  is,  therefore,  the  maritime  service  which  is  enti- 
tled to  the  highest  consideration  and  the  greatest  favor ;  and  the 
jurisdiction  of  the  admiralty  in  cases  of  mariners'  wages  is  settled 
by  a  coui-se  of  decisions  of  unbroken  authority  during  centuries. 
The  more  fanatical  enemies  of  the  admiralty  jurisdiction  have  not, 
however,  failed  to  perceive  that  their  principles  are  as  fatal  to  this 
class  of  cases  as  to  many  others,  and  have  accordingly  declared  that 
the  admiralty  has  been  permitted  to  retain  these  cases  only  from 
usage  springing  from  necessity  or  policy.  The  jurisdiction,  how- 
ever, is  firmly  established  in  this  country  on  principle,  and  all  cases 
of  mariners'  wages  .are,  par  excellence^  maritime  cases,  and  subject 
to  the  jurisdiction  of  the  admiralty  ;  and  this  includes  whaling,  seal- 
ing and  fishing  voyages,  and  demands  for  subsistence,  expenses  of 
cure,  etc.,  which  are  in  the  nature  of  wages.**  And  by  the  acts  passed 
during  the  reign  of  the  present  queen,  the  jurisdiction  of  the  Eng- 
lish admiralty  is  equally  extensive. 


§  278.  Mariners* — The  term  Mariner  includes  all  persons  em- 
1  loyed  on  board  ships  and  vessels,  during  the  voyage,  to  assist  in 
their  navigation  and  preservation,  or  to  promote  the  purposes  of  the 
voyage.     Masters,  mates,  sailors,  surveyors,  carpenters,  coopei*s. 


**  1  Molloy,  308. 

**  Ante,  §  81;  Dunlap  Prac.  20,  24, 26; 
The  Sydney  Cove,  2  Dod.  11 ;  Wilson  v. 
The  Ohio,  Gilp.  505;  The  May  Queen, 
Sprague,  588;  The  George,  1  Suran. 
150;  Martin  r.  Acker,  Blatclif.  &  H. 
279;  Thackarey  v.  The  Farmer,  Gilp. 
626;  tide  Foster  v.  The  Pilot  No.  2,  1 


Am.  Law  Reg.  403;  Dunlap  Prac.  59,  60, 
61,  62;  Macomber  o.  Thompson,  1  Sum. 
384;  Pratt  t?.  Thomas,  Ware,  437;  Shep- 
pard  tj.  Taylor,  5  Pet  675;  Harden  v. 
Gordon,  2  Mason,  544;  Plummer  v, 
Webb,  4  Mason,  380;  Smith  v.  The  Pe- 
kin,  Gilp.  203. 
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stewards,  cooks,  cabin  boys,  kitchen  boys,  engineers,  pilots,  firemen, 
deck  hands,  waiters, — women  as  well  as  men, — are  mariners.*^ 

§  279.  Mariners  on  Public  Vessels. — The  mariners  of  the  public 
vessels  of  the  nation  cannot  proceed  against  them  in  the  admiralty, 
for  the' reason  that  the  government  or  sovereign  cannot  be  sued. 
It  is  not  because  the  court  has  not  jurisdiction,  but  because  there  is 
no  right  of  action  against  the  government  or  its  property.  In  like 
manner,  the  mariners  of  a  public  vessel  of  a  foreign  power  within  our 
jurisdiction  are  not  allowed  to  proceed  against  the  vessel  or  oflBcera. 
This  is  not  because  they  are  simply  foreignei*s,  but,  because,  by  the 
common  law  and  universal  consent  of  nations,  the  person,  the  min- 
isters, and  the  vessels  of  a  sovereign,  retain  their  independent  char- 
acter, and  their  consequent  immunities,  wherever  they  rightfully 
are,  in  times  of  peace.*^ 


§  280.  Discharge  of  American  Seamen  abroad. — When  an 
American  seaman  is  disclmrged  with  his  own  consent,  in  a  foreign 
country,  or  the  ship  is  sold  in  a  foreign  country,  and  her  company 
discharged,  and  three  months  extra  pay  is,  by  law,  required  to  be 
deposited  in  the  hands  of  the  consul,  of  which  two  thirds  are  to  be 
paid  to  the  seamen,  no  action  at  common  law  will  lie  to  recover 
these  extra  wages  against  the  master  if  he  neglect  to  pay  them  to 
the  consul,  but  the  admiralty  will  entertain  a  suit,  as  well  on  the 
part  of  the  seamen  as  on  the  part  of  the  United  States,  to  recover 
such  extra  wages.  The  jurisdiction  in  similar  cases  is  denied  in 
England.'** 

[By  our  Act  of  1884  (23  Stat,  at  Large  p.  54)  the  three  months 


^  Robinett  v.  The  Exeter,  2  Rob.  261 ; 
WlUard  «.  Dorr,  3  Mason,  01;  Shaw  v. 
The  Lethe,  Bee,  424;  The  Lord  Hobart, 
2  Dod.  104;  Atkyns  v.  Burrows.  1  Pet. 
Ad.  244;  The  Leouidas,  01c.  12;  vide. 
The  Louisana,  2  Pet.  Ad.  268;  Trainer 
V.  The  Superior,  Gilp.  .514;  Gurney  r. 
Crockett,  Abb.  Ad.  490;  The  Harriet, 
Olc.  229;  Dunlap  Prac.  59;  The  James 
H.  Slirigley,  50  F.  R.  287. 

*'  The  Lord  Hobart,  2  Dod.  100;  Elli- 
son V.  The  Bellona,  Bee,  112;  Pierre  de 
Moitez  c.  The  South  Carolina,  id.  422; 


Dunlap  Prac.  64;  The  Exchange  v.  Mc- 
Faddon,  11  U.  S.  (7  Cranch),  147;  The 
Pizarro  ads.  Matthias,  10  N.  Y.  Leg. 
Obs.  07;  Wheat.  Int.  Law,  149. 

«  Rev.  Stat.  §§  4582,  4583.  Amended 
23  Stat,  at  Large,  p.  54;  Dunlap  Prac.  62, 
63;  Emerson  v.  Howland,  1  Mason  R. 
45;  Orne  t.  Townsend,  4  Mason  R.  541; 
Pool  V.  Welsh,  Gilp.  193;  The  Courtney, 
Ed.  Ad.  R.  239;  The  Dawn,  Daveis' 
Rep.  12.  Sec  form  of  libel  No.  97,  Ap- 
pendix. 
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pay  has  been  reduced  to  one  and  the  deposit  is  only  required  in  ease 
of  the  sale  of  the  vessel  in  a  foreign  countr)*^.] 

§  281.  Fishing  Lays. — In  the  earliest  periods  of  maritime  com- 
merce, a  common  form  of  compensating  the  mariner  was  by  giving 
him,  in  one  way  or  another,  an  interest  in  the  success  of  the  voy- 
age. In  modern  times,  fixed  pecuniary  wages  Imve  taken  the  place 
of  a  share  of  the  earnings,  except  in  cases  of  whaling,  fishing,  and 
sealing  voyages,  in  which  the  ancient  mode  of  compensation  still 
prevails.  In  England,  before  her  late  acts  restoring  the  admiralty 
jurisdiction,  none  but  contracts  in  the  usual  form  were  allowed  to 
be  pi-osecuted  in  the  admiralty,  and  a  fixed  i-ate  of  pecuniary  wages 
was  held  to  be  the  usual  form.  There  cannot  be  a  more  striking 
illustration  of  the  caprice  and  want  of  rational  principle  which  char- 
acterized the  prohibitions  of  the  English  common  law  courts.^ 

§  282.  Jurisdiction  over  Foreign  Sliips.— -There  have  been  at- 
tempts in  England  and  in  this  country,  to  establish  an  exemption 
in  favor  of  the  seamenof  foreign  merchant  ships.  It  has  been  some- 
times placed  on  the  ground  of  the  comity  of  nations, — sometimes  on 
the  fancied  ground  that  a  vessel  is  part  of  the  territory  of  the  nation 
to  which  she  belongs, — sometimes  on  the  ground  that  there  can  be 
no  jurisdiction  in  such  cases  except  by  the  consent  of  the  consul,  or 
other  diplomatic  representative  of  the  foreign  nation  to  which  the 
seamen  or  the  vessel  belongs, — all  of  which  are  fallacious.  There 
is  no  such  comity  of  nations, — nothing  within  the  territory  of  a 
nation  is  without  its  jurisdiction,  and  no  oflBcer  of  a  foreign  govern- 
ment can  grant  or  destroy  the  jurisdiction  of  our  courts.  Some  ex- 
emptions are  established  by  the  constitution,  some  by  treaty,  and 
some  by  the  established  and  immemorial  usage  of  nations,  and  they 
do  not  apply  to  persons  and  property  engaged  in  the  ordinary  pur- 
suits of  commerce.  In  the  present  state  of  international  intercoui-se 
and  commerce,  all  persons  in  time  of  peace  have  the  right  to  resort 
to  the  tribunals  of  the  nation  where  they  may  happen  to  be,  for  the 
pmtection  of  their  rights.  The  jurisdiction  of  the  courts  over  them 
is  complete,  except  when  it  is  excluded  by  treaty,^  though  some- 


«Cleirac,  66,  138;  The  Juliana,  2 
Dod.  509;  The  Fairplay,  Blatchf.  A  H. 
1.36;  Duryee  v,  Elklns,  Abh.  Ad.  529. 

•oDunlap  Prac.  66;  The  Genesee  Cliief 
c.  Fitzhugh,  63  U.  S.  (12  How.)  443; 


Glass  V.  The  Betsey,  3  U.  S.  (3  Dal.)  6; 
Jecker t.  Montgomery, 54  U.S.  (13  How.) 
498;  Patch  v,  Marshall,  1  Curt.  C.  C,  R. 
452;  ante,  §  14 
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times,  as  in  the  case  of  foreign  seamen,  they  will  refuse,  from  con* 
siderations  of  expedienc3%  to  exercise  their  jurisdiction.*^ 

§  283.  Wharfage. — During  the  building,  fitting,  furnishing,  sup- 
plying, loading  and  unloading,  and  repairing  of  a  vessel,  it  is  necessary 
that  she  should  lie  at  a  wharf,  dock  or  pier,  to  he  most  conveniently 
and  safely  accessible.  The  pecuniary  charge  in  the  nature  of  rent 
to  which  vessels  are  liable  for  the  use  of  a  dock  or  wharf,  is  called 
wharfage  or  dockage,  and  is  the  subject  of  admiralty  jurisdiction. 
The  master  and  owner  of  the  ship  and  the  ship  herself  may  be  pro- 
ceeded against  in  admiralty  to  enforce  the  payment  of  wharfage, 
whether  the  vessel  lie  alongside  the  wharf,  or  at  a  distance,  and 
only  use  the  wharf  temporarily  for  boats  or  cargo.  Of  the  same 
nature,  is  the  charge  for  storing  the  sails,  or  other  furniture,  in  a 
store-house  on  shore,  and  that  kind  of  rent  or  storage  is  also  the 
subject  of  a  maritime  action.*^^ 

§  284.  Lighterage. — For  the  purposes  of  being  finished  and  load- 
ing and  unloading,  under  many  circumstances,  it  is  necessary  or  ex- 
pedient that  the  vessel  should  be  moored  at  a  distance  fr<»m  the  land, 
and  that  her  tackle,  apparel  and  furniture,  her  cargo  and  supplies, 
her  passengei's  and  crew  should  be  transported  in  lighters,  barges  or 
other  small  craft.  The  service  thus  rendered  is  maritime,  and  lightr 
ermen,  bargemen  and  watermen,  who  thus  render  service  to  a  vessel, 
are  all  entitled  to  resort  to  the  admiralty  to  enforce  the  payment  of 
their  demands,  by  proceeding  in  personam  against  the  master,  or  in 
rem  against  the  vessel  herself.^ 

§  285.  Steyedores. — To  enable  the  vessel  safely  to  transport  her 
cargo,  it  is  of  the  fii"st  importance  that  it  be  well  stowed,  that  the 
vessel  may  keep  her  trim,  that  one  portion  of  cargo  may  not  injure 
another  by  collision,  by  leaking,  by  steam,  heat,  odor,  and  that  storms 
may  not  break  it  loose  and  destroj*  it.    The  business  of  stowing  ships 

6»  Davis  t».  Leslie,  Abb.  Ad.  123;  and 
cases  cited;  Willendson  v.  The  Forso- 
ket,  1  Pet  Ad.  R.  197;  The  Infanta, 
Abb.  Ad.  263;  Buckerr.  Klorkgeter,  id. 
402;  Graham  v,  Hoskins,  01c.  224;  The 
Napoleon,  id.  208;  The  Metapedia, 
Cohens  Adm.  Law,  p.  232;  The  Elwine 
Kreplln,  9  Blatch.  438;  Ex  parte  New- 


man, 87  U.  S.  (14  Wall.)  152;  The  Well- 
liaven,  55  F.  R.  80. 

*  Gardner  v.  The  New  Jersey,  Pet  Ad. 
R.  223;  Ex  parte  Lewis,  2  Gal.  483; 
Johnson  v.  The  ATDonough,  Gilp.  101 ; 
The  Phoebe,  Ware,  354;  But  contra, 
Hubbard  v.  Roach,  2  F.  R.  393. 

^  Thackarey  t.  The  Farmer,  Gilp.  520. 
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has  fallen  into  the  hands  of  a  separate  class  of  artisans,  known  as 
stevedores, — French,  arrimeura.  Their  services  are  maritime,  and 
they  may  enforce  the  payment  of  their  demands  by  suits  in  rem 
against  the  vessel,  or  in  personam  against  the  master  or  owners. 
Stevedores  are  also  often  employed  to  break  out  and  discharge  the 
cargo  of  a  vessel,  at  the  port  of  delivery.  Doubts  have  been  ex- 
pressed whether  this  be  a  maritime  service.  It  seems  to  be  as  nec- 
essary to  the  vessel,  and  to  her  commercial  and  maritime  purposes, 
both  in  completing  a  past  voyage  and  in  getting  ready  for  a  new  one, 
that  her  cargo  should  be  discharged,  as  it  is  that  it  should  be  taken 
in.  And  the  same  principle  which  allows  the  sailor  and  the  light- 
erman, him  that  scrapes  her  bottom,  as  well  as  him  that  sets  up  her 
rigging  or  paints  her  sides,  to  resort  to  the  admiralty,  will  also  allow 
the  same  privilege  to  that  clasis  of  men  who  perform  that  crowning 
act  of  maritime  commerce  for  which  all  others  labor,  to  which  all 
other  acts  are  subordinate,  on  which  the  right  to  freight  depends, 
and  which  is,  in  fact,  the  great  purpose,  and  the  only  ultimate  pur- 
pose, of  a  ship,  viz.,  the  delivery  of  the  cargo.^ 

[The  views  expressed  in  this  section  as  to  the  maritime  character 
of  a  stevedore's  service  and  his  nght  to  a  lien  therefor  are  at  last 
being  accepted  and  followed  by  the  courts.  Judge  Lowell  of  Mas- 
sachusetts was  the  first  one  who  declared  that  the  decisions  to  the 
contrary  were  based  on  wrong  principle,  and  should  not  be  followed. 
Other  courts  have  followed  him.  The  Supreme  Court  has  not  yet 
passed  upon  the  question.  But  the  reason  of  the  text  commends 
itself  to  the  judgment.  And  the  set  qf  the  authorities  is  now  de- 
cidedly in  that  dii-ection.]  ^ 

§  286.  Freight. — The  primary  and  principal  purpose  of  a  ship  is 
transporting  cargo  for  hire.  Contracts  of  affreightment  are,  there- 
fore, within  the  admiralty  and  maritime  jurisdiction.  If  the  ship, 
her  master  and  owners,  do  not  faithfully  and  fully  perform  their  con- 
tracts to  carry  goods  or  passengers,  the  ship  is  liable  in  rem^  and  the 
master  and  owners  in  personam^  in  admiralty,  for  the  damages ;  and 
in  the  same  manner  if  the  freight  be  not  paid,  the  master  and  own- 
ers of  the  ship  may  proceed,  in  the  admiralty,  against  the  goods  in 


*•  Contra^  The  Joseph  Cunard,  Olc. 
120;  ante,  §  270. 

»The  Wlvanhoe,  26  F.  R.  927;  The 
Magnolia,  87  F.  R.  867;  Tlie  Gilbert 


Knapp,  id.  209;  The  Mattie  May,  45  id. 
899;  The  Main,  51  id.  954;  2  U.  S.  App. 
349. 
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rem^  or  against  the  party  liable  for  the  freight  in  personam^  to  re- 
cover the  freight.  All  agreements  for  the  carriage  of  persons  or 
property  by  vessels  are  contracts  of  affreightment,  and  all  hire  or 
reward  for  the  use  of  vessels  is  freight,  and  these  agreements  may 
be  in  writing  or  merely  verbal.  The  written  acknowledgment  of 
the  reception  on  board  of  a  particular  vessel,  of  a  particular  quan- 
tity or  parcel  of  goods,  to  be  carried  to  a  particular  place,  is  a  bill 
of  lading.  There  is  a  usual,  but  not  a  necessary  form,  of  a  bill  of 
lading,  and  any  paper,  containing  the  substantial  elements  of  the 
usual  bill  of  lading,  is  a  bill  of  lading.  Shipments  are  often  made 
without  any  bill  of  lading,  or  written  evidence  of  the  transaction, 
or  of  the  liabilities  of  the  parties,  and  the  law  and  the  jurisdiction 
is  the  same  as  if  the  whole  were  in  writing.  It  is  the  fact  that  the 
goods  are  shipped,  and  not  the  written  acknowledgment  of  it, — the 
obligation  to  cany  them  safely,  and  not  tiie  written  contract, — that 
creates  the  liability  and  fixes  the  jurisdiction  of  the  court.^ 


§  287.  Charters. — When  a  ship,  or  a  specified  portion  of  it,  is 
hired  out  in  mass  for  a  voyage,  or  a  portion  of  a  voyage,  for  a  gross 
sum,  or  so  much  a  ton,  a  voyage,  a  month,  or  the  like,  the  contract 
is  usually  called  a  chartering  of  the  vessel.  A  charter  party,  strict- 
ly, is  a  deed  in  two  parts  divided,  charta  partita.  When  not  under 
seal  it  is  called  a  memorandum  of  a  charter.  When  not  in  writing 
it  is  not  properly  a  charta^  but  it  is  nevertheless,  usually  spoken  of 
as  a  charter.  The  jurisdiction  and  the  law  of  the  American  Admi- 
ralty is  the  same,  whether  the  agreement  be  a  deed,  a  writing,  or  a 
mere  verbal  agreement.  It  is  the  substance  of  the  undertaking  of 
the  parties,  and  not  the  form  of  words  that  they  use,  that  creates  the 
liability  and  confei-s  the  jurisdiction.^^  The  jurisdiction  of  the  ad- 
miralty over  cases  of  hiring  of  vessels,  and  the  carriage  in  vessels 
of  pei-sons  and  property,  is  too  well  settled  to  be  questioned.  The 
principles  of  law  which  control  the  rights  and  duties  of  the  parties 
to  such  contracts  will  be  found  in  the  various  maritime  codes  and 


«De  Loviou.  Boit;,2GaU.  398;  Drink- 
water  r.  The  Spartan,  Ware,  149;  The 
Kehecca,  id.  188;  The  Phebe,  id.  208; 
The  Volunteer,  1  Sumn.  551;  Certain 
Logs  of  Mahogany,  2  id.  589;  3  Kent's 
Com.  220;  Brackett  v.  The  Hercules, 
Gilp.  134;  Poland t).  The  Spartan,  Ware, 
l;i4,  138;  Giles  v.  The  Cynthia,  Pet.  Ad. 


R.  206;  The  Huntress,  Daveis'  R.  82; 
The  Casco,  id.  184;  The  Flash,  Abb. 
Ad.  67;  The  Gold  Hunter,  Blatchf.  A 
H.  300;  The  Leonidas,  Olc.  12 ;  ante^ 
§§48,52,94,120,151. 

«  Raymond  v.  Tyson,  58  U.  S.  ( 17 
How.)  59  ;po«e,  §288. 
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in  the  commentaries  upon  them,  in  the  treatises  of  Holt  and  Abbott, 
and  in  the  reported  cases  in  our  courts.^ 


§  288.  Passengers. — ^It  has  been  made  a  question  whether  con- 
tracts for  the  tiansportation  of  passengers  were  within  the  jurisdic- 
tion of  the  admiralty.^*  There  is  nothing  in  principle  to  distinguish, 
in  this  i-espect,  the  transportation  of  human  beings  from  that  of 
other  portions  of  animated  nature.  Men,  as  well  as  birds  and  beasts 
and  fishes,  have,  in  all  ages,  been  objects  of  maritime  transportation. 
From  the  earliest  periods,  ships,  laden  with  soldiers,  convicts,  and 
emigrants,  have  traversed  all  the  oceans  and  seas  and  other  naviga- 
ble watei-s.  Naulage,  nolis,  from  naulum^  "  the  freight  or  fare  paid 
for  passage  on  the  sea  in  a  ship,"  is  found  in  the  earliest  books. 
"  Passengei-s  are  those  who  psLy  freight  for  the  carriage  of  their  per- 
sons and  baggage."  ^  Passage  money  is  particularly  mentioned  as 
within  the  admiralty  jurisdiction,  by  Godolphin.®^  "Causes,  civil 
and  maritime,  which  respect  or  concern  the  sea,  or  passage  over  the 
same,"  are  specified  in  the  commission  of  the  Vice-Admiralty 
Judges.*^  "  Passenger  ships  and  vessels,"  are  regulated  by  acts  of 
Congress,  in  most  important  particulars,  and  the  business  of  the 
transportation  of  passengers  for  freight  is  now  one  of  the  most  im- 
portant and  lucrative  branches  of  maritime  commerce.  The  rights 
of  passengers,  in  various  forms,  have  been  often  the  subjects  of  suits 
in  admiralty,  in  the  Southern  District  of  New  York ;  and  the  juris- 
diction is  there  fully  established,  both  in  the  District  and  Circuit 
Court.«8 

[The  Supreme  Court  of  the  United  States  in  the  case  of  The 
Moses  Taylor,  71  U.  S.  (4  Wall.)  411,  sustained  the  jurisdiction.] 

§  289.  PUotage« — Cases  for  pilotage  are  cases  of  admiralty  and 
maritime  jurisdiction. 


wDrinkwater  v.  The  Spartan,  Ware, 
156;  The  Tribune,  3  Sumn.  144;  Ab- 
bot on  Ship.  316;  3  Kent's  Com.  204; 
The  Phebe,  Ware,  268;  Morewood  v. 
Enequist,  64  U.  S.  (23  How.)  401;  The 
EU  Whitney,  1  llatchf.  360;  ante,  §§  79, 
94,  126,  151. 

••Brackett  v.  The  Hercules,  Gilp.  1S4. 

«>  Cleirac— Termes  de  la  Marine,  510; 
vi<2e.  The  Oonsulat,.  6S,  and  the  Conti- 
11 


nental  Codes,  passim;  Pard.  Droit 
Com.  §704. 

"  Ante,  §  106. 

«=«  Ante,  §  15S. 

e»23  Stat,  at  L.,  p.  186;  The  Moses 
Taylor,  71  U.  S.  (4  Wall.)  411;  Marshall 
r.  Bazin,  7  N.  T.  Leg.  Obs.  342;  Cobb 
c.  Howard,  3  Blatchf.  624;  The  Pacific, 
1  Blatchf.  569;  The  Aberfoyle,  id.  300; 
Walsh  «.  The  H.  M.  Wright,  Newb.  494. 
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The  name  of  pilot,  or  steersman,  is  applied  either  to  a  particular 
ofiBcer  serving  on  board  the  ship  during  the  course  of  the  voyage, 
and  having  the  charge  of  the  helm  and  of  the  ship's  i-oute,  or  to  a 
person  taken  on  board  at  a  particular  place,  for  the  purpose  of  con- 
ducting a  ship  through  a  river,  road,  or  channel,  or  from,  or  into 
port.  In  the  first  case,  the  pilot  is  merely  a  mariner,  and  his  rights 
are  precisely  the  same  as  those  of  any  other  mariner.  In  the  second 
case,  the  nature  of  the  service  is  eminently  maritime,  and  of  a  char- 
acter especially  entitled  to  favor.  The  pilot  may  proceed  in  rem 
against  the  vessel,  or  in  personam  against  the  owner  or  master.  The 
jurisdiction  of  the  adraii-alty  is  fully  established  in  this  country  and 
in  England,  and  on  the  continent  of  Europe.®* 

River  and  harbor  pilotage,  in  English  maritime  affairs,  is  called 
loadmanage,  from  loadsman,  or  lodesman,  a  kind  of  pilot  established 
for  the  safe  conduct  of  ships  and  vessels  in  and  out  of  harbox*s,  or 
up  and  down  navigable  rivera.^ 


§  290.  Maritime  Liens. — A  ship  is,  of  necessity,  a  wanderer.  She 
visits  places  where  her  ownera  are  not  known,  or  are  inaccessible. 
The  master  is  not  usually  of  sufficient  pecuniary  ability  to  respond 
to  the  demands  of  the  voj'^age,  and  he  is  the  fully  authorized  agent 
of  the  owners.  These  and  other  kindred  characteristics  of  maritime 
commerce  have  established  the  necessity  of  making  the  ship  herself 
security,  in  many  cases,  to  those  who  have  demands  against  the 
master  or  owners.^  The  contiacts  and  the  torts  of  the  master  and 
owners  are,  therefore,  in  numerous  cases,  a  lien  upon  the  vessel  her- 
self. All  these  are  maritime  liens,  whether  created  by  actual  hy- 
pothecation, by  implication,  or  by  operation  of  law.®^ 

Whenever  there  is  a  maritime  lien,  it  may  be  enforced  in  the  ad- 
miralty.^ Maritime  liens  differ  from  common  law  liens  in  a  very 
important  point.  A  common  law  ien  is  always  connected  with  a 
possession  of  the  thing ;  it  is  simply  a  right  to  retiiin.  On  the  other 
hand,  a  maritime  lien  does  not  in  any  manner  de[iend  upon  posses- 


M  The  Anne,  1  Mason,  608;  The  Nel- 
son, 6  Rob.  227;  The  Benjamin  Frank- 
lin, id.  350;  The  Bee,  2  Dod.  498;  Ho- 
bart  0.  Drogan,  10  Pet.  108;  Truesdale 
©.  Young,  Abb.  Ad.  R.  391;  Love  v. 
Hinckley,  id.  436;  The  Wave,  Blatchf. 
&  H.  233;  Dunlap'g  Prac.  59;  Ad.  Rule 
14. 


w  Falconer's  Dictionary. 

w  The  U.  S.  V,  The  Malek  Adhel,  43 
IT.  S.  (2  How.)  236. 

67  Coote*8Prac.3.      • 

^  Drinkwater  v.  The  Spartan,  Ware, 
149;  The  Havana,  Sprague,  402;  Davis 
9.  Leslie,  Abb.  Ad.  123. 
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sion.  It  is  a  right  affecting  the  thing  and  giving  a  sort  of  proprie- 
tary interest  in  it,  and  a  right  to  proceed  against  it,  to  recover  that 
interest.  The  admiralty  has  jurisdiction  in  all  such  cases.  Where- 
ever  there  is  a  maritime  lien  upon  property,  it  adheres  to  the  pro- 
ceeds of  that  property,  into  whose  hands  soever  they  may  go,  and 
those  proceeds  may  be  attached  in  the  admiralty.®* 

§  291.  Maritime  Loans  are  within  the  admiralty  and  maritime 
jurisdiction,  and  have  been  so  considered  from  the  earliest  periods, 
and  in  jdl  commercial  nations.  The  necessities  of  commerce  so  often 
call  for  such  loans,  that  cases  springing  out  of  that  class  of  tran- 
sactions abound  whenever  maritime  commerce  exists.  In  the  civil 
law,  and  in  the  various  maritime  codes,  and  in  the  elementary  writ- 
ings of  the  most  learned  commentators,  the  law  of  these  loans,  prin- 
cipally known  by  the  name  of  bottomry  and  respondentia,  holds  a 
prominent  place."^^ 

§  292.  Bottomry  Loans  are  those  in  which  a  sum  of  money  is 
loaned  for  a  particular  voyage,  at  maritime  interest,  on  the  security 
of  the  ship,  the  ship  and  freight,  or  the  ship,  freight,  and  cargo,  on 
condition  that  if  the  voyage  be  performed  safely,  the  money  and  in- 
terest shall  be  paid ;  and  if  she  do  not  so  arrive,  but  is  lost  by  a  peril 
of  the  sea,  then  that  nothing  shall  be  paid.  These  are  within  the 
admiralty  jurisdiction  in  England,  as  well  as  in  continental  Europe 
and  in  this  country.''^ 

§  292  a.  The  Same.— But  if  it  be  stipulated  that  the  lender  shall 


«•  The  Rebecca, Ware,  188 ;  The  Phebe, 
Id.  263;  The  Pai-agon,  id.  322;  Cutler  v, 
Rae,  48  U.  S.  (7  How.),  731;  Brackett 
V.  The  Hercules,  Gilp.  185 ;  Harmer  v. 
Bell,  22  Eng.  Law  &  Eq.  72;  Coote's 
Prac.  3-7;  Roccus,  31,  32. 

'o  The  Duke  of  Bedford,  2  Hag.  Ad. 
R.  294;  The  Kennersley  Castle,  3  Hag. 
Ad.  R.  1,  7;  The  VibiUa,  1  W.  Rob.  1; 
The  Tobago,  5  Rob.  194;  The  Packet,  3 
Mason,  255;  The  Zephyr,  Id.  341;  The 
Draco,  2  Sum.  157;  Conard  v.  The  At- 
lantic Ins.  Co.,  26  U.  S.  (1  Pet)  386, 
431;  The  Jerusalem,  2  Gal.  191;  De 
Lovioc.  Boit,  id.  398;  Wilmer  v.  The 
Smilax,  2  Pet.  Ad.  R.  295;  Boreal  t).  The 
Golden  Rose,  Bee,  181 ;  Putnam  v.  The 


Polly,  id.  157;  Sloan  u.  The  A.  E.  I.,  id. 
250;  The  Lavinia  v.  Barclay,  1  Wash. 
49;  Hurry  v.  The  John  and  Alice,  id.  293; 
The  Aurora,  14  U.  S.  (1  Wheat.)  96; 
Murray  v.  Lazarus,  1  Paine,  572;  The 
Mary,  id.  671;  Davis  v.  Child,  3  N.  Y. 
Leg.  Obs.  147. 

"  The  Draco,  2  Sura.  157;  The  Atlas, 
2  Hag.  Ad.  R.  48;  The  Mary,  1  Paine, 
671;  Wilmer  v.  The  Smilax,  2  Pet  Ad. 
R.  295,  note;  The  Packet,  3  Mason,  264; 
The  Virgin,  33  U.  S.  (8  Pet)  638;  Abbott 
on  Ship.  176  n.  2;  Knight©.  The  Attila, 
Crabbe,  326;  Pet  U.  S.  Dig.  Bottomry; 
Curtis'  Dig.  Bottomry;  Ed.  Ad.  Jur. 
55;  ante,  §§  48,  52,  94,  126,  151. 
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not  incur  maritime  risk,  the  admiralty  has  no  jurisdiction,  although 
the  loan  be  such  that  without  such  stipulation  it  would  have  had 
jurisdiction. ''^ 

§  298.  Bespondentia  Bonds  are  bonds  given  to  secure  a  loan, 
made  on  the  cargo,  instead  of  the  ship.  Loans  on  respondentia  are 
also  loans  at  maritime  interest,  and  are  secured  by  the  goods  on 
their  safe  arrival,  but  put  both  the  principal  and  interest  at  risk, 
and  give  the  lender  no  claim  for  any  payment  whatever  if  the  goods 
be  lost.  The  jurisdiction  of  the  admiralty  over  them  has  never  been 
denied  in  the  courts  of  the  United  States."^ 

§  298  a.  Loans* — The  admiralty  has  also  jurisdiction  of  a  loan  ne- 
gotiated by  the  master,  to  repair  damages  done  to  the  vessel  on  the 
high  seas."^*  But  it  has  been  held  that  it  has  not  jurisdiction  of  a 
loan  made  in  port,  to  enable  the  borrower  to  buy  a  vessel,^^  nor  of 
a  claim  by  an  agent  of  a  steamer  against  its  owners,  for  the  balance 
of  an  account  of  moneys  paid  to  their  use,  for  supplies,  repairs,  and 
for  commissions,  such  transactions  being  held  to  be  not  maritime 
contracts."^^ 


§  294.  Insurance. — The  contract  of  insurance  against  the  perils 
of  the  sea  is  one  that  was  suggested  by,  and  sprang  from  the  haz- 
ards peculiar  to  ships  and  vessels  in  the  pursuits  of  maritime  com- 
merce. In  like  manner,  the  rights,  duties,  and  liabilities  which  are 
its  characteristics,  have  always  been  regulated  by  the  maritime  law. 
Indeed,  the  investigation  of  a  case  of  marine  insurance,  is  but  an 
inquiry  into  the  facts,  transactions,  and  perils  of  navigation,  and 
the  application  of  the  principles  and  rules  of  the  maritime  law.  It 
has  always  and  everywhere  been  considered  a  maritime  contract, 
and  nowhere  out  of  England  has  it  ever  been  excluded  from  the 
admiralty  jurisdiction.  And  in  all  the  grants  of  jurisdiction,  even 
in  England,  it  is  specially  mentioned  as  a  matter  of  Admiralty  ju- 
risdiction. 


^ Mai tland  V.  the  Atlantic,  1  Newb. 
514. 

783  Kent  Com.  857;  Franklin  Ins.  Co. 
0.  Lord,  4  Mason,  24S;  Conard  v.  The 
Atlantic  Ins  Co.,  26  U.  S.  (1  Pet)  3S6; 
Pet  Dig.  Bottomry. 


7*  Bulgin  V.  The  Rainbow,  Bee's  Ad. 
R.  116. 

76  The  Perseverance,  Blatchf.  &  H. 
3S5. 

'»Minturn  v.  Maynard,  58  tJ.  S.  (IT 
How.)  477;  see  White  v.  Proceeds  of  the 
Americus,  etc.,  19  F.  R.  848. 
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In  the  Admiralty  Court  of  Scotland,  jurisdiction  of  cases  of  ma- 
rine insui'ance  is  undisputed.  There  went  up  to  the  House  of  Lords, 
in  1813  and  1814,  eight  cases  of  insurance,  commenced  and  decided 
in  the  Scotch  Admiralty,  involving  questions  of  unseaworthiness 
from  bad  construction  and  from  old  age,  cases  of  concealment  and 
false  representation,  cases  of  the  right  to  abandon,  the  effect  of 
abandonment,  and  of  its  acceptance,  insurances  of  vessels,  of  freight, 
and  of  cargo.  A  very  large  portion  of  the  masterly  treatises  on 
the  maritime  law  of  Roccus,  of  Cleirac,  of  Valin,  of  Emerigon,  of 
Boulay-Paty,  and  Pothier,  is  devoted  to  the  law  of  insurance,  and 
the  celebi-ated  anonymous  work,  the  Guidon  de  la  Mer,  is  but  a 
commentary  on  a  policy  of  insurance,  in  which  all  the  principles  of 
the  maritime  law  are  found  in  the  law  of  insurance.  It  is  not  easy 
to  find  a  reason  why  the  admiralty  should  have  cognizance  of  bot- 
tomry contracts,  and  not  of  policies  of  insurance,  both  of  which 
respect  maritime  risks,  injuries,  and  losses.  A  bill  of  lading  is 
but  a  policy  of  insurance,  guaranteeing  the  safety  of  goods  against 
all  risks,  except  the  perils  of  the  seas,  and  these  are  covered  by  in- 
'sui-ance.  A  reference  to  the  great  con»pilation  of  Pardessus,  (see 
the  index,  titles  "  Assurance  Mutuelle,"  and  "  Assurance  k  prime,") 
will  discover,  in  the  maritime  codes  of  five-and-twenty  states  and 
cities,  the  law  of  maiine  insui-ance  holding  an  important  and  un- 
questioned position  in  the  maritime  law  of  all  commercial  commu* 
nities,  fi*om  the  earliest  periods  of  insurance.  It  is,  indeed,  of  all 
contracts,  the  most  purely  maritime. 

The  question  of  the  jurisdiction  of  the  American  Admiralty,  on 
policies  of  insurance,  had  not  been  submitted  to  the  Supreme  Court 
of  the  United  States,  when  the  previous  edition  of  this  work  was 
published.  It  had,  however,  been  distinctly  presented,  and  the  ju- 
lisdiction  sustained  by  the  Circuit  Court,  on  principle,  in  the  mem- 
oi-able  case  of  De  Lovio  v.  Boit,  in  which  the  admiralty  jurisdiction 
was  so  fully  and  learnedly  discussed,  and  again  in  the  case  of  An- 
drews V.  The  Essex  Fire  and  Marine  Insurance  Company ."^^  [It  has 
since  been  sustained  by  the  Supreme  Court  in  the  case  of  Ins.  Co. 
V.  Dunham,  78  U.  S.  (11  Wall.)  1.] 


^De  Lovio  v.  Boit,  2  Gal.  398;  An- 
drews V.  The  Essex  Fire  and  Marine 
Ins.  Co.,  3  Mason,  Ibj  Peele  c.  The  Mer- 
chants Ins.  Co.,  id.  27;  Hale  v.  The 


Washington  Ins.  Co.,  2  Story  C.  C.  R. 
176;  The  Gloucester  Ins.  Co.  v.  Younger, 
2  Curt  C.  C.  R.  322;  ante,  §§48,  107; 
116,  151. 
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§  295.  Average. — Cases  of  average  contribution  are  cases  of  mari- 
time jurisdiction.  The  whole  subject  is  the  creation  of  the  maritime 
law,  and  is,  perhaps  more  than  any  other  subject,  in  all  its  relations 
and  in  eveiy  respect,  purely  maritime ;  and  from  the  time  of  the  Rho- 
dian  laws  to  the  present,  all  codes  and  commentators  have  held  the 
same  language  on  the  subject.  When,  in  peril  of  shipwreck,  a  sacri- 
fice is  made  of  a  portion  of  the  property  thus  exposed,  to  save  the 
residue,  every  person  whose  property  is  saved  is  liable  to  contribute, 
in  proportion  to  his  goods  saved,  to  make  up  the  loss  of  those  whose 
goods  have  been  sacrificed  for  the  common  benefit.  This  is  called 
an  average  contribution.  So  entirely  is  this  subject  under  the  regu- 
lation of  the  maritime  law,  that  it  has  been  held  that  common  law 
courts  have  no  jurisdiction  of  it.  And  to  bring  it  within  the  juris- 
diction of  the  common  law  courts  in  England,  as  well  as  to  make 
consignees  liable,  the  practice  has  become  general  of  requiring  those 
who  receive  the  goods  to  execute  a  bond  before  taking  their  goods, 
binding  them  to  pay  their  shares.  It  is  now,  however,  well  settled 
that  "  the  contribution  may  be  recovered  either  by  a  suit  in  equity, 
or  by  an  action  at  law,  instituted  by  each  individual  entitled  to  re- 
cover, against  each  individual  that  ought  to  pay  for  the  amount  of 
his  share."  ^®  The  subject-matter  of  a  demand  for  contribution  being 
maritime,  it  is  clearly  a  case  of  admiralty  and  maritime  jurisdiction, 
and  the  court  may  resort  to  such  of  its  modes  of  proceeding  as  may 
be  appropriate  to  give  the  relief.  If  the  demand  be  a  lien  upon  any 
property  within  the  reach  of  the  court,  the  proceeding  may  be  in 
rem.  If  the  party  liable  to  paj'-  be  within  the  reach  of  the  court, 
the  proceeding  may  be  in  personam  J^ 


"Domat,  lib.  11,  tit  9,  §2,  art  6,  9; 
Paid.  Droit  Com.  742;  Boulay  Paty,  2; 
Valin,211;  Abbot,  Ship.  507-^;  Birkley 
V.  Presgi'ave,  1  East,  220;  3  Kent.  Com. 
244;  Scaif  ».  Tobin,  3  B.  &  Adol.  523; 
Dunlap  Prac.  57;  Tlie  Sybil,  17  U.  S.  (4 
Wheat.)  98;  The  Palmyra,  25  U.  S.  (12 
Wheat.)  16;  Rossiterr.  Chester,  1  Doug. 
Mich.  154;  ante,  §§  52, 106;  Cutler  tJ.  Rae, 
48  U.  S.  (7  How.)  729;  Dupont  tJ.  Vance, 
70  U.  S.  (29  How.)  171. 

"^  Dike  17.  The  St.  Joseph,  6  McLean, 
573;  Mutual  Safety  Ins.  Co.  v.  Cargo  of 
The  George,  01c.  89;   The  Leonidas, 


01c.   12;   vide  Cutler  v.  Rae,  48  U.  S. 
(7  How.)  729. 

In  Cutler  v.  Rae  the  case  presented  in 
the  pleadings,  as  reported,  was  this :  A 
vessel  bound  from  New  Orleans  to  Bos- 
ton, with  an  assorted  cargo,  was  over- 
taken by  a  storm,  and  was  run  ashore 
by  the  captain  to  save  the  lives  of  those 
on  board,  and  to  preserve  the  cargo, 
which  would,  otherwise,  have  been  lost. 
By  this  voluntary  stranding  the  vessel 
was  totally  lost  and  the  cargo  saved  to 
the  amount  of  $5,400.  It  was  received 
by  the  defendant,  who  was  the  con- 
signee— ^not  the  owner.    The  plaintifif 
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§  296.  Jettison* — The  jettison  of  cargo  may  give  rise  to  other 
rights  besides  those  of  average  contribution.  Many  contingencies 
arise  in  the  progress  of  a  voyage,  which  render  it  necessary  to  ap- 
pix)priate  cargo  to  the  use  of  the  ship, — to  sell  it  to  raise  funds  for 
the  necessary  purposes  of  the  voyage.  These  are  cases  of  admiralty 
and  maritime  jurisdiction.** 


§  297.  Demurrage* — Demurrage  is  an  allowance  for  damage  by 
the  detention  of  a  vessel.  From  the  nature  of  maritime  commerce 
and  navigation,  all  practicable  promptness  and  certainty  are  of  the 
utmost  impoi-tance.  The  benefits  of  a  careful  study  of  markets, 
and  of  a  wise  forecast,  may  all  be  lost  to  the  shrewdest  merchant, 
by  negligent  or  wilful  delays  on  the  part  of  the  ship.  The  master 
is  always  bound  to  proceed  with  dispatch.  It  is  a  necessary  element 
of  his  undei-taking  to  transport.  In  like  manner,  the  merchant  is 
bound  to  give  the  ship  all  reasonable  dispatch.  Ships  are  made  to 
plough  the  seas,  and  all  who  are  connected  with  her  may  improper- 
ly delay  or  impede  her  progress.  The  master  may  neglect  to  perform 
his  appropriate  functions.  The  crew  may  be  improperly  absent,  or 
they  may  refuse  to  perform  their  duty.  The  merchant  may  neglect 
to  put  his  goods  on  board  at  the  beginning,  or  to  take  them  out  at 
the  end  of  the  voyage.  The  ship  may  be  delayed  to  make  repairs 
in  cases  of  collision,  or  by  arrest  or  seizure,  without  sufficient  cause. 

taken,  by  bond  or  otherwise,  to  pay  an 
average  contribution,  was  personaUy 
liable  to  pay  it  This  was  not  in  any 
view  a  question  of  jurisdiction.  It  was 
not  in  abatement,  but  in  denial  of  the 
legal  liability. 

This  was  the  question  which  the  court 
actually  decided.  Briefly  stated,  the 
court  decided  that  there  is  no  such 
maiitime  lien  in  cases  of  average  as 
would  make  the  party  Hable,  simply 
by  receiving  the  property  saved,  or  its 
proceeds;  and  that  the  owner  of  the 
goods  himself  is  not,  by  the  maritime 
law,  personally  liable  for  a  contribution, 
if  his  property  be  delivered  to  him  free 
from  the  right  of  the  master  to  detain 
it  tiU  its  share  of  the  contribution  be 
paid. 

^Ante,  §  106;  Laws  of  Oleron,  art 
8;  Cleirac,  30. 


brought  his  action  for  an  average  con- 
tribution. The  defendant  admitted 
these  facts,  but  denied  his  liability  as 
matter  of  law. 

This,  on  all  the  principles  which  the 
courts  have  upheld  for  half  a  century, 
and  which  have  been  acknowledged  for 
centuries  in  all  the  maritime  coui*ts  of 
continental  Euiope,  is  a  case  of  admi- 
ralty and  maritime  jurisdiction — noth- 
ing can  be  more  thorougjily  maritime 
or  more  universaUy  regulated  by  the 
maritime  law. 

The  question  of  legal  liability  was 
entirely  separate  from  any  question  of 
jurisdiction.  The  question  was,  whether 
the  defendant,  being  consignee  and 
not  owner,  and  having  received  th^ 
property  as  wrecked — damaged  and 
saved  property — and  not  as  preserved 
property,  and  without  having  under- 
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The  actual  damage  caused  by  the  hindrance  or  delaying  of  a  vessel 
is  compensated  by  dem uncage.  It  is  often  a  matter  of  express  con- 
tract, but  is  not  necessarily  so.  In  the  Black  Book  of  the  Admiralty 
are  found  cases  of  demurrage.  Cases  of  demurrage  are  admiralty 
and  maritime  cases.®^ 

§  298.  Consortship* — Vessels  engaged  in  the  fisheries,  in  wreck- 
ing, in  privateeiing,  or  other  maritime  employment,  in  which  asso- 
ciation increases  efficiency  or  security,  often  agree  to  make  common 
cause  in  their  enterprise.  Such  arrangements  are  agreements  of  con- 
Bortship.  The3'^are  maritime  contracts,  and  are  within  the  acknowl- 
edged jurisdiction  of  the  admimlty  of  this  country.® 

§  299.  Survey  and  Sale. — The  admiralty  has  also  jurisdiction  of 
the  survey  and  sale  of  vessels.  In  cases  of  distress  or  serious  in- 
jury, in  which  a  master,  in  a  port  away  from  his  owners,  finds  it 
impracticable  to  repair,  refit,  or  proceed  on  his  voyage,  the  sale  of 
the  vessel  and  cargo  seems  to  be  his  only  resort,  and  nothing  can  be 
more  fit  and  proper  than  that  the  maritime  couits,  administering  the 
law  of  the  sea,  and  in  some  sort  the  law  of  nations,  should  be  held 
competent  to  examine  into  the  circumstances,  and  order  a  sale.  The 
master  himself  cannot  fail  to  find  in  such  a  jurisdiction  a  most  reli- 
able auxiliary,  and  to  the  owner  and  underwriter  it  must  be  a  pro- 
tection against  fraud,  improvidence,  and  indiscretion.  Under  the 
influence  of  English  common  law  decisions,  there  has  been  some 
disposition  to  deny  the  admiralty  jurisdiction,  but  it  may  now  be 
considered  as  established.^ 


§  800.  Salvage* — -Cases  of  salvage  are  cases  of  admiralty  and 
maritime  jurisdiction.     Salvage  is  the  compensation  due  to  persons 

«» Brown  v.  The  Neptune,  Gilp.  90; 
SneU  V,  The  Independence,  id.  145;  The 
AppoUon,  22  U.  S.  (9  Wlieat.  362;  The 
Lively,  1  Gal.  318;  The  Duchess  of 
Kent,  1  W.  Rob.  286;  The  Zee  Star,  4  id. 
71;  The  Madonna  Del  Burso,  id.  169; 
The  Peacock,  id.  185;  The  Anna  Cath- 
erina,  id.  12;  The  John,  2  Hag.  Ad.  R. 
317;  The  Fortitudo,  2  Dod.  58;  Prynne 
Ad.  116;  Rhod.  Law,  art.  101. 

w  Andrews  tj.  WaU,  44  U.  S.  (3  How.) 
568;  ante,  §  106;  Wall  v,  Andrews,  2  N. 


Y.  Leg.  Obs.  157;  The  Fortitudo,  2  Dod. 
72. 

^  The  Eliza  Cornish,  26  Eng.  Law  and 
Eq.  692;  Dunlap's  Ad.  Prac.  48,  49;  Ab- 
bott on  Shipping,  23;  The  Fanny  and 
Elmira,  Edward's  Ad.  Rep.  118;  The 
Warrior,  2  Dod.  288-295;  Janney  c.The 
Columbian  Ins.  Co.,  23  U.  S.  (10  Wheat) 
412;  The  Tilton,  5  Mason,  465;  DorroL 
The  Paciac  Ins.  Co.,  20  U.  S.  (7  Wheat) 
581;  Post  V.  Jones,  60  U.  S.  (19  How.) 
150;  The  Henry,  Blatchf.  &  H.  465. 
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by  whose  voluntary  assistance  a  ship  or  its  lading  has  been  saved 
to  the  owner  from  impending  peril,  or  recovered  after  actual  loss.®* 
The  right  to  salvage  depends  solely  upon  the  consideration,  that 
property  has  been  saved  to  the  owner,  from  maritime  peril,  by  the 
salvor.  His  intrepidity,  humanity,  relief  to  distress,  or  preserva- 
tion of  life  do  not  affect  his  right  to  compensation ;  they  only  af- 
fect its  amount.^ 

§  300  a.  The  Same* — Salvage  does  not  depend  upon  the  character 
of  the  parties  rendering  the  service,  nor  upon  the  character  of  the 
assistance  rendered,  nor  upon  the  kind  of  peril  or  cause  of  loss,  nor 
upon  the  national  character  or  ownei-ship  of  the  property  saved  or 
of  the  ownei*s. 

There  is  no  limitation  to  the  kind  of  pei-sons  who  may  be  entitled 
to  this  compensation.  They  may  be  persons  in  the  employ  of  the 
nation,  as  officers  and  seamen  of  vessels  of  war,*  the  Royal  Coast- 
Guard  and  revenue  officer ;  ^  or  semi-official  persons,  as  pilots,^ 
Lloyd's  agent ;  ^  or  persons  having  some  relation  to  the  subject  saved, 
as  passengers,^  the  crew,  in  extraordinary  circumstances,®^  consorts ;  ^ 
or  persons  of  no  independent  right,  as  women,^  apprentices,^  boys,^ 
slaves,**  mastei-s,  mates,  sailoi-s,  cooks,  surgeons,  carpentei-s,  passen- 
gers, and  landsmen  of  every  national  character. 


^  Abbott  on  Ship.  654;  Hand  v.  The 
Elvira,  GUp.  60,  66. 

»*The  Emblem,  Daveis,  61,  64;  The 
India,  1  W.  Rob.  406,  408. 

M  The  Thetis,  3  Hag.  14 ;  The  Porcher, 

2  id.  270,  note;  The  Gage,  0  C.  Rob.  273; 
The  Lord  Nelson,  Edw.  R.  79;  The  Pen- 
samento  Felix,  id.  11.5 ;  The  Mary  Ann, 
IHa^.  158;  Prich.  Dig.  385 ;  The  Lustre, 

3  Hag.  154;  The  Ewell  Grove,  id.  209; 
The  Helena,  id.  430;  The  Wilsons,  1  W. 
Rob.  172;  The  Iodine,  Prich.  Dig.  385, 
note;  The  U.  S.  r.  The  Amistad,  40  U. 
S.  (15  Pet.  518.) 

»"The  Helena,  3  Hag.  430,  note;  Le 
Tigre,  3  Wash.  C.  C.  R.  567, 572;  Prich. 
Dig.  303,  §  323,  and  note. 

«TUe  Balsemao,  2  Hag.  270,  note; 
The  Nicolaas  Witzen,3  id.  369;  Hobart 
p.  Drogan,  35  U.  S.  (10  Pet)  108. 

»  The  Traveller,  3  Hag.  370. 


»>  Prich.  Dig.  360,  §  38;  Newman  r. 
Walters,  3  Bos.  &  Pull.  612;  Abbott  on 
Ship.  560;  The  Great  Eastern,  2  Mar.  L. 
Cas.  148;  The  Merrimac,  1  Ben.  68. 

91  The  Neptune,  1  Hag.  227, 327 ;  Prich. 
Dig.  385,  note  55. 

w  The  Waterloo,  2  Dod.  4S3,  443;  The 
Ganges,  Prich.  Dig.  389,  note  62. 

w  The  Jane  &  Matilda,  1  Hag.  187, 194. 

w  Bell  V.  The  Ann,  2  Pet.  Ad.  Dec.  278, 
282;  Mason  17.  The  Blaireau,  6  IT.  S. 
(2  Cranch),  240,  270;  The  Two  Friends, 
8  Jur.  1011;  The  Columbine,  2  W.  Rob. 
186;  Prich.  Dig.  Salvage,  (Civil)  §§  308, 
314,  320,  335,  337. 

w  Prich.  Dig.  Salvage,  (Civil)  §§327, 
330. 

w  Small  V,  Goods,  2  Pet.  Ad.  Dec.  284, 
287:  Mason  tj.  The  Blaireau,  6  U.  S 
(2  Cranch),  240,  241. 
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§  800  b.  The  Same.  — Neither  does  salvage  depend  upon  the 
character  of  the  assistance  rendered,  nor  upon  the  kind  of  peril  or 
the  cause  of  loss.  It  need  only  be  the  saving  of  a  vessel  or  cargo 
in  danger,  supplying  stores,  loaning  an  anchor,  going  for  assistance, 
towing,  helping  to  navigate  in  a  storm,  piloting  into  a  port,  fishing 
up  from  the  bottom,  quelling  a  mutiny,  taking  from  pirates,  recap- 
turing from  an  enemy.  Neither  does  it  require  a  request.  It  must 
be  voluntary ;  that  is  to  say,  it  must  not  spring  from  any  particular 
duty,  or  from  any  particular  relation  to  the  saved  property  or  from 
any  specific  contract.  It  must  be  a  service  which  the  party  may  law- 
fully decline  to  render.  Nor  does  it  depend  upon  the  national  char- 
acter of  the  property  saved  or  of  the  owners. 

§  300  <?.  The  Same* — Salvage  service  is  highly  favored  in  law,  in 
all  commercial  countries,  from  motives  of  clear  public  policy  and  a 
regard  to  the  interests  of  commerce.^ 

The  stimulus  which  public  policy  and  the  interests  of  commerce 
supply  is  simply  the  spur  of  private  interest.* 

§  300  d.  The  Same* — Compensation  for  salvage  service  is  an  ab- 
solute legal  right.  This  right  is  peraonal  to  the  salvor,  notwith- 
standing his  relation  to  others.^  It  being  thus  a  personal  right,  a 
party  cannot  be  deprived  of  it  except  by  law. 

§  300  e.  The  Same* — The  right  to  salvage  depends  upon  the  sav- 
ing of  the  property  ;  .but  the  rate  or  amount  of  salvage  depends  upon 
the  amount  of  the  property,  the  probability  of  loss,  the  amount  of 
peril  to  the  property,  the  value  of  the  service  to  the  owner  of  the 
property,  and  the  personal  toil,  loss  of  time,  daring  and  danger  of 
the  salvors.  The  highest  order  of  merit,  in  a  pecuniary  estimate, 
is  the  safe  bringing  in  of  property  entirely  abandoned  and  lost  to 
the  owner, — derelict.  For  such  a  service,  courts  have  sometimes 
awarded  seven-eighths  for  salvage,  and  it  is  usual  to  give  one-half. ^^ 


97  Mason  v.  The  Blaireau,  6  U.  S.  (2 
Ci-anch),  240, 266;  The  Joseph  Harvey,  1 
C.  Rob.  313,  note ;  The  WiUiam  Beckf  ord, 
3  id.  355;  Hand  tj.  The  Elvira,  Gilp.  60, 
69;  The  Louisa,  IDod.  317,318,319;  The 
Emblem,  Daveis,  61,  64, 65,  66;  Centuri- 
on, Ware,  477;  The  Boston,  1  Sum.  328. 


98  Adams  tJ.  The  Sophia,  Gilp.  77,  79, 
80;  The  Emblem,  Daveis,  61,  64. 

99  Le  Tigre,  3  Wash.  C.  C.  R.  567, 572, 
573. 

iw  Vide  The  Josephine,  2  Blatchf.  C. 
C.  R.  323. 
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Salvage  cases  are  within  the  admiralty  jurisdiction,  both  in  Eng- 
land and  this  country .^^^ 

§  801.  Penalties. — For  the  protection  of  its  commerce,  for  the 
collection  of  its  revenues,  and  for  the  enforcement  of  all  the  regula- 
tions of  its  police  in  navigable  watei-s,  the  United  States,  like  all 
other  commercial  nations,  finds  it  necessary  to  impose  penalties  and 
forfeitures  on  goods  afloat  and  on  vessels,  in  relation  to  which  the 
laws  of  trade,  navigation,  and  revenue,  have  been  violated.  In  a 
great  variety  of  such  cases,  the  vessels  and  the  goods  are  the  only 
things  within  the  reach  of  the  courts  and  their  process.  Whenever, 
therefore,  a  penalty  or  forfeiture  is  attached  to  a  ship  or  vessel,  or 
goods  on  board  of  her,  it  is  enforced  by  a  seizure  of  the  thing,  and 
the  proceeding  to  condemn  it  is  a  suit  in  the  District  Court,  in  the 
name  of  the  United  States,  or  other  party,  in  whose  favor  the  pen- 
alty or  forfeiture  is  imposed. 

An  open,  visible  seizure,  by  an  officer  of  the  government,  author- 
ized by  law  to  seize,  must  precede  the  commencement  of  judicial 
proceedings.  The  seizures  are  usually  made  by  the  revenue  officers, 
or  by  the  commanders  of  armed  vessels  on  the  high  seas.^^ 

§  302.  Seizures. — All  seizures  under  laws  of  impost,  navigation, 
or  trade  of  the  United  States,  where  the  seizures  are  made  on  watei-s 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burden,  are 
civil  cases  of  admiralty  and  maritime  jurisdiction,  and  the  proceed- 
ings to  enforce  them  must  be  had  in  the  District  Court.^^ 


^*  Dunlap*8  Prac.  57;  Abbott  on  Ship- 
ping, 554;  Mason  v.  The  Blaireau,  6  U.  S. 
(2  Cranch),  240;  Peisch  v.  Ware,  8  U.  S. 
(4  Cranch),  347;  The  American  Ins.  Co. 
r.  Canter,  26  U.  S.  (1  Petei-s),  513;  The 
Amethyst,  Daveis  R.  20;  The  Emblem, 
Id.  61;  Post  tj.  Jones,  60  U.  S.  (19  How.) 
150;  8  Penn.  Law  Jour.  629, — a  case  of 
salvage  in  Wisconsin;  The  Two  Friends, 
1  C.  Rob.  228;  Houseman  v.  The  North 
Carolina,  40  U.  S.  (15  Pet.)  40;  The  U. 
S.  r.  Coombs,  37  U.  S.  (12  Pet.)  72;  The 
Wave,  Blatchf.  &  H.  235;  The  John 
Gilpin,  Olc.  77;  Williams  tj.  Tlie  Jenny 
Lind,  Newb.  443;  The  Roanoke,  50  F.  R. 
574. 

» ^  Waring  ».  Clarke,  46  U.  S.  (5  How.) 


464;  Collection  Act  of  1799,  §  70";  Col- 
lection Act  of  1793,  §  27;  Gelston  r. 
Hoyt,  16  U.  S.  (3  Wlieat.)  246;  The  Ann, 
13  U.  S.  (9  Cranch),  289;  Slave  Ti-ado 
Act,  May  10,  1800,  March  2,  1807;  Pi- 
racy Act,  March  3,  1819;  Rett's  Prac. 
68;  The  Commerce,  66  U.  S.  (1  Black.) 
574. 

108  Glass  V.  The  Betsey,  3  U.  S.  (3  Dal- 
las), 6;  Yeaton  v.  The  IT.  S.,  9  IT.  S.  (5 
Cranch),  281 ;  Steele  r.  Thatcher,  Ware, 
97;  Jud.  Act,  §  9;  Whelan  v.  The  U.  S., 
11  U.  S.  (7  Cranch),  112;  Rose  v.  Himely, 
8  U.  S.  (4  Cranch),  241, 276;  The  U.  S.o. 
The  Betsey  &  Charlotte,  8  U.  S.  (4 
Cranch),  443;  The  Samuel,  14  U.  S.  (1 
Wheat)  9;  Gelaton  v.  Hoyt,  16  U.  S.  (3 
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[The  restriction  here  mentioned  upon  seizures  to  such  as  were 
made  "  on  waters  navigable  from  the  sea  by  vessels  of  ten  or  more 
tons  burden  "  was  made  by  a  clause  in  the  9th  section  of  the  Judi- 
ciary Act  of  1789.  This  clause  was  decided  by  the  Supreme  Court 
in  the  case  of  The  Eagle,  75  U.  S.  (8  Wall.)  26,  to  be  "  no  longer 
of  any  force."  It  was  therefore  omitted  from  the  Revised  Statutes, 
§/>63.] 

§  303.  The  Same. — It  is  the  place  of  seizure,  and  not  the  place 
of  committing  the  offence,  which  decides  the  jurisdiction.^^  If  the 
seizure  be  made  in  a  foreign  jurisdiction,  or  on  the  high  seas,  the 
District  Court  of  the  district  to  which  the  property  is  brouglit  has 
the  jurisdiction .1^  If  the  seizure  be  made  within  a  judicial  district 
of  the  United  States,  the  District  Court  of  that  district  has  the  ju- 
risdiction. If  the  seizure  be  unlawful,  the  party  has  his  redress  by 
a  suit  in  persoiiam  in  the  admiralty.  The  jurisdiction  in  this  class 
of  torts  is  co-extensive  with  the  jurisdiction  of  the  seizure,  and  ex- 
ists whether  the  seizure  be  on  the  high  seas,  in  ports  and  harbors,  or 
on  the  lakes  and  rivei-s  of  the  interior. 

Where  there  has  been  a  condemnation  in  a  revenue  case  of  for- 
feiture, an  informer  entitled  to  a  share  of  the  proceeds  may  institute 
an  original  suit  in  the  admiralty  to  recover  them.^^ 


§  303  a.  Duties. — But  the  collection  of  duties  is  not  a  cause  of 
admii-alty  and  maritime  jurisdiction,  and  a  suit  in  rem  to  enforce 
the  payment  of  duties  caimot  be  maintained.^^  ^ 

vitt,  1  Mason,  96;  Delcol  v.  Arnold,  3 
U.  S.  (3  Dallas),  333;  Colson  v.  Thomp- 
son, 15  U.  S.  (2  Wheat)  336;  The  Elea- 
nor, id.  345;  The  Amiable  Nancy,  16 
U.  S.  (3  Wheat.)  546;  Conk.  Treat,  2d 
ed.  136, 139, 350,  ^51 ;  Whelan  v.  The  U.  S., 
11  U.  S.  (7  Ci-anch),  112;  Glass  r.  The 
Betsey,  3  U.  S.  (3  Dallas),  6;  The  U.  S. 
c.  La  Vengeance,  id.  297;  The  U.  S.  v. 
The  Betsey  &  Charlotte,  8  U.  S.  (4 
Cranch),  44^;  Yeaton  u.  The  U.  S.,  9  U. 
S.  (5  Cranch),  281;  The  Active  v.  The 
U.  S.,  11  U.  S.  (7  Cranch),  100;  Westcot 
V.  Bradford,  4  Wash.  492. 

*^^  Three  Hundred  and  Fifty  Chests  of 
Tea,  25  IT.  S.  (12  Wheat)  486;  The 
Waterloo,  Blatchf.  A  H.  114. 


Wheat)  246;  The  Merino,  etc.,  22  U.  S. 
(9  Wheat)  391;  The  U.  S.  v.  La  Ven- 
geance, 3  U.  S.  (3  Dal.)  297;  The  Sarah, 
21  U.  S.  (8  Wheat)  391;  The  Palmyra, 
25  U.  S.  (12  Wheat)  1;  The  Marianna 
Flora,  24  U.  S.(ll  Wheat)  1. 

»o*  Keene  r.  The  U.  S.,  9  U.  S.  (5  Cranch), 
304;  The  Ann,  13  U.  S.  (9  Cranch),  289; 
The  Sarah,  21 U.  S.  (8  Wheat)  391 ;  The 
U.  S.  c.  The  Betsey  A  Charlotte,  8  U.  S. 
(4  Cranch.)  443;  Whelan  v.  The  U.  S., 
11  U.  S.  (7  Cranch),  112;  The  Merino, 
ete.,  22  U.  S.  (9  Wheat)  391. 

106  The  Abby,  1  Mason,  361;  The  Me- 
rino et  al.,  22  U.  S.  (9  Wheat)  391; 
The  Margaret,  id.  421. 

"•Dunlap  Prac.  38,  41;  Burke  v.  Tre- 
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§  304.  Kansom  Bills  are  exclusively  of  admiralty  cognizance. 
They  necessarily  involve  the  question  of  prize,  or  no  prize,  of  the 
legality  of  the  capture,  and  of  the  regularity  of  the  commission  and 
conduct  of  the  captors ;  which  questions  are  of  admiralty  cognizance 
alone.^^ 


§  305.  Proceeds. — Whenever  there  is  a  maritime  lien,  it  is  in  the 
nature  of  a  proprietary  interest,  and  it  adheres  to  the  proceeds  of  the 
thing,  into  whose  hands  soever  they  may  go.  The  ownership  and 
possession  of  the  proceeds  render  the  party  himself  liable  personally 
for  the  demand^  and  he  may  be  proceeded  against  in  personam. 
The  existence  of  this  principle  has  led  to  the  mistaken  notion,  that 
there  is  no  jurisdiction  in  personam^  except  as  ancillary  to,  or  spring- 
ing out  of,  a  lien.  But  no  principle  is  better  settled,  than  that  per- 
sonal liability  in  a  maritime  cause  of  action  has  no  connection  with 
or  relation  to  lien.  This  lien  upon  proceeds  extends  often  to  the 
proceeds  of  a  judicial  sale  in  the  registry  of  the  court,  it  being  a 
general  rule,  that  before  the  proceeds  are  distributed,  the  court,  on 
pi-oper  proceedings  for  that  purpose,  will  adjudicate  upon  the  claims 
to  such  proceeds,  arising  from  liens  upon  them.^^ 

§  306.  Prize* — Cases  of  prize  have  always  been  held  to  be  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States,  and 
in  all  forms,  in  rem  and  in  personam,  for  condemnation,  for  military 
salvage,  for  restitution,  and  for  damages,  have  been,  from  the  earli- 
est periods,  entertained  by  the  courts  sitting  as  Courts  of  Admiral- 
ty ;  and,  by  the  act  of  Congress  of  June  36,  1812,  §  6,  they  are 
expressly  made  civil  causes  of  admimlty  and  maritime  jurisdic- 
tion.ii<> 


»«  The  Lord  WeUington,  2  Gall.  103; 
Maisonnaire  v,  Keating,  id.  341,  343; 
Girard  v.  Ware,  Pet  C.  C.  R.  142;  ante, 
§106. 

i^Sheppard  v.  Taylor,  SOU.  S.  (5 
Pet)  675;  Brackett  v.  The  Hercules, 
Gilp.  185;  Ex  parte  Levis,  2  Gal.  483; 
Mcl^ne  r.  The  U.  S.,  31  U.  S.  (4  Pet) 
401;  Mutual  Safety  Ins.  Co.  v.  Cargo  of 
the  George,  Olc.  89;  post,  §§501,  562. 

110  Glass  V.  The  Betsey,  3  U.  S.  (3 
Dal.)  6;  Penhallow  v.  Doane*s  Adminis- 


trators, id.  54;  Act  of  June  26,  1812, 
§  6;  Conk.  Treat  2d  ed.  135;  Bingham  v, 
Cabot,  3  U.  S.  (3  Dal.)  19;  Brown  r. 
The  U.  S.,  12  U.  S.  (8  Cranch),  137;  Mar- 
tin V,  Hunter's  Lessee,  14  IT.  S.  (1 
Wheat)  335;  Jennings  v.  Carson,  1  Pet 
Ad.  Dec.  1;  Fales  v.  Mayberry,  1  Gal. 
56;i;  The  Alerta,  13  U.  S.  (9  Cranch), 
359;  The  Adeline,  id.  244;  La  Amistad 
De  Rues,  18  U.  S.  (5  Wheat)  3a5;  Keen 
V,  The  Gloucester,  2  U.  S.  (2  Dal.)  36; 
The  Admiral,  70  U.  S.  (3  WaU.)  603, 611. 


Digitized  by 


Google 


174 


THE   AMERICAN   ADMIRALTY. 


§  307.  The  Same* — In  Scotland,  and  among  the  continental  na- 
tions of  Europe,  the  admiralty,  by  virtue  of  its  general  powers, 
exercises  the  same  jurisdiction,  but  in  England  the  High  Court  of 
Admiralty  has  no  such  jurisdiction  by  virtue  of  ite  general  power;  but 
the  Prize  Court  is  always  constituted  by  virtue  of  a  special  com- 
mission .^^^ 

§  308.  Torts. — The  Court  of  Admiralty  has  jurisdiction  over  the 
whole  subject-matter  of  damage  on  the  high  seas. 

Cases  of  torts  on  the  high  seas,  super  altum  mare^  have  always 
been  held,  even  in  England,  to  be  within  the  jurisdiction  of  the  ad- 
miralty. And  the  jurisdiction  in  such  cases  has  usually  been  held 
to  depend  upon  locality,  embracing  only  civil  torts  and  injuries  done 
on  the  sea,  or  on  watei's  of  the  sea  where  the  tide  ebbs  and  flows.  It 
depends  upon  the  place  where  the  cause  of  action  arises,  and  that 
place  must  be  the  waters  which  are  subject  to  the  admiralty  juris- 
diction.^^ It  may,  however,  be  doubted  whether  the  civil  jurisdic- 
tion, in  cases  of  torts,  does  not  depend  upon  the  relation  of  the 
parties  to  a  ship  or  vessel,  embracing  only  those  tortious  violations 
of  maritime  right  and  duty  which  occur  in  vessels,  to  which  the  ad- 
miralty jurisdiction,  in  cases  of  contracts,  applies.  If  one  of  seveml 
landsmen  bathing  in  the  sea,  should  assault,  or  imprison,  or  rob 
another,  it  has  not  been  held  here  that  the  admiralty  would  have 
jurisdiction  of  the  action  for  the  tort.^^ 

§  309.  The  Same. — Cases  of  assault  and  battery,  imprisonment, 
or  other  personal  injury,  or  ill  usage,  arising  between  the  master  or 
officers  on  the  one  hand,  and  seamen  or  passengers  on  the  other, 
are  clearly  within  the  admiralty  and  maritime  jurisdiction.  The 
admiralty  entertains  jurisdiction  of  personal  toils  committed  by  the 
master  on  a  passenger,  whether  hy  direct  force,  as  trespasses,  or  by 


m  Sharswood's  Bl.  Com.  79,  108;  Le 
Canx  9.  Eden,  Doug.  613. 

n«  The  Commerce,  66  U.'  S.  (1  Black), 
574. 

»w  The  Volant,  1  W.  Rob.  387;  3  Sto- 
ry on  Const.  527,  530;  Martin  r.  Hun- 
ter's Lessee,  14  U.  S.  (1  Wlieat)  335; 
Dunlap's  Ad.  Prac.  43,  49;  The  Amia- 
ble Nancy,  1  Paine,  117;  Steele  v,  Thach- 
er,  Ware,  91,  94;  The  Greneral  Steam 


Nav.  Co.  V,  Tonkin,  4  Moore,  322;  The 
Potsdam,  4  C.  Rob.  73;  Erauskopp  v. 
Ames,  7  Penn.  Law  Jour.  77;  The 
American  Ins.  Co.  v.  Johnson,  Blatchf. 
<fe  H.  10;  The  Martha  Anne,  01c.  18; 
The  Yankee  tj.  Gallagher,  McAll.  467; 
Phila.  Wil.  etc.  R.  R.  Co.  r.  Phila.  A 
Havre  de  Grace  Steam  Tug-boat  Co.,  64 
U.  8.  (23  How.)  209;  Smith  t,  Wilson, 
81  How.  Pr.  272. 
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consequential  injuries.  The  contract  of  passengers  with  the  master 
is  not  for  mere  ship-room  and  personal  existence  on  board,  but  for 
reasonable  food,  comforts,  necessaries,  and  kindness.  In  respect  to 
females,  it  proceeds  yet  further,  and  includes  an  implied  stipulation 
against  obscenity,  immorality,  and  a  wanton  disregard  of  the  feel- 
ings. A  coui-se  of  conduct  oppressive  and  malicious  in  these  par- 
ticulars will  be  punished  by  the  court,  as  well  as  personal  assaults. 
By  the  16th  rule  of  the  Supreme  Couit,  it  is  provided,  that  in  all 
suits  for  assault  and  battery,  or  beating,  the  suit  must  be  in  perso- 
nam only.^^* 

This  is  undoubtedly  true,  where  the  action  is  technically  for  the 
assault  and  battery,  as  a  mere  tort ;  but  it  would  seem,  on  princi- 
ple, that  if  the  action  be  brought  on  the  contract,  as  for  not  carry- 
ing a  passenger  safely  and  without  injury,  or  for  not  treating  with 
proper  kindness  a  passenger  or  seaman,  an  assault  or  beating  being 
the  gravamen  of  the  breach,  the  suit  may  be  in  rem  against  the 
vessel. 

But  causes  of  action  for  mere  personal  torts  are  not  regarded  in 
admiralty  as  surviving  the  death  of  the  person  injured  ;  and  a  state 
statute  will  not  enable  an  administrator  to  maintiiin  an  action  for 
such  tort,  committed  on  the  high  seas.^^*  Nor  will  the  admiralty 
enteitain  suits  for  merely  nominal  damages  in  cases  of  personal 
torte."» 

§  309  a.  [Damages  for  Death.  —  The  question  whether  a  suit 
would  lie  in  the  Admiralty  by  tlie  personal  representatives  of  a  per- 
son killed  by  a  marine  tort  to  recover  damages  for  the  death,  has  been 
greatly  discussed  before  the  courts.  The  Supreme  Court  in  1886  de- 
cided, in  the  case  of  The  Harrisburg,  (119  U.  S.  199),  in  an  opinion 
collating  the  different  and  somewhat  conflicting  decisions  on  the 
point,  that  no  such  action  will  lie  in  the  courts  of  the  United  States 
under  the  general  maritime  law.  Whether  such  an  action  will  lie  in 
the  Admiralty,  either  in  rem  against  the  offending  vessel  or  in  per- 
sanam  against  her  owner,  where  a  statute  of  the  state  to  which  she 
belongs  gives  such  a  right  of  action,  still  remains  unsettled.     In  the 


"^  Rule  16;  Chamberlain  v.  Chandler, 
8  Mason,  242;  Marshall  v.  Bazin,  7  N. 
Y.  Leg.  Obs.  342;  vide  Peterson  v. 
Watson,  Blatchf.  &  H.  4S7;  Thomas  v. 
Gray,  ScL  493. 


"*  Crapo  V.  Allen,  Sprague,  1S4. 

"•  Barnett  v.  Luther,  1  Curt.  C.  C. 
434;  Holmes  r.  R.  Co.,  5  Fed.  Rep.  75; 
The  Harrisburg,  119  U.  S.  199;  The 
Alaska,  130  U.  S.  201. 
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case  of  The  Harrisburg  the  Supreme  Court  declined  to  pass  on  the 
question  whether  an  action  in  rem  would  lie  in  such  a  case,  because 
the  action  before  it  had  not  been  brought  within  the  time  limited  by 
the  state  statute  in  question. 

It  may  well  be  that  under  the  principle,  that  a  vessel  carries  with 
her  the  law  of  the  state  to  which  her  owner  belongs,  it  would  be 
held  that  a  right  of  action  against  the  owner  of  a  vessel  for  dam- 
ages for  a  death  negligently  caused  on  the  high  seas  is  sustainable 
in  the  Admiralty,  where  the  law  of  the  state  to  which  she  belongs 
gives  such  a  right  of  action.  Such  an  action  has  been  maintained 
at  common  law.^^^  And  the  district  judge  of  the  Southern  Dis- 
trict of  New  York,  in  a  leanied  opinion,  has  recently  held  that  such 
an  action  is  maintainable  in  the  Admiralty.^^® 

But  the  question  whether  an  action  in  rem  can  be  maintained  is 
quite  a  difiFerent  one.  For  few,  if  any,  of  such  statutes  provide  for 
any  lien  on  the  vessel.  And  whether  such  a  suit  would  lie  in  the 
absence  of  such  statutory  lien,  as  will  be  seen  by  the  cases  cited  in 
the  opinion  in  the  case  of  The  Harrisburg,  is  a  question  as  to  which 
the  decisions  of  the  courts  do  not  agree.] 

§310.  Spoliation. — Cases  of  spoliation  and  damage  are  cases  of 
admiralty  and  maritime  jurisdiction.  These  include  illegal  seizures, 
or  depredations  of  vessels  or  goods  afloat,  embracing  the  civil  injury 
called  piracy,  which  consists  in  an  unwarrantable  violation  of  prop- 
erty, committed  on  the  high  seas.  The  injured  party  may  proceed 
against  the  property,  or  the  proceeds  of  the  property,  to  recover  it, 
or  against  the  person  of  the  wrong  doer  for  the  damage.^^* 

§  311.  Tlie  Same* — Every  violent  dispossession  of  property  on 
the  ocean  is,  prima  facie,  a  maritime  tort,  and  as  such,  it  belongs  to 
the  admimlty  jurisdiction.^  Petitory,  as  well  as  possessory  suits, 
are  cases  of  admiralty  and  maritime  jurisdiction.     They  may  be 


"7  McDonald  v.  Mallory,  77  N.  Y.  546. 
And  see  Crapo  p.  KeUy,  83  U.  S.  (16 
WaU.)  610;  and  The  Chinese  Cabin 
Waiter,  13  F.  R.  256. 

"« McCuUough  0.  N.  Y.  &  N.  St  Co., 
55  F.  R.  98. 

"9  The  Hercules,  2  Dod.  .369,  375; 
2  Chit  Gen.  Prac.  517;  Radly  &  Del- 
bow  V,  Eglesfield  &  Whital,  1  Vent  173; 


Radly  v.  Whitwell  &  Ecclesfield,  2 
Keb.  828;  4  Inst  152;  1  Rob.  530,  c.  5; 
1  Com.  Dig.  272;  The  Helen,  1  Hag.  Ad. 
R.  142;  The  Panda,  1  W.  Rob.  433;  Davi- 
son V.  Seal-skins,  2  Paine,  324;  The 
Commerce,  66  U.  S.  (1  Black.)  574;  Cash- 
ing V.  Laird,  4  Ben.  78. 

i->L'Invincible,    14  U.S.  (1  Wheat) 
238. 
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brought  in  all  cases  to  reinstate  the  ownei-s  of  ships,  who  have  been 
wrongfully  deprived  of  their  property.  This  includes  cases  of  res- 
titution of  captured  property, — of  vessels  irregularly  or  illegally 
condemned,  and  sold  by  the  master  without  legal  authority,  or  in 
an  illegal  or  irregular  manner.^^ 

§  812.  Collision* — Cases  of  collision  of  vessels  are  cases  of  ad- 
miralty and  maritime  jurisdiction. 

There  have  been  attempts  to  exclude  from  the  jurisdiction,  in  these 
cases,  all  collisions  happening  within  a  county,  a  port,  or  a  harbor. 
But  the  jurisdiction  may  now  be  considered  as  fully  settled  in  all 
cases  on  navigable  watei-s,  as  well  on  the  lakes  and  rivei's,  [and 
canals]  and  within  ports,  harbors,  and  counties,  Jis  on  the  open  sea.^^ 
And  the  suit  in  refn  may  be  brought  in  any  district  where  the  of- 
fending thing  may  be  found,  and  in  personam  where  the  defendant 
resides,^^  [or  where  his  property  may  be  attached  to  compel  an  ap- 
peai*ance.]  ^^ 

§312a.  [Limitatloil  of  Liability,— Proceedings  by  owners  of 
vessels  to  limit  their  liability  as  such  to  the  value  of  their  interest  in 
the  vessel  and  freight,  are  also  cases  of  admiralty  and  maritime  ju- 
risdiction. A  subsequent  chapter  has  been  devoted  to  these  pro- 
ceedings.    See  po8t^  p.        .] 

§  318.  Jurisdiction  exelnsive. — The  jurisdiction  of  the  District 
Courts,  in  civil  causes  of  admiralty  and  maritime  jurisdiction,  is  ex- 
clusive of  all  others.  No  state  court  can  entertain  such  cases  ;  nor 
can  a  state  legislature  confer  jurisdiction  upon  a  state  court  to  en- 


i«  L'Invincible,  14  U.  S.  (1  Wheat.) 
238;  Manro  v.  Almeida,  23  U.  S.  (10 
Wheat)  473;  The  TUton,  5  Mason,  465; 
The  Dove,  1  Gal.  585;  Taylor©.  The  Roy- 
al Saxon,  1  Wall.  Jr.  C.  C.311;  Ward  r. 
Peck,  59  U.  S.  (18  How.)  467;  The 
Friendship,  2  Curt.  C.  C.  440;  The  J. 
B.  Lunt,  11  N.  Y.  Leg.  Obs.  137;  The 
Commerce,  66  U.  S.  (1  Black.)  574; 
contra^  The  John  Jay,  3  Blatchf.  67. 

i«Ad.  Rule  15;  The  Woodrop  Sims, 
2  Dod.  83;  The  Dundee,  1  Hag.  Ad.  R. 
109;  Reeves  v.  The  Constitution,  Gilp. 
579;  Stroutc.  Foster,  42  U.  S.  (1  How.) 

12 


89;  The  Celt,  3  Hag.  Ad.  R.  321;  War- 
ing V.  Clarke,  46  U.  S.  (5  How.)  441 ; 
The  Leopard,  Da veis'  R.  193;  The  Sci- 
oto, id.  360;  The  Lotty,  01c.  329;  Jack- 
son V.  The  Magnolia,  61  U.  S.  (20  How.) 
296;  Nelson  t?.  Leland,  63  U.  S.  (22  How.) 
48;  The  Commerce,  66  U.  S.  (1  Black.) 
574;  Town  v.  The  Western  Metropolis, 
28  How.  Pr.  283. 

J23The  Commerce,  66  U.  S.  (1  Black.) 
574;  Nelson  v.  Leland,  63  U.  S.  (22 
How.)  48. 

12*  Dyer  v.  The  Nat.  S.  S.  Co.,  (The 
Scotland,)  105  U.  S.  25. 
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force  such  a  lien  by  a  suit  or  proceeding  in  rem^  which  is  the  distin- 
guishing feature  of  a  suit  in  admiralty .^^s  j^  jg  familiar  law  that 
Congress  cannot  confer  judicial  power  or  jurisdiction  upon  a  state 
court.  This  makes  it  exceedingly  important  that  the  proper  juris- 
diction of  the  national  courts  be  not  denied,  lest  the  citizen  be  en- 
tirely deprived  of  his  right,  as  he  was  in  the  case  of  supplies  to 
domestic  vessels,  by  the  alteration  of  the  Twelfth  Admiralty  Rule, 
in  1858,  changing  it  from  a  rule  of  mere  practice  to  a  most  impor- 
tant and  sweeping  rule  of  law,  destroying  at  the  same  time  a  security 
and  a  remedy, — a  change  made  on  we  know  not  what  examination, 
but  certainly  without  open  argument.  Nor  does  it  appear  by  what 
authority  the  court  could  make  such  a  change  in  the  law,  their  power 
under  the  statute  being  limited  to  regulating  proceedings.  By  it  a 
most  useful  and  deserving  class  of  contributoi-s  to  the  efficiency  of 
the  ships  that  carry  on  our  commerce  were  entirely  denied  a  resort 
to  either  a  national  or  a  state  tribunal  for  the  enforcement  of  their 
usual  remedies.  Their  contract  has  always  been  held  to  be  a  mari- 
time contract,^*  and  it  has  always  been  held  that,  when  the  court 
has  jurisdiction  of  the  contract,  it  has  jurisdiction  of  all  its  inci- 
dents, and  may  enforce  all  its  remedies.  If,  then,  such  a  maritime 
contmct  be,  no  matter  by  what  law  or  contract,  a  lien  upon  the  ves- 
sel, the  creature  and  the  ward  of  the  admiralty,  it  is  not  apparent 
how  jurisdiction  to  enforce  that  lien  can  properly  be  denied.  The 
court  has  always  held  that  it  cannot,  consistently  with  its  duty,  re- 
fuse to  exercise  a  power  with  which  the  constitution  and. law  have 
clothed  it,  when  its  aid  is  invoked  by  a  party  entitled  to  demand  it. 
It  is  as  great  a  violation  of  duty  to  refuse  to  exercise  jurisdiction 
which  is  granted,  as  to  exercise  that  which  is  not  granted. 


§  813  a.  Importance  of  the  Question. — The  extent  of  the  polit- 
ical grant  of  judicial  jurisdiction  in  maritime  cases  to  the  general  gov- 
ernment, as  a  national  sovereignty,  haa  been  thus  treated  at  greater 
length  than  it  would  have  been,  but  for  the  conviction  that  the  sub- 
ject is  one  deserving  all  the  importjince  which  the  founders  of  the 
republic  gave  to  it.  The  coui-se  of  decisions  has  been  such  that  many 
paragraphs  which  have  been  retained  in  this  edition,  might,  perhaps, 
have  been  omitted  as  obsolete ;  but  while  the  settled  range  of  admi- 

lasThe  Moses  Taylor,  71  U.  S.    (4       '«  The  General  Smith,  17  U,  S.  (4 
WalL)  411 ;  The  Belfast,  74  U.  S.  (7  Wall.)    Wheat.)  43S. 
«24;  The  Josephine,  39  N.  Y.  Rep.  19. 
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rally  jurisdiction  has  been  greatly  extended,  some  important  ques- 
tions maj'  be  considered  as  still  open  to  discussion,  and  it  was  therefore 
deemed  better  to  allow  the  whole  to  stand.  To  arrive  at  the  present 
state  of  progress,  the  court  has  not  hesitated  to  correct  the  errors 
into  which  it  has  been  sometimes  led  by  disposing  of  cases  with  less 
discussion  and  consideration  than  they  would  have  received,  had  the 
importance,  which  subsequent  events  developed,  been  perceived 
when  the  cases  were  heard ;  and  this,  although  the  overruled  cases 
have  been  accepted  as  the  law  for  long  periods  of  years.^  The 
discussions  and  events  of  the  past  few  yeai-s  have  greatly  modified 
current  opinions  and  theories,  legislative,  as  well  as  judicial,  and 
have  changed  that  drift  of  opinion  towards  the  exaltation  of  the  au- 
thority of  the  states,  and  the  corresponding  undervaluing  of  the 
national  powei*s,  which  was  too  often  perceptible  in  the  opinions  of 
individual  judges,  and  sometimes  in  the  adjudication  of  the  court, 
in  the  matter  of  admii-alty  jurisdiction,  and  have  established  juster 
theories  of  the  national  power. 

§  313  b.  The  True  Test  of  Admiralty  Jurisdiction.— The  rule 
Blare  decins^  when  properly  applied,  is  a  sound  one.  When  the 
decisions  are,  in  fact,  a  series  rerum  perpehio  et  similiter  judicatarum^ 
they  furnish  very  high  evidence  of  the  law.  They  are,  however, 
evidence  which  may  be  rebutted,  and,  when  successfully  rebutted, 
their  evidence  cannot  prevail.  No  number  of  erroneous  decisions 
can  furnish  sufficient  reason  for  deciding  contrary  to  law.  When 
a  decision  has  been  followed  without  hesitation  or  consideration 
by  many  others,  it  is  but  one  decision,  of  which  the  others  are  but 
echoes.  The  question  always  remains,  what  is  the  law ;  and  deci- 
sions are  to  be  weighed,  not  counted.  In  the  decision  of  a  particular 
case,  the  judges  are  to  be  counted,  but  as  evidence  of  the  law,  they 
are  to  be  weighed.  There  may  be  a  dissent  by  one  judge,  which 
may  be  of  more  weight  than  the  opinions  of  all  the  majority.  There 
may  be  decisions  on  cognate  or  analogous  questions.  There  may 
be  inconsistent,  or  conflicting  decisions,  which  invite  to  re-argument 
and  re-examination.  These,  and  other  considerations,  have  made 
the  list  of  overruled  cases  a  long  and  important  one  in  all  the 
great  departments  of  law,  equity,  and  admiralt}'.  While  the  second 
edition  of  this  work  was  going  through  the  press,  the  case  of  The 

w'The  Genesee  Chief,  63  U.  S.  (12  I  Wall.)  689;  The  Eagle,  75  U.  S.  (8  Wall.) 
How.)  465-6;  The  Belfast,  74  U.  S.  (7 '  16. 
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Eagle,  75  U.  S.  (8  Wallace,)  page  15,  declared  the  admiralty  juris- 
diction, so  far  as  the  waters  are  concerned,  to  extend  to  all  nav- 
igable waters;  and  this  irrespective  of  the  special  clause  in  the 
ninth  section  of  the  Judiciary  Act  of  1789,  and  of  the  Act  of  1845.^ 
In  the  first  edition  of  this  work,  forty  years  ago,  the  opinion  was 
ventured  that,  for  practical  purposes,  in  i-elation  to  the  admiralty 
and  maritime  law,  we  are  limited,  not  by  any  strict  and  technical 
limit,  but  by  the  purpose  and  the  use — the  subject-matter — for  the 
purposes  of  commerce ;  and  that  navigability,  so  far  as  water  is  con- 
cerned, is,  on  principle,  the  only  test  of  admiralty  and  maritime  ju 
risdiction.  It  is  now  so  settled  by  the  highest  judicial  authoi-ity 
It  may  now  be  permitted  to  express  the  confident  hope  that  in  a 
much  shorter  period  of  time  the  same  high  authority,  on  further 
consideration,  will  reach  the  inevitable  conclusion,  that  the  naviga- 
bility of  a  ship,  that  navigates  the  water,  subjects  its  commercial  re- 
lations to  the  admiralty  jurisdiction ;  that  the  navigability  of  the 
water  subjects  it  to  the  admiralty  jurisdiction,  only  because  it  floats 
a  ship ;  and  that  the  ownei-s,  builders,  repairers,  charterers,  freight- 
ers, insurers,  mortgagees,  salvors,  and  creditors  of  ships  and  vessels 
are,  in  those  characters,  all  subject  to  that  jurisdiction,  and  entitled 
to  the  benefits  of  the  maritime  law,  and  subject  to  the  duties  imposed 
by  its  characteristic,  equitable  decisions,  without  any  regard  to  the 
place  where  built,  or  owned,  or  found.  Not  till  then  will  our  country 
come  up  to  that  full  standard  of  nationality  and  uniformity  in  this 
respect,  which  becomes  every  day  more  and  more  desirable.  [Dur- 
ing the  twenty  years  which  have  elapsed  since  the  second  edition  of 
this  work,  much  progress  has  been  made  towards  the  fulfilment  of 
the  hope  thus  confidently  expressed,  but  its  full  realization  has 
not  yet  been  reached.] 

If  all  the  judicial  power  vested  in  the  United  States  had,  in  all  its 
details,  been  provided  for  in  a  judicial  system,  composed  of  subordi- 
nate judicial  ofBcei*s  and  courts,  as  well  as  of  higher  tribunals,  fully 
adequate  to  all  the  wants  of  the  people, — in  small  matters  as  well 
as  great, — within  the  range  of  that  grant  of  power,  it  would  have 
been  felt  in  the  strength,  and  harmony,  and  peace,  and  affection 
which  would  have  resulted  from  the  increased  security  of  the  rights 
of  the  citizens  of  the  different  states.     The  national  judiciary  would 


138  [When  the  Statutes  of  the  United 
States  were  revised  in  1874,  e£fect  was 
given  to  the  decisions  of  the  Supreme 


Court  in  the  cases  of  The  Genesee  Chief 
and  The  Eagle,  and  the  act  of  1845 
was  omitted  from  the  Revision.] 
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thus  liave  been  visible  everywhere,  accessible  everywhere,  and  every- 
where the  shield  and  the  protection  of  the  citizen  and  the  stranger, 
against  local  prejudices,  and  sectional  sympathies.  The  mere  moral 
effect  of  that  judicial  system  is  of  incalculable  benefit  to  the  nation, 
and  it  is  the  duty  of  all  the  courts  to  sustain  it  in  its  legal  and 
proper  extent,^ — ^in  the  language  of  Chief  Justice  Marshall,  in  the 
case  of  Gibbons  v.  Ogden,  "  with  that  independence  which  the  peo- 
ple of  the  United  States  expect  from  this  department  of  the  gov- 
ei-nment.*' 

»^ntp,§§  27, 2S. 
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CHAPTER  XVIII. 
Admiealty  Pbactioe — The  Organization  op  thb  Courts. 

§  814.  What  is  Practice. — The  law  of  national  jurisdiction  or 
sovereignty  in  admiralty  and  maritime  cases  being  ascertained,  the 
next  subject  of  inquiry  is  the  mode  of  administering  justice  in  such 
cases,  under  that  jurisdiction. 

Practice  is  the  means  by  which  justice  is  administered.  And  as 
the  first  step  in  providing  for  the  administration  of  justice  is  the 
ci'eation  of  courts  of  justice,  so  the  last  step  is  the  exercise  of  the 
powers  of  the  couit  in  executing  its  judgments.  Thus  the  whole 
of  what  is  usually  denominated  admiralty  practice,  is  the  organiza- 
tion and  jurisdiction  of  the  admiralty  courts,  their  forms,  modes, 
and  rules  of  procedure,  and  the  duties  and  responsibilities  of  their 
various  functionaries. 

§815.  Admiralty  Courts. — There  are  no  courts  of  the  United 
States  which  are  merely  admiralty  courts.  The  only  courts,  ex- 
cept the  courts  in  the  territories,  are — the  District  Courts,  the  Cir- 
cuit Courts,  the  Circuit  Courts  of  Appeals,  the  Supreme  Court,  and 
the  Court  of  Claims.  And  each  of  them,  except  the  Cii'cuit  Courts 
and  the  Court  of  Claims,  has  admimlty  jurisdiction  in  certain  cases, 
and  also  common  law — both  civil  and  criminal — and  equity  jurisdic- 
tion. 

§  815  a.  Tlie  Territorial  Courts. — The  territorial  courts  are  not 
constitutional  courts,  in  which  the  judicial  power  conferred  on  tlie 
general  government  can  be  deposited.  They  are  legislative  courts, 
created  in  virtue  of  the  general  right  of  sovereignty  which  exists  in 
the  government,  or  in  virtue  of  the  clause  which  enables  Congress 
to  make  all  needful  rules  and  regulations  respecting  the  territory 
belonging  to  the  United  States.  They  have,  therefore,  no  admiralty 
(182) 
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jurisdiction  ;  but  such  jurisdiction  may  be  vested  in  courts  created 
by  the  territorial  legislatures.^ 

[The  above  statement  must  be  corrected.  The  Supreme  Court 
of  the  United  States,  in  the  case  of  The  City  of  Panama,  (101  U.  S. 
461,)  held  that  the  territorial  courts  in  the  Territory  of  Washington 
have  such  jurisdiction  in  admiralty  causes  as  is  vested  in  tlie  Federal 
District  and  Circuit  Couits.] 

§  316.  The  District  Court.— The  United  States,  exclusive  of  the 
territories,  were  originally  divided  into  as  many  districts  as  there  were 
states.  The  great  increase  in  population  and  business  of  some  of 
the  states,  has  made  it  necessary  to  divide  them  into  two  or  more 
district.  In  each  of  these  districts  is  a  court  called  a  District  Courts 
held  by  a  single  judge,  who  is  called  the  district  judge,  and  in  him 
all  the  judicial  powera  of  that  court  are  vested. 

It  is  to  the  admiralty  jurisdiction  of  the  District  Court  that  the 
previous  pages  of  this  work  have  been  devoted. 

§  317.  The  Same. — The  District  Courts  have  exclusive  original 
cognizance  of  all  civil  causes  of  admiralty  and  maritime  jurisdiction. 
The  jurisdiction  extends  to  all  navigable  waters.^ 

§  318.  The  District  Judge.— The  judge  of  the  District  Court 
must  reside  within  the  district  for  which  he  is  appointed,  and  is  re- 
quired to  hold  stated  terms,  at  such  times  and  places  as  are  estab- 
lished by  hiw.  The  stated  terms  in  the  Southern  District  of  New 
York  are  held  on  the  first  Tuesday  of  eveiy  month.  The  district 
judge  is  also  authorized  to  hold  special  courts  at  his  discretion,  at 
such  place  in  his  district  as  the  nature  of  the  business  and  the  dis- 
cretion of  the  judge  shall  direct.  The  character  of  maritime  causes, 
and  the  necessities  and  occupations  of  many  of  the  pei-sons  engaged 
in  maritime  ti-ansactions,  and  whose  presence  as  parties  or  witnesses 
is  often  necessary  to  the  administration  of  justice,  renders  delay,  in 
many  cases,  equivalent  to  a  denial  of  justice.  It  is  with  a  view  to 
speed}'  justice,  that  this  power  to  hold  special  courts  has  been  con- 
ferred ;  and  in  the  maritime  portions  of  the  country,  it  is  the  uni- 


^  The  American  Ins.  Co.  v.  Canter,  26 
U.  8.  (1  Pet)  611;  vide  TUe  American 
Ins.  Co.  V,  Johnson,  Blatchf.  &  H.  13; 
Chouteau  v.  Rice,  1  Minn.  Rep.  192.    See 


Clinton  c.  Engelbrecht,  S2  U.   S.   (18 
Wall.)  447. 

2  Rev.  Stat.  §563,  subd.S;  The  Eagle, 
75  U.  S.  (8  Wall.)  15. 
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form  practice  to  hold  special  courts  frequently  for  the  trial  of  causes. 
In  the  Southern  District  of  New  York,  special  terras  are  held  on  eveiy 
Tuesday,  when  the  stated  term  is  not  in  session.'  And  as  the  court 
is  always  open,  and,  wherever  the  judge  is,  there  is  a  court,  it  is  the 
jimctice  to  enter  all  ordei's  in  causes,  in  the  vacation  of  the  usual 
terms,  as  of  a  special  term  held  on  the  day  of  entering  the  order. 

§  819.  Disability  or  Deatli  of  tlie  Judge. — In  case  of  the  inability 
of  the  judge  of  any  District  Court  to  attend  on  the  day  appointed 
for  holding  a  District  Court,  such  court  may,  by  virtue  of  a  written 
order  from  the  judge  theieof,  directed  to  the  marshal  of  the  district, 
be  adjourned  by  the  marshal  to  the  next  stated  terra  of  said  court, 
or  to  such  day  piior  thereto  as  in  the  said  order  shall  be  appointed. 
And  in  case  of  the  death  of  the  said  judge,  all  process,  pleadings 
and  proceedings  are  continued  of  course,  until  the  next  stated  ses- 
sion after  the  appointment  and  acceptance  of  the  office  by  his  suc- 
cessor.* 

In  case  of  the  disability  of  the  district  judge  to  perform  the  duties 
of  his  office,  the  cases  before  him  are  transferred  to  the  Circuit 
Court,  as  is  more  fully  stated  in  section  321. 

§  320.  Tlie  Circuit  Court. — A  prescribed  number  of  districts, 
varying  with  the  growth  of  the  country,  constitute  a  circuit,  and  in 
every  district  of  said  circuit  is  held  a  Circuit  Court,  composed  of 
three  or  four  judges, — the  justice  of  the  Supreme  Court  assigned 
to  the  circuit  for  the  time  being,  the  circuit  judges  of  the  circuit, 
an<l  the  district  judge  of  the  distnct.  Either  one  or  more  of  the 
judges  may  hold  the  Circuit  Court  in  all  cases. 

§  321.  Disability  of  District  Judge.— In  case  of  the  disability  of 
the  district  judge  to  perform  his  duties,  the  business  may  be  trans- 
ferred to  the  Circuit  Court,  by  virtue  of  the  "  Act  further  to  amend 
the  judicial  system  of  the  United  States,"  passed  March  2,  1809, 
now  §§  587,  588  and  590  of  the  Revised  Statutes. 

[Since  the  creation  of  the  Circuit  Courts  of  Appeals,  the  only 
way  in  which  admiralty  cases  might  come  before  the  Circuit  Courts 
is  under  these  sections  and  section  601.] 

3  Rev.  Stat  §  572 ;  Dunlap's  Prac.  108. 

4  Ex  parte  The  U.  S.,  1  Gal.  238;  Rev.  Stat.  $$  58S,  602. 
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§  322.  The  Order  therenpon. — Under  the  3d  section  of  the  act 
of  1809  (now  R.  S.  §  590)  the  Hon.  Judge  Nelson,  the  justice  of 
the  Supreme  Court  allotted  to  the  second  circuit,  made  the  order 
pi-escribed  in  that  section  in  the  following  form : 

*'It  having  l)een  satisfactorily  shown  to  me,  that  the  Hon.  Sam- 
uel R.  Betts,  District  Judge  of  the  Southern  District  of  New  York, 
is  disabled,  from  ill  health,  to  discharge  tiie  duties  of  his  office,  it 
is  ordered  that  James'  W.  Metcalf,  Esq.,  Clerk  of  the  said  District 
Court,  do  take,  during  such  disability  of  said  district  judge,  exam- 
inations and  depositions  of  witnesses,  and  make  all  necessary  rules 
and  ordei-s  preparatory  to  the  final  hearing  of  all  causes  of  admi- 
i-alty  and  maritime  jurisdiction,  according  to  the  Act  of  Congress, 

March  2,  1809. 

"  Samuel  Nelson. 

**  Washington,  Jan.  28th,  1850." 

This  order  is  entered  at  length  in  the  minutes  of  the  District 
Court,  and  in  pui-suance  of  it,  the  clerk,  at  the  regular  term  of  the 
court,  calls  the  causes  of  admiralty  and  maritime  jurisdiction,  in 
their  order  on  the  docket  or  calendar  of  causes,  and  performs  all 
the  functions  of  the  judge  in  such  causes,  except  to  hear  the  argu- 
ments and  decide  the  cause.  He  takes  down  the  testimony  in 
writing,  upon  which,  after  hearing  the  parties,  the  judge  decides. 

§  323.  Where  the  Jadge  is  interested. — In  all  suits  and  actions 
in  any  District  Court  of  the  United  States,  in  which  it  shall  appear 
that  the  judge  of  such  coui-t  is  anyways  concerned  in  interest,  or 
has  been  of  counsel  for  either  paity,  or  is  so  related  to  or  connected 
with  either  party  as  to  render  it  improper  for  him,  in  his  opinion,  to 
sit  on  the  trial  of  such  suit  or  action,  it  shall  be  the  duty  of  such 
judge,  on  application  of  either  party,  to  cause  the  fact  to  be  entered 
on  the  records  of  the  court ;  and,  also,  an  order  that  an  authenticat- 
ed copy  thereof,  with  all  the  proceedings  in  such  suit  or  action, 
sliall  be  forthwith  certified  to  the  next  Circuit  Court  of  the  district ; 
and  if  there  be  no  Circuit  Court  in  such  district,  to  the  next  Circuit 
Court  in  the  state ;  and  if  there  be  no  Circuit  Court  in  such  state, 
to  the  most  convenient  Circuit  Court  in  an  adjoining  state ;  which 
Circuit  Court  shall,  upon  such  record  being  filed  with  the  clerk 
thereof,  take  cognizance  thereof  in  the  like  manner  as  if  such  suit 
or  action  had  been  originally  commenced  in  that  court,  and  shall 
proceed  to  hear  and  determine  the  same  accordingly,*  and  the  juris- 

»  Rev.  Stat.  §  601,  007. 
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diction  of  such  Circuit  Court  shall  extend  to  all  such  cases  so  re- 
moved as  were  cognizable  in  the  District  Court  from  which  the 
same  was  removed. 

§  323  a.  The  Circuit  Coart  of  Appeals.— [The  Circuit  Court  of 
Appeals  is  composed  of  three  judges,  two  of  whom  constitute  a  quo- 
rum. The  chief  justice,  the  associate  justice  of  the  Supreme  Court 
assigned  to  each  circuit,  and  the  circuit  judges  and  district  judges 
within  the  circuit  are  competent  to  sit  in  the  Circuit  Court  of  Ap- 
peals for  the  circuit.  The  Circuit  Court  of  Appeals  has  jurisdic- 
tion to  review  by  appeal  all  decrees  in  admiralty  cases  made  in  the 
District  Courts  within  the  circuit,  except  in  such  cases  as  may  be 
taken  by  appeal  directly  to  the  Supreme  Court  as  provided  in  the 
second  section  of  the  act  creating  the  Circuit  Courts  of  Appeals. 
Such  cases  seem  to  be  cases  in  which  the  jurisdiction  of  the  Dis- 
trict Court  is  involved,  or  the  construction  or  application  of  the 
Constitution  of  the  United  States,  or  the  constitutionality  of  any 
law  of  the  United  States,  or  the  validity  or  construction  of  a  treaty, 
or  in  which  is  raised  the  question  whether  a  provision  of  the  consti- 
tution or  of  a  law  of  a  state  is  in  contravention  of  the  Constitution 
of  the  United  States. 

In  admiralty  cases  which  may  be  taken  to  the  Circuit  Court  of 
Appeals  for  review,  its  decision  is  final,  except  that  the  Supreme 
Court  may  by  certiorari  call  the  case  up  before  it  for  its  decision, 
and  the  Circuit  Court  of  Appeals  may  certify  to  the  Supreme  Court 
any  question  or  proposition  of  law  as  to  which  it  desires  the  instruc- 
tion of  the  Supreme  Court.^ 

§  324.  Supreme  Court — The  Supreme  Coui-t  of  the  United  States 
consists  of  a  chief  justice  and  eight  associate  justices.  It  has  exclu- 
sively all  such  jurisdiction  of  all  civil  suits  in  admiralty,  against 
ambassadors  or  other  public  ministers,  or  their  domestics,  or  domes- 
tic servants,  as  a  court  of  law  can  have,  consistently  with  the  law 
of  nations ;  and  also  of  all  civil  suits  in  admiralty,  when  a  state  is 
a  party,  except  between  a  state  and  its  citizens,  or  citizens  of  other 
states,  or  aliens. 

It  has  also  original,  but  not  exclusive,  jurisdiction  of  civil  suits 
in  admiralty,  between  a  state  and  citizens  of  other  states,  or  aliens, 
— and  suits  brought  by  ambassadors,  or  other  public  ministers,  or  in 
which  a  consul,  or  vice-consul,  is  a  party. 

•  Act  of  March  3,  1891 ;  26  Stat,  at  Large,  ch.  517. 
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The  Supreme  Court  has  also  power  to  issue  writs  of  prohibition 
to  the  District  Courts,  when  proceeding  as  Courts  of  Admiralty  and 
Maritime  jurisdiction.^ 

[The  Supreme  Court  has  junsdiction  on  appeal  to  review  the  de- 
cisions of  the  District  Courts  in  admiralty  cases  which  are  excepted 
from  the  appellate  jurisdiction  of  the  Circuit  Court  of  Appeals  as 
stated  in  the  previous  sections.  The  right  to  such  appeal  is  not  af- 
fected by  the  amount  involved  in  the  causes. 

The  Supreme  Court  has  also  the  power  by  certiorari  or  otherwise 
to  require  any  case  in  which  the  decision  of  the  Circuit  Court  of 
Appeals  is  road^  final  to  be  certified  to  it  for  review  and  determi- 
nation, with  the  same  power,  as  if  it  had  come  before  the  Supreme 
Court  by  appeal.] 

§  325.  The  Judges'  Oath. — The  judges  of  all  these  courts  are 
appointed  by  the  President  of  the  United  States,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  hold  during  good  behavior. 
Before  they  proceed  to  execute  the  duties  of  their  respective  oflBces, 
they  must  take  the  following  oath  or  affirmation : 

"  I,  A.  B.,  do  solemnly  swear,  (or  affirm,)  that  I  will  administer 
justice  without  respect  to  persons,  and  do  equal  right  to  the  poor 
and  to  the  rich;  and  that  I  will  faithfully  and  impartially  discharge 
and  perform  all  the  duties  incumbent  on  me  as  judge,  etc.,  accord- 
ing to  the  best  of  my  abilities  and  undei*standing,  agreeably  to  the 
constitution  and  laws  of  the  United  States.     So  help  me  God."  ^ 

§  326.  Commissions  of  the  Judges. — Their  commissions  are  is- 
sued from  the  Department  of  State,  and  are  simple  appointments  to 
the  office,  without  any  enumeration  of  duties,  or  grant  of  powers  or 
privileges.  Their  commissions  give  the  office,  and  it  is  to  the  laws 
of  Congress  alone  that  they  are  to  look  for  their  duties,  their  powers, 
and  their  privileges.  The  commission  of  the  district  judge  is  in  the 
following  form : 

"ANDREW  JOHNSON, 

"  President  of  the  United  States  of  America, 
"  To  all  who  shall  see  these  presents,  greeting : 

"  Know  ye.  That,  reposing  special  trust  and  confidence  in  the  wis- 
dom, uprightness,  and  learning  of  Samuel  Blatchford,  of  New  York, 

'  The  U.  S.  V,  Peters,  8  U.  S.  (3  Dal.)  I      «  Const.  Art  2,  §  2,  Art.  3,  §  1;  Rev. 
121.  I  SUt.  S  712. 
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I  have  nominated,  and  by  and  with  the  advice  and  consent  of  the 
Senate,  do  appoint  him  to  be  Judge  of  the  District  Court  of  the 
United  States,  for  the  Southern  District  of  New  York,  and  do  au- 
thorize and  empower  him  to  execute  and  fulfil  the  duties  of  that 
office,  according  to  the  constitution  and  laws  of  the  said  United 
States,  and  to  have  and  to  hold  the  said  office,  with  all  the  powers, 
privileges,  and  emoluments  to  the  same  of  right  appertaining,  unto 
him,  the  said  Samuel  Blatchford,  during  his  good  behavior. 

"  In  testimony  whereof,  I  have  caused  these  lettei-s  to  be  made 
patent,  and  the  seal  of  the  United  States  to  be  hereunto 
affixed.  Given  under  my  hand,  at  the  City  of  Washington, 
[l.  s.]  the  sixteenth  day  of  July,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-seven,  and  of  the  Inde- 
pendence of  the  United  States  of  America  the  ninety- 
second. 

"Andrew  Johnson. 

"  By  the  President, 

"  WiLLLAJtf  H.  Seward,  Secretary  of  State.''' 

The  commission  of  the  judge  of  the  District  Court  is  usually  in- 
serted at  length  in  the  minutes  of  the  court,  on  the  day  of  his  tak- 
ing his  seat  on  the  bench,  preceded  by  an  order,  as  follows : 

"  The  Honorable  Samuel  Blatchford,  having  been  appointed  judge 
of  this  court,  and  having  taken  the  oath  required  by  law,  took  his 
seat  upon  the  bench,  and  his  commission  was  ordered  to  be  entered 
at  length  in  the  minutes." 

The  justice  of  the  Supreme  Court  and  the  judge  of  the  District 
Court  have  no  independent  commissions  as  judges  of  the  Circuit 
Court  [or  Circuit  Court  of  Appeals].  The  circuit  judge  has  a  com- 
mission in  the  following  form : 

ULYSSES  S.  GRANT, 

President  of  the  United  States  of  America, 

"  To  all  who  shall  see  these  presents,  greeting: 

"  Know  ye.  That,  reposing  special  trust  and  confidence  in  the 
wisdom,  uprightness,  and  learning  of  Lewis  B.  Woodruff,  of  New 
York,  I  have  nominated,  and  by  and  with  the  advice  and  consent 
of  the  Senate,  do  appoint  him  to  be  Circuit  Judge  of  the  Second 
Judicial  Circuit  of  the  United  States,  and  do  authorize  and  empower 
him  to  execute  and  fulfil  the  duties  of  that  office,  according  to  the 
constitution  and  laws  of  the  said  United  States,  and  to  have  and  to 
hold  the  said  office,  with  all  the  powers,  privileges,  and  emoluments 
to  the  same  of  right  appertaining,  unto  him,  the  said  Lewis  B. 
Woodruff,  during  his  good  behavior. 
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"  In  tesfimony  whereof,  I  have  caused  these  letters  to  be  made 

patent,  and  the  seal  of  the  United  States  to  be  hereunto 

affixed.     Given  under  my  hand,  at  the  City  of  Washington, 

[l.  8.]  the  twenty-second  day  of  December,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  sixty-nine,  and  of 

the  Independence  of  the  United  States  of  America,  the 

ninety-fourth.  tt  o   ^ 

^  "  U.  S.  Grant. 

"  By  the  President, 

"  Hamilton  Fish,  Secretary  of  Stated 

The  circuit  judge  must  reside  in  his  circuit.® 

§  327.  TheCJourt  always  the  Same  Court. — There  is  no  separate 
commission  of  the  judge  nor  constitution  of  the  court  in  admiralty 
cases.  When  sitting  to  try  an  admiralty  cause,  the  court  is  an  ad- 
miralty court,  and  when  sitting  to  try  a  criminal,  it  is  a  criminal 
court;  and  the  court  passes  from  the  trial  of  an  admimlty  cause  to 
a  common  law  cause,  and  vice  veraa^  and  becomes  alternately,  at  the 
same  sitting,  according  to  the  nature  of  the  cause  on  trial,  an  ad- 
miralty court,  an  equity  court,  and  a  common  law  court  of  civil  or 
criminal  jurisdiction,  without  any  change  of  style,  form,  officers,  or 
records,  except  that  each  case  is  conducted  according  to  the  estab- 
lished course  of  proceedings  appropriate  to  its  class.  It  is  thus 
always  the  same  court,  whether  acting  in  one  class  of  causes  or 
another.  It  is  only  as  admiralty  courts  that  they  are  here  to  be 
considered. 

Th^  judges  are  not  allowed  to  exercise  the  profession  or  employ- 
ment of  counsel  or  attorney,  nor  to  be  engaged  in  the  piactice  of 
the  law  .10 

§  328.  Power  to  isstfe  Necessary  Writs.— All  these  courts  have 
power  to  issue  all  writs  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to  the  principles  and 
usages  of  law.  They  have  also  power  to  adopt  seals,  to  impose  and 
administer  all  necessary  oaths  or  affirmations,  and  to  punish,  by  fine 
or  imprisonment,  at  the  discretion  of  the  court,  all  contempts  of  au- 
thority in  any  cause  or  hearing  before  the  court.  Also,  to  make 
and  establish  all  necessary  rules  for  the  orderly  conduct  of  business 

•Key.  Stat  §607.  1452;  Jennings  r.   Carson,  8  U.   S.  (4 

>o  The  Jonquille,  19  U.  S.  (6  Wheat.)  1  Cranch),  24;  Rev.  Stat.  §  713. 
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in  said  courts,  provided  such  rules  are  not  repugnant  to  the  laws  of 
the  United  States." 


§329.  Admiralty  Jorisdlctloii,  Equitable  and  Legal.— In  the 

exercise  of  its  appropriate  jurisdiction,  the  Court  of  Admiralty  ex- 
ercises equitable,  as  well  as  legal  jurisdiction.  If  the  subject  be  of 
a  maritime  nature,  and  so  within  the  power  of  the  court,  and  be  of 
such  a  nature  that  the  relief  must  be  in  the  nature  of  equitable  re- 
lief, the  court  is  entirely  competent  to  give  the  equitable,  as  well  as 
the  legal  relief.  It  has  the  capacity  of  a  court  of  law,  and,  in  cer- 
tain respects,  the  capacity  of  a  court  of  equity.  In  its  decisions  up- 
on the  ultimate  rights  of  parties,  from  considerations  of  conscience, 
justice  and  humanity,  it  sometimes  mitigates  the  severity  of  con- 
tracts, and  moderates  exorbitant  demands.^  The  nature  of  mari- 
time controversies,  obviously,  however,  necessarily  excludes  from 
courts  of  admiralty,  large  classes  of  cases,  such  as  specific  perform- 
ance, trusts,  etc.,  which  are  of  frequent  occurrence  in  courts  of 
equity.^  And  the  Court  of  Admiralty  is  not  a  court  of  general 
equity,  nor  has  it  the  characteristic  powers  of  a  court  of  equity, 
but  it  is  bound,  by  its  nature  and  constitution,  to  determine  the 
cases  submitted  to  its  cognizance,  upon  equitable  principles,  and  ac- 
cording to  the  rules  of  natural  justice.  It  cannot,  in  a  technical 
sense,  be  called  a  court  of  equity.     It  is  rather  a  court  of  ''^  justice,^'  ^* 

§  330.  Instance,  Criminal  and  Prize  Coorts. — These  courts,  in 
the  exercise  of  their  admiralty  jurisdiction,  have  three  great  classes 
of  functions. 

They  aie  Instance  Courts^  in  which  are  heard  and  determined  civil 
suits  of  a  maritime  character  between  party  and  party. 


"  Rev.  Stat.  §  717,  et  8pq.;  The  U.  S. 
V,  Hudson,  11  U.  S.  (7  Cranch),  82. 

"Edw.  Ad.  Jur.  31,  138,  173;  po«<, 
§358;  The  OrleaDS  v,  Pha3bus,  36  U.  S. 
(11  Pet.)  175;  Macomber  v.  Thompson, 
1  Sum.  388;  Brown  t.  Lull,  2  id.  443; 
Drummond's  Administrators  v.  Ma- 
f?inider  &  Co.*8  Tinistees,  13  U.  S.  (9 
Cranch),  125;  The  Hiram,  14  U.  S.  (1 
Wheat)  440;  The  Fortitudo,  2  Dod.  58; 
The  Minerva,  1  Hag.  Ad.  R.  357;  The 
Cognac,  2  id.  377;  Ellison  v.  The  Bel- 
lona,   Bee,  100;  The  Virgin,  33  U.  S. 


(8  Pet)  550. 

"Davis  V.  Child,  Daveis,  71;  8.  C.  8 
N.  Y.  Leg.  Obs.  147;  Kynock  v.  The 
Ives,  Newb.  205;  The  Larch,  2  Curt  C. 
C.  427;  Kellura  v.  Emerson,  id.  79;  The 
Perseverance,  Blatchf.  A  H.  385. 

I*  The  Harriett,  1  W.  Rob.  192;  The 
Jacob,  4  Rob.  250;  The  Nelson,  6  Rob. 
227;  The  Saracen,  6  Moore,  74;  The 
Juliana,  2  Dod.  521;  Coote's  Prao.  8, 
9;  The  Trident,  1  W.  Rob.  35;  Andrews 
V.  The  Essex  Fire  &  Marine  Ins.  Co.,  3 
Mason,  10. 
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They  are  Criminal  Courts^  in  which  are  tried  and  punished  those 
maritime  offences  of  which  the  acts  of  Congress  have  given  them 
jurisdiction. 

They  are  Prize  Gourt%^  in  which  are  adjudicated  all  the  various 
admii-alty  and  maritime  questions  relating  to  maritime  prizes  of  war. 

As  instance  courts  and  prize  courts,  all  causes  are  heard  and  de- 
termined by  the  court  alone,  without  the  aid  of  a  juiy.  As  crimi- 
nal courts,  they  administer  justice  in  admiralty  cases,  with  the  aid 
of  a  grand  juiy  and  a  petit  jury,  like  the  common-law  courts  of 
criminal  jurisdiction. 

§  331.  Clerks. — Each  of  these  courts  has  power  to  appoint  its 
clerk.  It  is  the  court,  not  the  judge  or  judges,  that  has  the  power 
of  appointment,  and  the  appointment  is,  in  the  first  instance,  prop- 
erly made  by  the  judge  or  judges,  by  a  written  certificate  of  appoint^ 
ment.  The  appointment  should  always  be  formally  made  by  an  or- 
der of  the  court,  duly  entered  in  the  minutes.  Each  clerk,  before 
entering  upon  the  execution  of  his  office,  must  take  the  following 
(»ath  : 

"  I,  A  B,  being  appointed  clerk  of  ,  do  solemnly 

swear,  (or  affirm,)  that  I  will  truly  and  faithfully  enter  and  record 
all  theordei-s,  decrees,  judgments  and  proceedings  of  the  said  court ; 
and  that  I  will  faithfully  and  impartially  discharge  and  perform  all 
the  duties  of  my  said  office,  according  to  the  best  of  my  ability  and 
underetanding  ;  so  help  me  God.'* 

The  clerk  must  also  give  a  bond  with  sufficient  sureties,  (to  be 
approved  by  the  court,)  to  the  United  States,  in  a  sum  to  be  fixed 
by  the  Court,  faithfully  to  discharge  the  duties  of  his  office,  and 
seasonably  to  record  the  decrees,  judgments,  and  determinations  of 
the  court.^® 

§  332.  The  Same. — It  is  the  duty  of  the  clerk  in  admiralty  cases, 
to  perform  all  those  services  which  are  usually  performed  by  clerks 
of  courts, — to  receive  and  mark  its  files, — to  keep  and  affix  its  seal, 
— to  issue  its  processes, — to  keep  its  minutes  of  proceedings  and  its 
records, — ^and  to  administer  oaths,  take  bail,  etc.,  in  coui-t, — being 
in  all  these  matters,  the  servant  of  the  court  whose  power  he  aids. 
He  has  authority  by  statute,  to  take  bail  and  depositions  in  certain 
cases,  and  to  perform  various  duties  in  case  of  the  inability  of  the 

i«Rev.  Stat.  §§704,705. 
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judge,  as  has  been  before  stated ;  and  he  keeps  the  account  of  the 
monejrs  deposited  in  court.  He  is  bound,  at  every  stated  session  of 
the  court,  to  present  an  account  to  the  court,  of  all  the  moneys  re- 
maining therein  subject  to  its  order,  stating  particularly  on  account 
of  what  causes  said  moneys  are  deposited,  which  account,  with  the 
vouchers,  must  be  filed.^®  He  may  be  attached  for  contempt  if  he 
refuse  or  neglect  to  obey  the  ordei*s  of  the  court  for  depositing  such 
moneys,  and  he  may  have  an  attachment  against  a  party  for  the  non- 
payment of  his  fees.^^ 

§  333.  The  Admiralty  Register.— In  the  Southern  and  Eastern 
Districts  of  New  York,  the  clerk  keeps,  as  one  of  the  books  of  the 
court,  an  Admiralty  Register,  in  which,  as  soon  as  the  libel  is  filed, 
he  enters  the  title  of  each  admimlty  cause,  a  brief  note  of  the  cause 
of  action,  the  names  of  the  proctors,  and  chronological  minutes  of 
the  steps  in  the  cause,  to  its  final  determination. 

Such  a  register  so  greatly  promotes  the  convenience  of  the  court, 
the  clerk,  and  the  parties,  and  is  so  useful  in  preserving  the  due 
order  of  proceedings,  and  making  them  accessible  to  all  who  may  be 
entitled  to  know  them,  that  it  is  almost  a  matter  of  necessity  in 
couiis  having  much  admiralty  business,  and  is  so  useful  in  all  cases, 
that  it  might  well  be  required,  by  a  general  rule  of  the  Supreme 
Court,  to  be  kept  in  all  the  courts  of  the  United  States. 

§  334.  Proctors  and  Advocates. — In  all  the  courts  of  the  United 
States,  the  parties  may  plead  and  manage  their  own  causes  person- 
ally, or  by  tlie  aid  of  such  attorneys  or  counsel  as  by  the  rules  of 
the  courts  respectively  are  permitted  to  manage  and  conduct  causes 
therein.  Attorneys  in  admiralty  courts  are  called  proctors, — from 
the  Latin,  procurator^ — French,  procureur^ — rafter  the  usage  of  the 
civil  law ;  and  counsellors  are  called  advocates.  The  modes  and 
conditions  of  admission  as  proctoi-s  and  advocates  are  different  in 
different  districts,  the  whole  matter  being  entirely  subject  to  the 
rules  of  the  respective  courts. 

It  is  the  peculiar  duty  of  the  proctor  to  conduct  the  proceedings 
out  of  court, — process,  pleadings,  entries,  stipulations,  admissions, 
consents,  settlements,  and  motions.     He  is  the  nominal  representa- 

^«Rev.  Stat  §708;  and  see  Rev.  Stat.  I     "Caldwellr.  Jackson,   11  U.  S.   (7 
§  5504.  I  Cranch),  276. 
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tive  of  the  part}',  and  his  name  should  appear  in  all  the  papers  ;  and 
all  orders  should  be  stated  to  have  been  made  on  his  motion. 

It  is  the  peculiar  duty  of  the  advocate  to  represent  the  party  in 
court, — to  make  motions,  examine  witnesses,  address  the  court,  and 
advocate  the  cause.^® 

§  835.  The  Same.  —Proctors  are  more  properly  appointed  by  the 
party  in  writing ;  but  there  is  no  legal  necessity  for  a  written  proxy, 
— a  verbal  appointment  is  sufficient ;  and  till  denied,  the  court  al- 
ways presumes  the  proctor  who  appears  has  proper  authority.  The 
court  may  always  call  upon  him  to  state  for  whom  he  is  authorized 
to  appear. 

If  the  party  have  a  proctor  and  advocate,  he  cannot  conduct  the 
cause  himself  ;  nor  can  he  call  to  his  assistance  one  who  is  not  a 
proctor  or  advocate  of  the  court. 

Both  proctor  and  advocate,  while  the  cause  is  pending,  have  full 
power  over  it.  After  final  decree,  they  have  no  power,  except  to 
sue  out  execution  and  superintend  and  direct  its  enforcement.  They 
have  no  power  to  discharge  the  decree,  except  on  its  performance, 
unless  authorized  by  the  party .^® 

§  336.  The  Same. — The  power  of  the  proctor  and  advocate  is  re- 
vocable by  the  party  without  cause  assigned.  It  should  be  done  by 
leave  of  the  court,  on  notice  to  the  proctor.  And,  on  the  applica- 
tion of  the  party,  the  general  powers  of  the  proctor  or  advocate 
may  be  restricted. 

Proctors  and  advocates  are  officers  of  the  law,  held  to  the  strictest 
integiity,  and  the  best  faith  and  honor  to  their  clients  and  the  court. 
They  are  accountable  to  the  court  for  their  professional  conduct,  and 
are  subject  to  be  deprived  of  their  privileges  and  office,  and  other- 
wise punished,  by  attachment,  fine,  or  imprisonment  by  the  court, 
for  violation  of  professional  duty,  or  for  such  moml  delinquency  as 
would  bring  into  disrepute  the  administration  of  justice. 

§  337.  The  District  Attorney. — ^The  United  States  are  always 
represented  in  all  cases  in  court,  civil  as  well  as  criminal,  by  the 


"  Rev.  Stat  §747;  Betts'  Prac.  9,  10, 
12. 

»Rev.  Stat.  §  747;  Betts'  Prac.  11, 13, 
14;  The  Wilhelmine,  1  W.  Rob.  335; 
The  Frederick,  1  Hag.  Ad.  R.  223;  Mynn 
13 


V.  Robinson,  2  Hag.  Ecc.  105;  Prentice 
tJ.  Prentice,  3  PhiU.  31 1 ;  Whish  v.  Hesse, 
3  Hagg.  Ecc.  687;  In  the  Goods  of  Lady 
H.  Finch,  id.  255;  The  Harriet,  01c. 
222. 
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Distiict  Attorney  of  the  United  States  for  the  district  in  which  the 
suit  is  pending,  except  in  the  Supreme  Court.  In  that  court,  the 
Attorney  General  and  Solicitor  General  of  the  United  States  repre- 
sents the  Government.'^ 

§  338.  United  States  Commissioners  and  Notaries. — By  the  U. 

S.  Revised  Statutes  §  627,  the  Circuit  Courts  of  the  United  States 
are  authorized,  whenever  the  extent  of  their  districts  renders  it 
necessary,  to  appoint  as  commissioners  of  the  Circuit  Courts  such 
and  so  many  disci^eet  persons  within  the  district  as  may  be  necessaiy, 
to  execute  the  powers  confeired  on  commissioners.  By  §  945  they 
are  also  authorized  to  take  affidavits  and  bail  in  civil  causes  in  the 
District  Courts,  to  have  the  like  force  and  effect  as  if  taken  before 
a  judge  of  the  court,  and  by  §  813  are  also  authorized  to  take  depo- 
sitions. By  §  727  they  are  clothed  with  all  the  powers  that  a  judge 
or  justice  of  the  peace  may  exercise.  Under  §  4546  they  have  power, 
if  a  seaman's  wages  are  not  paid  within  ten  days  after  they  ought 
to  be  paid,  to  summon  the  master  of  the  vessel  to  show  cause  why 
process  should  not  issue  against  the  vessel.  They  are  also  empow- 
ered to  arrest  and  imprison  or  bail  offendefs  for  any  crime  or  offence 
against  the  United  States,  under  and  by  virtue  of  §§  1014  and  4546 
and  to  require  and  to  take  recognizances  of  witnesses. 

By  §  1778,  it  is  provided,  that  in  all  cases,  in  which,  under  the 
laws  of  the  United  States,  oaths,  or  acknowledgments  may  now  be 
taken  or  made  before  any  justice  or  justices  of  the  peace  of  any  state 
or  territory,  or  the  District  of  Columbia,  they  may  be  hereafter  also 
taken  or  made  by  or  before  any  notary  public,  duly  appointed  in  any 
state,  district  or  territory,  and,  when  certified  under  the  hand  and 
official  seal  of  such  notary,  or  any  commissioner,  shall  have  the  same 
force  and  effect  as  if  taken  or  made  by  or  before  such  justice  of  the 
peace. 

Notaries  public  are  also  authorized  to  take  depositions  and  do 
such  other  acts  in  relation  to  evidence  to  be  used  in  the  courts  of 
the  United  States,  in  the  same  manner,  and  with  the  same  effect,  as 


commissionei-s, 


21 


§  339.  The  Same.— By  the  rules  of  the  Supreme  Court,  they  are 
also  authorized  to  take  bonds  or  stipulations  in  admiralty  cases,  and 

»Rev.  Stat  §§359,  T71. 
«  Rev.  Stat,  §  865. 
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in  cases  where  the  court  may  deem  it  expedient  or  necessary,  for 
the  purposes  of  justice,  the  court  may  refer  any  mattei*s  arising  in 
the  progress  of  the  suit,  to  one  or  more  commissioners,  to  hear  the 
parties  and  make  report  therein,  with  all  the  power  of  MasteiB  in 
Chancery,  in  i-eferences  before  them,  including  the  power  to  admin- 
ister oaths  and  examine  parties  and  witnesses.^  This  rule  unques- 
tionably authorizes  the  court  to  refer  matters  to  any  person  who, 
by  the  order  of  reference,  may  be  appointed  a  commissioner  for 
that  matter  alone ;  but  it  is  also  the  practice,  under  it,  to  refer  mat- 
ters "to  a  commissioner,"  leaving  the  party  to  select  such  one  of 
the  regularly  appointed  United  States  Commissioners,  as  he  may 
prefer  to  employ. 

§  340.  The  Harshail. — The  marshal  of  the  district  is  the  execu- 
tive oflBcer  of  the  Supreme  Court,  the  Circuit  Court  of  Appeals,  the 
Circuit  Coui-ts,  and  the  District  Courts,  in  the  district  for  which  he 
is  appointed.  He  is  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  for  four  years,  removable  at  the 
pleasure  of  the  President.     His  commission  is  in  the  following  form : 

"ULYSSES  S.  GRANT, 
"  President  of  the  United  States  of  America, 
"  To  all  who  shall  see  these  presents,  greeting : 

"Know  ye.  That,  reposing  special  trust  and  confidence  in  the 
integrity,  ability,  and  diligence  of  Francis  C.  Barlow,  I  have  nomi- 
nated, and  by  and  with  the  advice  and  consent  of  the  Senate,  do 
appoint  him  Marshal  of  the  United  States,  in  and  for  the  Southern 
District  of  New  York,  and  do  authorize  and  empower  him  to  exe- 
cute and  fulfil  the  duties  of  that  office  according  to  law.  And  to 
have  and  to  hold  the  said  office,  with  all  the  powers,  privileges,  and 
emoluments,  to  the  same  of  right  appertaining  unto  him,  the  said 
Francis  C.  Barlow,  for  the  term  of  four  years  from  the  day  of  the 
date  hereof,  subject  to  the  conditions  prescribed  by  law. 

"  In  testimony  whereof,  I  have  caused  these  letters  to  be  made 
patent,  and  the  seal  of  the  United  States  to  be  hereunto 
affixed.  Given  under  my  hand,  at  the  City  of  Washing- 
[l.  8.]  ton,  the  fifteenth  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-nine,  and  of  the  In- 
dependence of  the  United  States  of  America,  the  ninety- 
third.  TT    r.     ^ 

"U.  S.  Grant. 
"  By  the  President, 

" Hamilton  Fish,  Secretary  of  State'' 

«  Ad.  Rule  5,  35,  44;  Dist.  Rule,  51  to  55. 
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Before  he  enters  on  the  duties  of  his  office,  he  must  become  bound 
for  the  faithful  performance  of  the  same,  by  himself  and  by  his  dep- 
uties, before  the  judge  of  the  District  Court  of  the  United  States, 
jointly  and  severally,  with  two  good  and  sufficient  sureties,  inhabi- 
tants and  freeholders  of  the  district,  to  be  approved  by  the  district 
judge,  in  the  sum  of  $20,000,  and  must  take,  before  said  judge,  as 
must  also  his  deputies,  before  they  enter  on  the  duties  of  their  ap- 
pointment, the  following  oath  of  office  : 

"  I,  A.  B.,  do  solemnly  swear,  (or  affirm,)  that  T  will  faithfully 
execute  all  lawful  precepts  directed  to  the  marshal  of  the  district 
of  under  the  authority  of  the  United  States,  and  true  re- 

turns make,  and  in  all  things  well  and  truly,  and  without  malice  or 
partiality,  perform  the  duties  of  the  office  of  marshal,  (or  marshal's 
deputy,  as  the  case  may  be,)  of  the  district  of  during  my 

continuance  in  said  office,  and  take  only  my  lawful  fees.  So  help 
me  God."  28 

§  341.  The  Same. — It  is  his  duty  to  execute,  throughout  the 
district,  all  lawful  precepts  directed  to  him,  and  issued  under  the 
authority  of  the  United  States,  and  he  has  the  same  powers  in  exe- 
cuting the  laws  of  the  United  States,  as  sherififs  and  their  deputies 
in  the  several  states  have,  by  law,  in  executing  the  laws  of  the  re- 
spective states.  He  has  power  to  command  all  necessary  assistance 
in  the  execution  of  his  duty,  and  to  appoint,  as  there  shall  be  occa- 
sion, one  or  more  deputies,  who  shall  be  removable  from  office  by 
the  judge  of  the  District  Court,  or  the  Circuit  Court  sitting  within 
the  district,  at  the  pleasure  of  either.^ 

§  342.  The  Same. — If  the  marshal  or  his  deputy  be  a  party  to, 
or  interested  in,  the  suit  or  proceeding,  the  writs  and  precepts  there- 
in shall  be  directed  to  such  disinterested  pei*son  as  the  court,  or  any 
justice  or  judge  thereof,  may  appoint,  and  the  person  so  appointed 
is  authorized  to  execute  and  return  the  same. 

In  case  of  the  death  of  the  mai-shal,  his  deputies  continue  in 
office,  unless  otherwise  specially  removed,  and  execute  the  office  in 
the  name  of  the  deceased,  until  another  marshal  be  appointed  and 
sworn. 

The  defaults  or  misfeasances  in  office  of  the  deputies,  as  well  after 

«  Rev.  Stat  §§  782,  783;  Conk.  Treat  I  •*  Ad.  Rule  41;  Rev.  Stat  §§  780,  787, 
2d  edit  116.  1  788. 
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as  before  the  death  of  the  mai^hal,  are  breaches  of  the  condition  of 
the  marshal's  bond,  and  the  deputies  are  responsible  to  the  execu- 
tors or  administi-atbrs  of  the  mftrshal,  in  the  same  manner  as  to  him 
in  his  life-time. 

§  343.  The  Same. — When  the  marshal  or  his  deputy  is  removed 
from  office,  or  his  term  has  expired,  he  has  power  to  execute  aU  such 
precepts  as  are  in  his  hands  at  the  time  ;  and  the  marshal  is  answer- 
able for  the  delivery  to  his  successor  of  all  prisoners  in  his  custody. 
The  removal  does  not  take  effect  till  notice  of  the  appointment  of 
the  successor.^ 


§  344.  State  Jails.— The  United  States,  at  the  organization  of 
the  government,  had  no  prisons,  and  by  a  joint  resolution,  passed 
September  23,  1789,  recommended  the  legislatures  of  the  states  to 
pass  laws,  making  it  the  duty  of  the  keepers  of  the  state  jails,  to 
receive  and  keep  the  prisoners  committed  under  the  authority  of  the 
United  States,  the  United  States  paying  at  the  rate  of  fifty  cents  a 
month  for  each  prisoner  during  the  time  he  should  be  confined,  and 
also  supporting  prisoners  committed  for  offences.  If  any  state  did 
not  pass  such  law,  or  should  retract  it  after  passing  it,  the  marshal 
is  authorized,  under  the  direction  of  the  judge  of  the  district,  to 
have  and  fit  up  a  convenient  place  for  a  tempoi-ary  jail.^ 

After  a  prisoner  is  committed  to  the  state  jail,  he  is  no  longer  in 
the  custody  of  the  marshal,  nor  controllable  by  him;  and  the  marshal 
is  not  liable  for  the  escape  of  a  debtor  committed  to  a  state  jail.*"^ 

§  345.  The  Marshal's  Neglect  and  Fees. — If  the  marshal  or  his 
deputies  neglect  or  violate  their  duty,  or  disobey  the  order  of  the 
court,  they  may  be  attached  as  for  a  contempt.® 


»Rev.  Stat  789,  790;  vide  Wortman 
V.  Ck>nyiigham,  1  Pet  C.  C.  R.  241 ;  Rog- 
ers V.  The  Marshal,  68  U.  S.  (1  Wallace), 
645. 

«  Conk.  Treat  2d  edit  118, 124;  Reso. 
Sept  23,  1789;  Reso.  March  8,  1791; 
Reso.  March  3,  1821;  Rev.  Stat  §§  5537, 
5539. 

^  These  provisions,  by  which  all  pris- 
oners of  the  United  States  are  trans- 
ferred to  the  state  sheriff  of  the  county, 
have  saVed  the  expense  of  providing 


jails  of  the  United  States;  but  it  may 
well  be  questioned  whether  the  incon- 
veniences, risks,  and  actual  evils  of 
thus  placing  the  execution  of  the  U. 
S.  laws,  and  the  protection  of  the  rights 
of  citizens  of  otlier  states,  under  the 
control  of  state  officers,  do  not  more 
than  counterbalance  the  expense.  Ran- 
dolph V.  Donaldson,  13  U.  S.  (9  Cranch), 
76. 

»  The  U.  S.  «.  The  Lawrence,  7  N.  Y. 
Leg.  Obs.  174. 
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The  marshal  may  also,  by  order  of  the  court,  compel  the  payment 
of  his  fees,  by  summary  process  of  attachment  against  the  party  lia- 
ble to  pay  them.*^ 

»  Caldwell  v,  Jackson,  11  U.  S.  (7  Cranoh),  276;  Anonymooa,  2  Gall.  101. 
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CHAPTER  XIX. 

Thb  Practicb  op  the  Ambrican  Admiralty  Courts,  histori- 
cally CONSIDERED. 

§  346.  Admiralty  Practice  Simplified. — It  has  been  remarked, 
that  the  grant  of  the  jurisdiction  in  all  admiralty  and  maritime  cases 
was  made  total,  because  these  cases  are  in  some  sort  international, 
and  at  least  are  of  such  character  as  to  render  it  eminently  proper 
that  they  should  be  subject  to  the  legislation  and  control  of  the 
general  government,  instead  of  being  subject  to  the  fluctuating  and 
various  regulations  of  the  state  governments,  which  fi*om  the  neces- 
3ity  of  the  case,  could  have  no  common  arbiter,  and  could  not  fail 
to  be  found  disagreeing  from,  or  conflicting  with,  that  great  system 
of  maritime  law  which  the  interests  of  commerce  require  to  be  main- 
tained in  its  unity  and  integrity.  For  an  analogous  reason,  the  ad- 
miralty courts  of  the  United  States  could  not  fail  to  be  more  useful 
and  more  acceptable  to  the  people,  as  their  practice  should  be  sim- 
plified and  made  the  same  in  every  part  of  the  United  States.^ 

§  347.  It  does  not  Conform  to  State  Practice. — The  practice  in 
the  courts  of  the  United  States,  sitting  as  courts  of  common  law, 
was  made  to  conform  to  that  of  the  Supreme  Courts  of  the  respec- 
tive states.  As  all  the  states  had  courts  of  common  law,  to  which 
the  citizen  usually  resorted,  and  with  whose  mode  of  proceeding  he 
was  acquainted,  it  was  not  desirable  that  the  general  government 
should,  in  that  matter,  introduce  an  inconvenient  novelty,  or  estab- 
lish a  uniformity  of  pi*actice  which  could  hardly  fail  to  be  burden- 
some. On  the  other  hand,  the  admiralty  and  maritime  jurisdiction 
was,  by  the  constitution,  entirely  transferred  from  the  states  to  the 
general  government,  and  made  a  purely  fedei-al  jurisdiction,  of  lim- 
ited extent  and  peculiar  character,  and  it  was  equally  desirable  that 
it  should  be  uniform  throughout  the  states,  as  well  as  conformable 

1  Betta'  Prac.  art.  xiv. 

(199) 
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to  the  course  of  proceedings  in  the  admiralty  courts  o{  other  nations, 
and  of  the  separate  states  before  the  adoption  of  the  constitution. 

§  348.  The  Judiciary  and  Process  Acts.  The  act  to  establish 
the  judicial  system  of  the  United  States  was  passed  on  the  24th  of 
September,  1789,  and  five  days  thereafter,  on  the  29th  of  theksame 
month,  was  passed  the  "  Act  to  regulate  the  processes  in  the  courts 
of  the  United  States."  This  act  adopted,  as  the  practice  of  the 
courts  of  the  United  States,  in  the  respective  states,  in  suits  at  com- 
mon law,  the  practice  of  the  Supreme  Courts  of  the  states,  and  pro- 
vided also  that  "  The  forms  and  modes  of  proceedings  in  causes  of 
equity  and  of  admiralty  and  maritime  jurisdiction,  shall  be  accord- 
ing  to  the  course  of  the  civil  law,^^  This  act  was,  by  its  own  provision, 
to  continue  in  force  until  the  end  of  the  next  session  of  Congress, 
and  no  longer.^  It  was  continued  May  26, 1790,  and  Feb.  18, 1791 ; 
and  repealed,  and  its  place  supplied  May  8, 1792.^  Its  necessary 
effect  was,  however,  to  start  the  courts  on  that  system  of  practice, 
and  really  to  impose  upon  them,  in  admiralty  and  maritime  cases, 
the  civil  law  practice,  as  that  under  which  they  must  continue  to 
administer  justice,  even  after  the  expiration  of  that  act,  until  fur- 
ther provision  should  be  affirmatively  made. 

§  349.  Act  of  1792.  This  adoption,  however,  of  the  course  of 
the  civil  law,  without  modification  or  exception,  could  not  fail  to  be 
somewhat  embarrassing,  by  keeping  the  courts  fettered  by  many 
rules  and  proceedings,  which  in  the  admiralty  and  maritime  courts 
of  other  countries,  to  which  ours  were  to  be  assimilated,  had,  long 
before,  been  directly  abrogated  or  allowed  by  tacit  neglect  to  give 
place  to  simpler  and  less  technical  proceedings;  and  might,  in  a 
measure,  defeat  the  very  unity  and  uniformity  which  it  was  intend- 
ed to  establish.  Accordingly,  in  1792,  Congress  passed  the  act 
"  For  regulating  processes  in  the  courts  of  the  United  States,"  which 
provided  that  the  forms  of  writs,  executions  and  other  process,  ex- 
cept their  style,  and  the  forms  and  modes  of  proceedings  in  suits  of 
admiralty  and  maritime  jurisdiction,  should  be  according  to  the  prin- 
ciples^ rules  and  usages  which  belong  to  courts  of  admiralty^  as  contra- 
distinguished from  counts  of  common  law.    Subject,  however,  to  such 


2  1  Stat,  at  Large,  p.  93;  The  St.  Law- 
rence, 1  Black,  528;  Manro  r.  Almeida, 
23  U.  S.   ( 10  Wheat.)  473;  vide  The 


American  Ins.  Co.  v,  Johnson,  Blatchf. 
&  H.  10. 
8  1  Stat,  at  Large,  93,  123,  191, 275. 
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alterations  and  additions  as  the  said  courts  should  in  their  discre- 
tion deem  expedient,  or  to  such  regulations  as  the  Supreme  Court 
o£  the  United  States  should  think  proper,  from  time  to  time,  by  rule 
to  prescribe  to  any  circuit  or  distiict  court  concerning  the  same.* 
[This  act  is  now  §  913  of  the  Revised  Statutes,  et  9eqJ\ 

§  350.  Its  Effect  on  the  Practice.— Under  that  act  of  1792,  the 
practice  of  the  courts  in  admimlty  and  maritime  cases  maintained 
its  chai-acteristic  i-esemblance  to  the  principles,  rules  and  usages  of 
coilrts  of  admiralty.  The  courts,  however,  in  the  different  districts, 
have  differed  from  each  other  in  many  of  the  less  important  details, 
quite  as  much  as  the  whole  have  differed  from  the  admiralty  courts 
of  other  countries,  while  in  all  can  be  traced  the  evidence  of  their 
common  descent  from  the  practice  of  the  civil  law.* 

§  351.  The  Practice  under  the  Civil  Law. — The  primitive  Roman 
lawsuit  had  few  details  and  little  machinery.  The  plaintiff  him- 
self, without  writ,  seized  his  adversary  by  the  neck,  and  took  him 
by  force  before  the  Praetor.  The  plaintiff  told  his  grievance,  the 
defendant  his  defence  ;  proof  was  taken  if  necessary ;  the  cause  was 
decided  without  delay ;  and  if  the  demand  was  not  paid,  the  defend- 
ant was  confined  as  a  criminal,  or  payment  was  enforced  by  a  forci- 
ble sale  of  his  property.  Necessity  and  convenience  transferred  the 
power  to  arrest  from  the  party  himself  to  officers  of  justice  appointed 
for  the  purpose.  The  order  of  the  judge  then  became  necessary, 
-which  soon  ripened  into  a  process  or  citation.  The  judge  required 
a  written  statement  of  the  plaintiff's  case,  which  soon  became  the 
libel.  Security  to  appear  and  to  pay  the  debt,  or  bail,  took  the  place 
of  forcible  detention ;  and  a  written  statement  of  the  defence  was 
demanded  instead  of  a  verbal  one.  Delays  ensued, — ingenuity,  and 
wisdom,  and  eloquence  were  put  in  requisition, — and  from  thence 
sprung  the  legal  profession  ;  and  from  their  acuteness  and  habits  of 
analysis,  grew  inevitably  and  insensibly  a  complicated  and  technical 
system  of  proceedings,  which  had  come  to  the  greatest  perfection  of 
strictness  in  the  time  of  the  empire.  Many  of  the  details  of  that 
practice  are  now  unknown ;  and  although  Brown  asks  with  empha- 


*  Dunlap  Prac.  72,  79;  Grayson  «. 
Virginia,  3  U.  S.  (3  Dal.)  320;  Manro  v. 
Almeida,  23  U.  S.  (10  Wheat.) 473;  The 
Process  Act  of  1792,  §  2;  The  St.  Law- 


rence, 66  U.  S.  (1  Black.)  528. 

6TheU.  S.  r.  The  Little  Charles,  1 
Brock.  880;  Jennings  v.  Carson,  8  U.  S. 
(4  Cranch),  2. 
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sis, — "  How  can  the  practice  of  the  Admiralty  Court  be  intelligible 
without  knowing  the  practice  of  the  civil  law  ?  "  and  Lord  Hardwicke 
says, — "  The  Court  of  Admiralty  always  proceeds  according  to  the 
rules  of  the  civil  law,"  this  is  true  only  in  a  very  general  seuse.^ 

§  352.  The  Admiralty  Practice  differs.— The  coui-se  of  a  law- 
suit in  ancient  Rome,  so  fiir  as  it  can  be  now  ascertained,  and  even 
as  it  exists  at  this  time  in  the  countries  subject  to  the  civil  law  after 
many  centuries  of  modifications  and  meliorations,  is  only  of  the 
same  type  with  a  suit  in  admiralty,  as  conducted  in  modern  days. 
And  the  study  of  that  wonderfully  refined  and  artificial  mode  of 
proceeding,  in  all  its  details  of  subdivision  and  systematic  distribu- 
tion of  subjects,  cannot  fail  to  have  a  salutary  effect  upon  the  mind 
of  the  student,  in  furnishing  him  a  careful  analysis  and  classification 
of  all  the  elements  of  a  complete  system  of  remedies  through  the 
medium  of  courts  of  justice,  and  could  not  be  without  its  advantage 
in  showing  him  the  origin  of  many  actual  rules  of  practice  in  courts 
of  admiralty.  Still  the  deviation  from  that  original  type  is  so  wide, 
and  so  great  a  proportion  of  the  details  have  been  wisely  allowed  to 
fall  into  disuse,  that  no  attempt  will  be  made  to  furnish  even  a  sy- 
nopsis of  the  Roman  practice,  nor  to  elucidate,  much  less  to  cover  up 
or  encumber  that  which  is  in  its  nature,  simple,  intelligible  and  nat- 
ural, by  the  obsolete  learning  and  multifarious  technicalities  of  earlier 
periods  or  other  countries.  The  attempt  will  be  only,  in  as  simple 
and  intelligible  a  manner  as  practicable,  to  give  the  actual  practice 
of  the  courts  of  the  United  States  in  admiralty  and  maritime  causes, 
and  this  without  collecting  the  local  rules  of  the  various  courts  in 
which  diversity  exists,  which  would  only  tend  to  keep  up  a  divei-sity, 
that  in  time  might  lead  to  the  establishment  of  sevei-al  systems  of 
admiralty  practice,  instead  of  that  uniformity  which  should  be  es- 
tablished in  all  the  courts  of  admiralty  and  maritime  jurisdiction.^ 

§  353.  Act  of  1842. — The  actual  admiralty  practice  of  modern 
times,  is  in  truth,  so  natural  and  simple,  that  it  is  not  easy  to  see 
why  any  divei"sity  should  exist  in  the  established  practice.  The  de- 
viations from  a  universal  and  uniform  system  of  proceedings  which 


•Dunlap  Prac.  73,  75;  2  Brown  Civ. 
&  Ad.  Law,  507;  Sir  Henry  Blount's 
Case,  1  Atk.  295;  Lane  v*  Townsend, 


Ware  298,  299:  The  American  Ins.  Co. 
V.  Johnson,  Blatchf.  &  H.  17. 

'Dunlap  Prac.  79;  The  Mary  Jane, 
Blatchf.  &  H.  391. 
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may  be  necessary  in  particular  cases,  may  well  enough  be  left  to  the 
discretion  of  the  court,  to  be  exercised  as  the  circumstances  of  the 
case  may  demand,  without,  in  any  manner,  a£fecting  the  general 
rule.  Congress  seems  to  have  felt  the  importance  of  this  uniform- 
ity,  and,  with  a  view  moi-e  fully  to  secure  it,  to  have  passed  the  act 
of  August  23, 1842.  Section  six  has  been  embodied  in  §  917  of  the 
Revised  Statutes  which  reads  as  follows.® 

§  354.  *'  Sec.  917.  The  Supreme  Court  shall  have  power  to  pre- 
scribe, in  any  manner  not  inconsistent  with  any  law  of  the  United 
States,  the  forms  of  writs  and  other  process,  the  modes  of  framing 
and  filing  proceedings  and  pleadings,  of  taking  and  obtaining  evi- 
dence, of  obtaining  discovery,  of  proceeding  to  obtain  relief,  of  draw- 
ing up,  entering  and  enrolling  decrees,  and  of  proceeding  before 
trustees  appointed  by  the  court,  and  generally  to  regulate  the  whole 
practice  to  be  used  in  suits  in  equity  or  admiralty  by  the  Circuit  and 
District  Courts." 

The  powers  of  the  court  seem  to  be  confined  by  the  act,  strictly 
to  regulating  the  conduct  of  a  suit. 

§355.  [Omitted.] 

§  356.  Admiralty  Boles  of  the  Supreme  Court— Under  that  act 
of  1842,  the  Supreme  Couit,  in  1844,  adopted  "  Rules  of  Practice 
of  the  Courts  of  the  United  States,  in  causes  of  Admiralty  and  Mari- 
time Jurisdiction,  on  the  Instance  side  of  the  Court, — in  pursuance 
of  the  act  of  23d  August,  1842,  chap.  188."  These  rules,  although 
in  many  respects  imperfect  as  a  system  of  practice,  lay  down  and 
establish  the  leading  and  characteristic  outlines  of  the  admimlty 
practice,  leaving  the  District  and  Circuit  Courts  to  regulate  the 
practice  of  those  courts,  respectively,  in  such  manner  as  they  shall 
deem  most  expedient  for  the  due  administration  of  justice  in  suits 
in  admii-alty,  in  all  cases  not  provided  for  by  the  rules  adopted  by 
the  Supreme  Court.^  These  rules,  also,  presuppose  a  knowledge 
of  the  general  course  of  admiralty  practice,  and  of  many  of  its  de- 
tails, as  it  has  come  to  us  from  the  civil  law  courts  on  the  continent, 
modified  in  England  by  the  practice  of  the  ecclesiastical  courts  and 
the  Court  of  Chancery,  and  to  those  who  are  already  familiar  with 
the  course  of  admiralty  proceedings,  these  rules  are  the  clear  and 

*  5  Stat  at  Large,  61S.  i  serted  at  length  in  the  Appendix.    Kev. 

*  Ad.  Rale  46.    These  rules  are  in- 1  Stat  §  918. 
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easily  understood  introduction  of  a  most  salutary  reform  in  the  ad- 
miralty practice, — abolishing  and  rendering  unnecessary  many  of 
the  cumbrous  and  useless  forms  and  proceedings  which,  in  earlier 
periods,  perhaps,  were  not  without  practical  benefit. 

§  357.  The  Same. — The  publication  of  these  rules  seemed  to  the 
author  to  furnish  an  occasion  for  a  simple  commentary  upon  them, 
embracing  a  straightforward  account  of  the  proceedings  in  admiralty 
buits,  in  which  so  much  of  the  universal  law  and  traditionary  prac- 
tice of  the  courts  should  be  united  with  the  rules  of  the  Supreme 
Court  and  methodically  ari'aiiged,  as  should  be  necessary  to  furnish 
a  useful  book  of  instruction  for  learners,  and  a  convenient  manual 
for  the  more  experienced  pmctitioner,  and,  at  the  same  time,  tend 
to  make  the  practice  uniform  throughout  the  United  States. 

It  will  be  .seen  that  they  apply  equally  to  all  the  courts  of  the 
United  States,  as  well  the  Supreme  and  the  Circuit  Courts  as  the 
District  Courts,  in  admiralty  and  maritime  cases.  Many  matters  of 
minor  detail  have  been  left  to  be  prescribed  by  the  courts  themselves, 
by  their  own  rules,  and  many  othfers  to  be  disposed  of  its  they  arise, 
according  to  the  discretion  of  the  presiding  judge.  In  those  matters 
of  minor  detail,  instead  of  stating  the  pmctice  of  several  districts, 
that  of  the  Southern  District  of  New  York  is  alone  given.^^ 

^^  The  Rales  of  the  District  Court  for  I  inserted  at  length  in  the  Appendix,— 
the  several  Districts  of  New  York,  are  I  vide  Index. 
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CHAPTER  XX. 

The  General  Character  and  Course  op  Admiralty 
Proceedings. 

§  358.  Equity  and  Justice  are  the  Foundation.— The  Admiralty 

Court,  as  before  stated,  is  bound  to  determine  the  cases  submitted 
to  its  cognizance,  upon  equitable  principles,  and  according  to  the 
rules  of  natural  justice.  This  principle  of  the  maritime  law  pervades 
also  the  whole  practice  of  the  admiralty  in  the  United  States.  The 
grand  object  of  doing  justice  between  the  parties  is  superior  to  tech- 
nical rules  and  forms,  and  whei*e  the  stricter  practice  of  the  English 
common  law,  or  the  civil  law,  would  turn  a  party  out  of  court,  or 
defeat  or  pervert  justice,  by  considering  an  arbitrary  rule  of  proceed- 
ing as  paramount  to  all  other  considerations,  the  American  Admi- 
ralty finds,  in  the  educated  reason  and  cultivated  discretion  of  the 
court,  the  means  of  defeating  chicanery,  rectifying  mistakes,  supply- 
ing deficiencies,  and  suggesting  to  the  party  the  means  of  recon- 
structing his  case,  if  necessary,  without  the  loss  of  such  real  progress 
as  he  may  have  already  made.^ 

§  359.  Suits  in  Bern  and  in  Personam. — Suits  and  proceedings 
in  admiralty  are  divided  into  two  great  classes, — ^suits  and  proceed- 
ings in  rem^  and  suits  and  proceedings  in  personam. 

Suits  in  rem  are  against  a  thing  itself,  and  the  relief  sought  is  con- 
fined to  the  thing  itself,  and  does  not  extend  to  any  pei-son.  Suits 
in  personam^  on  the  other  hand,  are  against  a  person,  and  the  relief 
is  sought  against  him,  without  reference  to  any  specific  property  or 
thing.  In  a  suit  in  rem^  unless  some  one  intervenes  and  assumes 
the  responsibilities  of  the  controversy,  the  power  and  process  of  the 


1  Ante,  §§  41,  321;  The  Virgin,  33  U. 
8.  (8Pet)53S;  The  Minerva,  1  Hag.  Ad. 
R.  357;  The  Packet,  3  Mason,  334;  The 
Zephyr,  id.  343;  Sheppard  v,  Taylor,  30 
U.  S.  (5  Pet)  709;  Oliver  c.  Alexander, 


31  U.  S  (6  Pet.)  145;  The  Phebe,  Ware, 
355;  The  Adeline,  13  U.  S.  (9  Cranch), 
284;  Brown  v.  Burrows,  Betts,  J.  Aug.  5, 
1837,  Coote's  Prac.  2;  post,  483. 
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court  18  confined  to  the  thing  itself,  and  does  not  reach  either  the 
person  or  the  other  property  of  its  owner.  In  a  suit  in  personam 
the  court  is  confined  to  the  rights  and  liabilities  of  the  person,  and, 
in  its  execution,  proceeds  against  his  property  generally,  without 
any  regard  to  its  relation  to  the  matter  in  controversy.^ 

§  360.  No  Criminal  Proceedings  in  Eem.— There  are  no  crimi- 
nal proceedings  in  rem.  The  only  cases  of  quasi  criminal  and  penal 
character  are  those  for  the  enforcement  of  the  penalties  and  for- 
feitures which  are  imposed  by  law  upon  property  afloat,  under  the 
navigation  and  revenue  laws.  They  are,  like  other  cases  in  rem^ 
classed  with  civil  causes,  and  are  tried  without  the  intervention  of 
a  jury .8 

§  361.  Joining  Proceedings  in  Bern  and  in  Personam. — In  cer- 
tain cases  the  proceedings  in  rem  and  the  proceedings  in  personam^ 
may  be  united  in  the  same  suit,  for  the  purpose  of  more  complete 
justice,* 

[The  Rules  of  the  Supreme  Court  No.  12  to  19,  specify  certain 
cases  in  which  the  suit  is  to  be  brought  in  rem  or  in  personam^  or 
both.  And  in  cases  not  specified  in  those  rules,  generally  the  pro- 
ceeding in  rem  may  be  joined  with  a  suit  in  personam. 

Thus  in  actions  on  charter-parties  or  bills  of  lading  suit  may  be 
brought  against  the  vessel  in  rem  and  against  the  master  or  owner 
in  personam.  But  the  joinder  of  the  owner  and  the  vessel  in  a  suit 
for  collision  is  forbidden  by  the  15th  Admiralty  Rule,  which  how- 
ever does  not  forbid  the  joining  in  a  collision  suit  of  a  vessel  and 
the  owner  of  another  vessel  under  the  59th  Rule.]  ^ 

§  362.  Suits  in  Personam. — One  of  the  attempts  to  limit  the  ju- 
risdiction of  the  admiralty  consisted  of  a  denial  of  its  power  to 
entertain  a  suit  in  personam.  In  England,  and  in  this  country  on 
English  authority,  it  was  said,  that  since  the  venue  has  become  im- 


«  Dunlap  Prac.  80;  The  Merchant,  Ab. 
Ad.  4;  BeaDe  v.  The  Mayurka,  2  Curt, 
C.  C.  72;  Marshal  c.  Bazin,  7  N.  Y.  Leg. 
Ob8.  342. 

«The  U.  S.  u.  The  Eliza,  11  U.  S.  (7 
Cranch),  112;  The  Commerce,  66  U.  S. 
(1  Black.)  574;  The  Slavers,  69  U.  S.  (2 
Wall.)  883. 


*Manro  v.  Almeida,  23  U.  S.  (10 
Wheat.)  473;  The  Zenobia,  Abb.  Ad.  52; 
Ad.  Rules,  13,  14,  15. 

*  The  Shand,  10  Ben.  294;  The  Monte 
A.,  12  F.  R.  331;  The  Sinclair,  26  id. 
708;  Joice  v.  Canal-boate,  32  id.  553; 
The  Clatsop  Chief,  8  id.  163;  but  see 
The  Alida,  12  id.  348. 
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tnaterial,  the  courts  of  common  law  are  competent  to  give  relief  in 
rU  personal  actions*;  and  that  when  the  common  law  can  give  re- 
lief, the  admiralty  has  no  jurisdiction ;  and  that  the  admiralty  has 
jurisdiction  in  rem  only  because  the  common  law  has  no  power  to 
pi-oceed  in  rem.  This  point  was  urged  with  some  emphasis,  although 
almost  all  the  earliest  English  cases,  and  many  of  the  latest,  are  cases 
in  personam.  Gierke,  in  his  Piactice,  devotes  the  first  and  largest 
portion  of  the  work  to  proceedings  in  personam.  The  same  is  true 
of  Boyd,  in  his  Proceedings  of  the  Scotch  Admiralty.  Suits  in  per- 
sonam have  ahvaj'^s  been  of  constant  occurrence  in  the  continental 
courts  of  admiralty,  and  it  is  the  usual  mode  of  proceeding  there  ; 
and  they  constituted,  in  all  periods,  a  large  portion  of  the  business 
of  the  British  Colonial  Courts  of  Vice-Admii-alty,  before  the  Amer- 
ican Revolution  ;  and  since  that  period,  in  the  English  Admiralty, 
at  home,  and  in  our  own  courts,  suits  in  personam  have  been  of  fre- 
quent occuiTence.  It  is  only  remarkable  that  judges,  of  distinguish- 
ed learning  and  acuteness,  should  ever  have  been  mystified  on  the 
subject. 

Wherever  there  is  personal  liability  in  a  maritime  cause  of  action, 
"  personal  contracts  and  injuries  which  concern  navigation,"  the 
right  may  be  enforced  by  a  suit  in  personam^  in  the  admiralty. 

Wherever  there  is  a  maritime  lien  on  a  thing,  the  lien  may  be  en- 
forced by  a  suit  in  rem^  in  the  admiralty.^ 

§  363.  The  Parties. — The  pai-ty  complaining  is  called  the  libel- 
lant, — the  party  resisting  is  called  the  claimant,  in  a  suit  in  rem^  be- 
cause his  right  to  appear  or  intervene  depends  upon  his  claiming 
the  property  or  some  interest  in  it.  In  some  cases,  a  party  is  brought 
in,  against  whom  no  substantial  relief  is  sought,  but  who,  from  his 
position  or  relation  to  the  controveray,  is  bound  to  answer  the  libel ; 
in  that  case,  he  is  more  properly  called  the  respondent.  In  suite 
in  personam^  the  party  who  defends  is  usually  called  the  defendant. 
Both  parties  are  actors.  The  libellant  is  also  sometimes  called  pro- 
movent,  —  actor,  —  plaintiff.  The  defendant  is  sometimes  called 
reus, — impugnant, — intervenant, — ^intervenor.^ 

[But  the  term  respondent  is  often  used  as  meaning  the  defendant 


«2  Brown  Civil  Law- Appendix;  Da- 
vi«  V,  Child,  3  N.  Y.  Leg.  Obs.  147;  ante, 
§§48,  55-69,  93-96,  104-107,115,  116, 
126,  151,  203,  270,  271. 


'Dunlap  Prac.  84;  The  XT.  S.  v.  Kid, 
8  U.S.  (4  Cranch),  2;  2  Brow.  Civ.  Law, 
428,  432;  Wood,  Civ.  339;  id.  375. 
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in  a  suit  in  personam^  or  the  claimant  in  a  suit  in  rem;  and  not  un- 
naturally, for  any  one  who  answers  or  responds  may  properly  be 
called  a  respondent.] 

§  364.  All  Parties  Bound  by  the  Decree.— The  familiar  princi- 
ple, that  all  the  parties  to  a  suit  are  bound  by  the  decree,  has  its 
widest  application  in  cases  of  admiralty  suits  and  proceedings  in  rem. 
The  decree,  as  has  been  remarked,  can  only  dispose  of  the  thing, 
but  so  far  as  the  thing  is  concerned,  all  the  world  are  bound  by  the 
decree  ;  that  is  to  say,  a  decree  as  to  the  title,  or  possession,  or  sale, 
or  forfeiture  of  the  thing,  binds  all  the  world.  No  man  is  allowed 
to  come  in  and  say  that  the  decree  does  not  bind  him,  and  that  he 
will  have  the  matter  retried  ;  and  this  is  because  all  the  world  are 
parties  to  the  suit.  By  the  regular  process  of  the  court,  all  parties 
who  have  any  interest  in  the  thing  are  warned  to  come  in  and  de* 
fend  it;  and  it  is  therefore  said  that  the  whole  world  are  parties  in 
an  admiralty  cause,  and  therefore,  the  whole  world  is  bound  by  the 
decision.^ 


§  365.  The  Same. — The  reason  on  which  this  dictum  stands  will 
determine  its  extent.  Every  person  may  make  himself  a  party,  and 
appeal  from  the  sentence.  But  notice  of  the  controversy  is  neces- 
sary in  order  to  become  a  party ;  and  it  is  a  principle  of  natural 
justice,  of  univei-sal  obligation,  that  before  the  rights  of  an  individ- 
ual be  bound  by  a  judicial  sentence,  he  shall  have  notice,  either 
actual  or  implied,  of  the  proceeding  against  him.  Where  these  pro- 
ceedings are  against  the  person,  notice  is  served  personally  or  by 
publication.  Where  they  are  in  rem^  notice  is  served  upon  the  thing 
itself.  This  is,  necessarily,  notice  to  all  those  who  have  any  inter- 
est in  the  thing ;  and  it  is  reasonable,  because  it  is  necessary,  and 
because  it  is  the  part  of  common  prudence  for  all  those  who  have 
any  interest  in  property  to  guard  that  interest  by  persons  who  are 
in  a  situation  to  protect  it.  Every  person,  therefore,  who  can  assert 
any  title  to  a  vessel,  has  constructive  notice  of  her  seizure,  and  may 
fairly  be  considered  as  a  party  to  the  libel;  but  those  who  have  no 
interest  in  the  vessel  which  could  .be  asserted  in  a  Court  of  Admi- 
ralty have  no  notice  of  the  seizure,  and  can,  on  no  principle  of  jus- 

8  The  Neptune,  3  Hag.  Ad.  R.  132;  144;  Croudson  v,  Leonard,  8  U.  S.  (4 
The  Attorney  Gen.  ©.  Noratedt,  3  Price,  Cranch),  436.  But  see  Gushing  v, 
109;  The  Mary,   13  U.   S.   (9  Cranch),   Laird,  102  U.  S.  69. 
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tice,  be  considered  as  parties  in  the  cause,  so  far  as  respects  the 
vessel.® 

§  366.  The  LibeL — He  that  has  a  maritime  suit  to  prosecute,  sets 
foith,  in  writing,  addressed  to  the  judge  of  the  court,  his  claim,  cir- 
cumstantially and  intelligibly,  with  the  greatest  simplicity  and  con- 
ciseness, and  closes  with  a  prayer  for  the  relief  which  he  desires. 
This  is  called  a  libel,  from  the  Latin  libelltts^  a  little  book.  It  is 
signed  by  the  party,  and  verified  by  his  oath,  and  presented  to  the 
clerk  of  the  court,  with  security  when  necessary.  The  clerk  files  it 
and  issues  the  proper  process  to  the  marshal  of  the  district,  who 
executes  it  according  to  its  direction,  and  takes  the  security  required 
by  law,^*^  [or  holds  the  property  till  it  is  otherwise  discharged.] 

§  367.  The  Answer. — The  defendant  appears,  and  in  the  same 
circumstantial,  simple,  and  concise  manner,  sets  foith,  in  writing, 
what  he  has  to  say  in  answer  and  defence  to  the  suit.  This  is  called 
an  answer,  which  being  signed  and  sworn  to,  is  also  filed  with  the 
clerk.  The  libellant,  then,  if  he  desires  to  dispute  the  answer,  files 
a  general  denial.  This  is  called  a  replication,  and  the  cause  is  at 
issue.  This  was  the  strict  admiralty  pi-actice  in  the  Southern  Dis- 
trict of  New  York  till  1854,  when  it  was  abolished  by  the  fifty-fii*st 
Admiralty  Rule.  That  rule  provides  that  when  the  defendant,  in 
his  answer,  alleges  new  facts,  these  shall  be  considered  as  denied  by 
the  libellant,  and  no  replication,  general  or  special,  shall  be  allowed. 
"  But  within  such  time  after  the  answer  is  filed  as  shall  be  fixed  by 
the  District  Court,  either  by  general  rule  or  by  special  order,  the 
libellant  may  amend  his  libel,  so  as  to  confess  and  avoid,  or  explain, 
or  add  to  the  new  matters  set  forth  in  the  answer ;  and  within  such 
time  as  may  be  fixed,  in  like  manner,  the  defendant  shall  answer  such 
amendments."  ^ 

§  368.  Excepting  to  the  Libel. — If,  however,  the  defendant  finds 
that,  on  the  libel  itself,  the  libellant  ought  not  to  have  the  relief  for 
which  he  pmys,  or  that  the  court  have  not  jurisdiction,  instead  of 
answering  the  facts  alleged  in  the  libel,  he  may  except  to  tlie  libel, 


«The  Mary,  13  U.  S.  (9  Cranch),  144; 
Oelston  V.  Hoyt,  16  U.  S.  (3  Wheat)  246; 
The  Commander  in  Chief,  6S  U.  S.  (1 
Wall.)  62. 
14 


lOBetts'  Prac.  16;  Hutson  t?.  Jordan, 
Ware,  385. 

"  Mary  Jane,  Blatchf.  &  H.  3H  400, 
note.    Bailey  v.  Sundberg,  44  F.  R.  807. 
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stating,  in  written  exceptions,  the  points  in  which  he  considei^s  the 
libellant's  case  defective.  Or,  if  he  have  any  single  fact  which 
should  constitute  a  complete  bar  to  the  action,  he  may  set  that  up 
alone,  in  an  exceptive  allegation,  and  rely  upon  it  as  a  bar,  or  he 
may  unite  the  whole  in  an  answer, — answering  as  to  all  the  facts  in 
the  libel,  and  setting  up  others  in  avoidance  or  in  bar,  and  stating 
his  exceptions  to  the  libel, — and  derive  the  same  advantage  from 
them  as  if  he  had  set  them  up  in  separate  pleadings.  It  was  for- 
merly held,  that  objections  to  the  jurisdiction  should  be  set  up  at 
the  commencement  of  the  proceedings,  but  it  is  now  well  settled, 
that  objection  to  the  jurisdiction  may  be  taken  at  any  stage  of  the 
proceedings.^ 

This  is  true,  however,  in  its  full  extent  only,  where  the  want  of 
jurisdiction  springs  from  the  subject-matter  of  the  action.  Where 
it  is  merely  a  matter  of  personal  exemption  or  privilege,  the  court 
will,  if  practicable,  hold  that  the  appearance  and  answer  of  the  de- 
fendant is  a  waiver  of  the  exemption  or  privilege.^*  In  like  man- 
ner, the  libellant  may  except  to  the  answer  forscandal,  impertinence, 
or  insuflBciency,  and  submit  its  form  or  its  substance  to  the  decision 
of  the  court,  before  incurring  the  expense  of  a  trial.^* 

§  369.  Petitions  and  Motions. — Whenever  a  party  desires  the 
order  of  the  court,  regulating,  correcting,  modifying,  or  arresting 
the  proceedings  in  a  cause,  or  where  any  one  desires  to  institute  pro- 
ceedings of  an  independent  or  summary  character,  without  any  form- 
al suit  or  process, — of  which  the  exercise  of  admiralty  powers  furnish 
many  instances, — a  petition  or  motion  is  the  usual  mode  of  bringing 
the  matter  originally  before  the  court,  and  the  matter  is  carried  to 
its  final  result,  without  the  introduction  of  witnesses  or  the  usual 
forms  of  a  trial. 

If,  during  any  stages  of  the  cause,  security  be  required,  it  is  usually 
given  by  stipulation,  not  under  seal,  instead  of  by  bond  or  recogni- 
zance under  seal. 

§  370.  Bales  of  Pleading. — The  rules  of  pleading  in  admiralty 


12  Ward  t.  Thompson,  Newb.  95. 

»8  Betts'  Piac.  52;  Pi-ankard  t.  Deacle, 
1  Hag.  Ecc.  186;  The  Glrolamo,  8  Hag. 
Ad.  R.  173;  The  Gladiator,  id.  340;  The 
Eliza  Jane,  id.  337;  The  Protector,  1 W. 
Rob.  62;  The  Alexander,  id.  293;  The 


Sarah  Jane,  7  Jur.  659;  Taylor  v.  Mor- 
ley,  1  Curteis,  481;  The  Bee,  Ware,  332; 
Atkins  V.  Fibre  Dis.  Co.,  85  U.  S.  (18 
Wall.)  272. 

"  Dist.  Rule,  42. 
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do  not  require  all  the  technical  precision  and  accuracy  which  is  nec- 
essary in  the  practice  of  the  courts  of  common  law,  but  they  require 
that  the  cause  of  action  should  be  plainly  and  explicitly  set  forth, 
in  clear  and  intelligible  language,  so  that  the  adverse  party  may  un- 
derstand what  is  the  precise  charge  which  he  is  required  to  answer, 
and  make  up  an  issue  directly  upon  the  charge.  Since  the  evidence 
must  be  confined  to  the  matters  put  in  issue  by  the  pleadings,  and 
the  decree  must  follow  the  allegations  and  proofs,  the  pleadings  can- 
not fail  to  be  of  great  importance,  and  good  pleading  is  nowhere 
more  important,  or  more  characteristic  of  the  best  professional  abil- 
ity, than  in  admiralty  causes.^ 

§  371.  Forms. — There  are  no  established  or  necessary  forms,  to 
which  the  pleadings  or  other  proceedings  or  entries  must  conform, — 
a  party  is  at  liberty  to  adopt  such  form  and  such  phi-aseology  as  may 
best  suit  his  taste,  taking  care  that,  in  appropriate  language,  he  bring 
his  matter  fully  and  intelligibly  before  the  court.  It  is,  nevertheless, 
shown  by  universal  experience,  that  well  framed  and  appropriate  forms 
for  the  various  steps  of  judicial  proceedings,  greatly  contribute  to  the 
convenience  of  suitors  and  proctors,  and  promote  that  certainty,  reg- 
ularity, and  intelligibility,  which  constitute  the  perfection  of  such 
proceedings,  and  that  uniformity  which  is  so  desirable.^* 

There  are  inserted  in  the  text,  only  such  characteristic  forms  as 
may  be  necessary  for  the  purpose  of  illustration  and  direction,  and 
there  is  added,  at  the  end  of  this  volume,  a  more  complete  collec- 
tion of  forms,  adapted  to  American  Admiralty  pi-actice,  than  has 
been  before  brought  together. 


"El well  V.  Martin,  Ware,  68;  The 
WiUiam  Harris,  id.  367;  McKinlay  v, 
Morrish,  62  U.  S.  (21  How.)  847;  Du- 
pont  V.  Vance,  60  U.  S.  (19  How.  162; 


The  Transport  and  The  W.  E.  Cheney, 
1  Benedict,  86;    The  Havre  and  The 
ScoUand,  id.  205. 
wBetts'Prac.  17,  18. 
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CHAPTER  XXI. 

Practice  of  the  District  Court. — The  Libel. 

§  872.  The  LibeL — No  process  can  issue  from  the  District  Court 
till  the  libel  is  filed  in  the  clerk's  office,  from  which  the  process  is  to 
issue, — the  principles  of  the  practice  in  this  respect  being,  that  no 
process  should  issue  except  as  the  act  of  the  court,  and  that  the 
court  cannot  exercise  a  proper  discretion  in  issuing  the  process,  till 
the  cause  of  action  is  pi-operly  placed  before  it,  with  a  proper  pmyer 
for  relief.  The  first  proceeding  is,  therefore,  the  libel  or  informa- 
tion. It  is  called  a  libel  in  suits  by  individuals, — an  information,  or 
libel  of  information,  in  suits  by  the  government.  Libels  on  behalf 
of  the  government  are  not  required  to  be  sworn  to.  Other  libels 
must  be  verified.^ 

§  373.  What  it  should  Contain.— The  libel  is  a  statement  of  the 
case  upon  which  the  libellant  founds  his  right  to  recover,  closing 
with  a  prayer  for  the  proper  relief.  It  should  contain, — the  address 
to  the  court,  a  statement  of  the  names  of  the  parties,'^  the  general 
nature  of  the  action^  the  facts  which  entitle  the  party  to  recover,  a 
prayer  for  the  relief  which  the  party  seeks,  and  for  the  process  by 
which  the  adverse  party  or  thing  is  to  be  brought  before  the  courts.^ 

The  following  is  the  form  of  a  libel  in  personam  : 

§  374.  A  Form  of  Libel.—"  To  the  Honorable  Samuel  R.  Betts, 
Judge  of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York : 

"  The  lil)el  of  Ebenezer  N.  Hinckley,  of  the  city  of  New  York, 
mariner,  against  David  L.  Robinson,  of  the  same  city,  merchant, 
owner  of  the  ship  Majestic,  in  a  cause  of  contract,  civil  and  mari- 
time, alleges  as  follows : 

§  375.  ''''First.  That  said  David  L.  Robinson  was,  at  the  time  in 
this  article  mentioned,  owner  of  the  ship  Majestic,  of  New  York, 


lAd.  Rule  1;  Diet  Rule  1;  Dunlap 
Prac.  Ill,  113;  Hutson  t.  Jordan,  Ware, 
385. 

(212) 


»See4F.  R.843. 

•BetU'  Prac.   18;  Hall's  Prac.   121; 
Dunlap  Prac.  112;  Ad.  Rule  23. 
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and  said  ship  was  lying  in  said  port ;  and  being  such  owner,  some- 
time in  the  month  of  December,  in  the  year  eighteen  hundred  and 
thirty-seven,  the  said  Robinson  employed  the  libellant  to  take  charge 
of  and  command  said  vessel  as  master,  for  a  voyage  from  New  York 
to  Antwerp  in  Belgium  ;  thence  to  such  other  port  or  ports  as  might 
be  deemed  expedient,  and  back  to  a  port  of  discharge  in  the  United 
States,  at  the  wages  of  sixty  dollars  per  month.  And  that  in  pur- 
suance thereof,  the  libellant  entered  on  board,  and  took  charge  of 
said  ship  as  master  thereof,  on  or  about  the  eighth  day  of  said  month 
of  December. 

§  376.  "  Second.  That  the  said  vessel  having  taken  on  board  a 
cargo,  the  libellant,  as  master,  proceeded  with  her  for  the  port  of 
Antwerp.  That,  owing  to  the  ice,  they  were  entirely  unable  to  reach 
Antwerp  at  that  time,  but  were  forced  to  put  into  Cowes,  in  Eng- 
land, where  they  remained  until  they  were  enabled,  by  the  thawing 
of  the  ice,  to  reach  Antwerp.  That  they  safely  arrived  at  Antwerp, 
and  there  discharged  the  cargo,  and  made  freight.  That  the  libel- 
lant then  proceeded,  with  said  vessel  in  ballast,  to  the  port  of  Bris- 
tol, in  England,  and  there  took  on  board  a  cargo,  and  returned  with 
said  vessel  to  the  port  of  New  York,  where  she  arrived,  and  dis- 
charged her  cargo  and  made  freight.  And,  on  the  5th  day  of  De- 
cember, 1838,  the  said  voyage,  for  which  the  libellant  had  so  engaged, 
being  duly  performed,  the  libellant  was  dischaiged  from  the  said 
sliip  by  said  Robinson. 

§  377.  "  Third,  That  during  the  whole  time  the  libellant  was  mas- 
ter of  said  ship,  he  well  and  truly  performed  his  duty  as  such  master ; 
whereby  he  was  entitled  to  receive  from  the  said  Robinson,  owner 
as  aforesaid,  the  balance  of  his  wages,  amounting  to  five  hundred 
and  ninety-eight  doUai-s  and  upwards,  over  anH  above  all  payments 
and  just  deductions ;  but  said  Robinsou  has  refused,  and  still  refuses, 
to  pay  the  same. 

§  378.  "  Fourth.  That  all  and  singular  the  premises  are  true,  and 
within  the  adniii-alty  and  maritime  jurisdiction  of  the  United  States, 
and  of  this  Honorable  Court. 

"Wherefore,  the  libellant  prays  that  process,  in  due  form  of  law, 
according  to  the  course  of  this  Honorable  Court,  in  cases  of  admi- 
mlty  and  maritime  jurisdiction,  may  issue  against  the  said  David  L. 
Robinson,  and  that  he  may  be  required  to  answer  on  oath  this  libel, 
and  the  matters  herein  contained.  And  that  this  Honorable  Court 
would  be  pleased  to  pronounce  for  the  wages  aforesaid  ;  and  to  give 
the  libellant  such  other  relief  in  the  premises  Jis  law  and  justice  may 
require.     And  also  to  condemn  the  said  David  L.  Robinson  in  costs. 

"Ebenezer  N.  Hinckley. 
"Sworn,  Jan.  10,  1838,  before  me, 

"  George  W.  Morton,  U.  S.  Commissioner." 
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§  879.  Heading  of  the  Libel. — The  address  to  the  judge  of  the 
court,  by  his  name  and  his  official  description,  with  which  the  libel 
should  commence,  is  the  same  in  libels  of  every  class.  The  state- 
ment of  the  parties,  and  of  the  general  nature  of  the  action,  varies 
according  to  the  circumstances  of  each  case.  In  libels  in  rem^  the 
simplest  form  is, — 

"  The  libel  of  A.  B.,  of  the  city  of  Boston,  merchant,  against  the 
ship  Seabird,  whereof  C.  D.  is,  or  lately  was  master,  her  tackle, 
apparel,  and  furniture,  and  also  against  all  peraons  lawfully  inter- 
vening for  their  interest  therein,  in  a  cause  of  conti*act,  civil  and 
maritime,  alleges  as  follows."* 

§  880.  Parties  in  the  Libel.— Libellants.— The  party  really  en- 
titled to  the  relief  should  always  be  made  libellant.  The  practice 
of  instituting  a  suit  in  the  name  of  one  person,  for  the  benefit  of 
another,  to  whom  the  right  has  been  transferred,  and  of  making  one 
person  libellant  as  the  representative  of  many  others,  does  not  obtain 
in  admiralty, — though  in  cases  of  salvage,  [and  suits  brought  by  the 
master  of  a  vessel  for  his  owners]  and  some  other  cases,  something 
analogous  to  it  occurs,  as  will  be  shown. 

Some  officers  of  the  United  States  are  authorized  to  sue  in  their 
own  official  name,  although  the  suit  be  really  for  the  benefit  of  the 
government.  All  pei'sons  entitled,  on  the  same  state  of  facts,  to 
participate  in  the  same  relief,  and  no  others,  should  be  joined  as 
libellants,  whether  the  suit  be  in  personam  or  in  rem.^  [Misjoinder 
of  parties  libellant,  when  not  objected  to,  will  not  prevent  a  decree.]  ^ 

§  381.  Libellants  in  Salvage  Cases. — In  cases  of  salvage  service, 
in  which  usually  many  peraons  concur  with  various  degrees  of  risk 
and  merit,  although  each  man's  compensation  depends  upon  the  cir- 
cumstances of  his  Own  compai-ative  merit,  and  he  must  recover  upon 
his  own  case,  it  is  the  uniform  practice  for  all  to  unite  in  the  same 
suit,  as  well  those  who  actually  labor  in  making  the  salvage,  as  those 
who  are  entitled  to  share  in  the  compensation  by  virtue  of  their 
legal  relation  to  the  subject-matter.  Nor  is  thei-e  any  objection  to 
any  one  or  more  of  salvora  instituting  the  suit  in  th^ir  own  names, 
for  the  benefit  of  all  othera,  who  shall  come  in  and  cdntribute'to  the 


^  Ad.  Rule  23.  Vide  th«  various  pre- 
cedents of  Libels  referred  to  in  the  In- 
dex. 

oDunlap  Prac.  84,  85;  Fretz  c.  Bull, 


53  U.  S.  (12  How.)  468;  The  American 
Ins.  Co.  V.  Johnson,  Blatchf.  &  H.  9. 

«  Coast  Wrecking  Co.  v.  Phoenix  Ins. 
Co.,  7  F.  R.  236. 
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8uit,  or  shall  be  ascertained  to  be  entitled  to  share  in  the  salvage. 
This  is,  in  a  measure,  necessary  because  from  the  very  nature  of  a 
salvage  service,  the  salvage  is  but  one  thing,  of  which  each  man  is 
entitled  to  a  share,  always  relative  to  that  of  the  others  and  to  the 
whole ;  and  it  is  impossible  that  the  court  should  properly  ascertain 
any  one  man's  share,  without  having  the  merits  of  all  before  it  for 
definite  adjudication  J 

§  882.  Libellants  in  Suits  for  Wages. — In  suits  against  a  vessel 
for  mariners'  wages,  in  cases  provided  for  by  the  act  of  Congress  in 
relation  to  seamen  in  the  merchant  service,  now  §  4547  of  the  Re- 
vised Statutes,  all  the  seamen  having  like  cause  of  complaint  are  re- 
quired to  join  in  the  same  suit ;  and  this  too,  although  their  cases 
are  necessarily  distinct,  and  each  man  must  recover  on  his  own  con- 
tract and  service,  entirely  independent  of,  and  without  any  relation 
to,  his  fellows.  This  rule  is  imposed  by  the  statute,  and  is  supposed 
to  have  been  established  simply  with  a  view  to  avoid  unnecessaiy 
multiplicity  of  suits  and  accumulations  of  costs.^ 

§  383.  United  States  Cases. — In  cases  of  seizure,  the  suit  must  be 
brought  in  the  name  of  the  United  States,  unless  otherwise  expressly 
provided  by  statute,  in  which  case  the  provisions  of  the  statute  must 
be  complied  with.^ 

§  384.  The  Master  may  Libel  for  All. — The  master's  general 
agency  for  the  owners  in  relation  to  the  ship,  and  his  special  prop- 
erty in  her  and  her  cargo  and  freight,  authorize  him  to  bring,  in  his 
own  name,  actions  which  the  owners  have  in  relation  to  the  ship, 
her  cargo  or  freight. 

There  are  also  large  classes  of  cases  in  which  not  only  the  owners, 
but  other  persons, — as  the  seamen,  the  shippers,  the  passengers, — 
are  also  interested,  which  may  be  brought  in  the  name  of  the  mas- 
ter, in  the  behalf  and  for  the  benefit  of  all.  Such  are  prize  cases, 
salvage  cases,  collision  cases,  average  cases.  In  such  cases,  the 
libellant  should  add  to  his  own  name  and  description,  in  the  state- 
ment of  the  parties,  a  statement  that  he  sues  for  himself  and  for 
others,  as  the  case  may  be,  naming  them. 


'The  Henry  Ewbank,  1  Sum.  410; 
Stratton  v.  Jarvis,  33  U.  S.  (8  Pet.)  4; 
The  Boston,  1  Sum.  829;  The  Edward 
Howard,  Newb.  522 ;  The  Charles  Henry, 


1  Benedict,  8. 

8 Rev.  Stat.  §  4547;  Dunlap'8Prac.85; 
post,  §§  504,  506. 

»  Betts'  Prac.  69. 
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This  is  one  of  the  advantages  of  the  admiralty  practice,  inasmuch 
as  instead  of  the  multiplicity  of  suits  and  circuity  of  action,  which 
in  the  common  law  courts  are  often  required,  one  plea,  trial,  and 
decree,  determine  the  whole  controversy  between  all  the  parties 
to  it.i<> 

[Where  a  suit  is  brought  in  the  name  of  one  for  the  benefit  of 
others,  such  others  may  on  petition  be  allowed  by  the  Court  to  be 
joined  as  co-libellants.  And  in  suits  for  seamen's  wages  other  sea- 
men claiming  wages  for  the  same  voyage  may  also  be  made  co- 
libellants  in  like  manner."]  ^^ 

§  385.  Married  Women,  Minors,  etc. — All  persons  are  presumed 
to  have  a  right  to  sue  in  their  own  names,  till  the  contrary  appear. 
There  are,  however,  certain  exceptions  to  this  rule  coming  under 
another  general  rule,  that  parties  having  no  independent  will  or 
discretion  must  be  represented  in  court  by  other  persons,  who  are 
competent  to  act.  Married  women  prosecute  by  their  husbands  or 
next  friends, — minors  by  their  guardians,  tutors,  or  next  friends, — 
lunatics  and  persons  non  compotes  mentis  by  tutor,  committee,  or 
guardian  ad  litem.^  The  estates  of  deceased  persons  are  repre- 
sented by  executors,  administratoi-s  or  other  legal  representatives.^* 

§  386.  The  Libellant  Proceeds!  according  to  his  Actual  Right 

— Courts  of  Admiralty  being  in  some  degree  international  courts, 
it  seems  that  in  them  parties  are  allowed  to  proceed  by  virtue  of 
their  right  at  the  place  of  their  domicil, — in  other  words,  that  the 
party  may  proceed  according  to  his  actual  right.  If  a  married 
woman  have  a  maritime  right  of  action  which,  by  law,  she  enjoys 
and  may  enforce  in  her  own  name  without  the  consent  or  control  of 
her  husband,  or  against  him  as  a  party,  she  may  sue  in  her  own  name 
in  admiralty.  If  a  party  have  any  character  as  heir,  executor,  ad- 
ministrator, guardian,  etc.,  in  which  he  is  entitled  to  sue  by  the  law 
of  his  domicil,  he  may  sue  in  that  character  in  the  admiralty  here, 
in  virtue  of  his  character  at  home. 

i^Dunlap'8  Prac.  85;  The  Comman- 
der in  Chief,  68  U.  S.  (1  WaH.)  51,  52. 

"Dist  Rule  61;  The  City  of  Paris,  1 
Ben.  529;  The  Nail  City,  22  F.  R.  537; 
Dist  Rule,  69. 

1^  Since  the  change*  in  the  laws  of 
New  York  as  to  married  women,  suits 


have    been    maintained    by    married 
women  in  their  own  names. 

"Wood  Civ.  Law,  339;  Consett*8 
Prac.  50;  1  Brown  Civ.  Law,  139;  Betts' 
Prac.  18;  Plummer  ».  Webb,  4  Mason, 
380;  Emerson  tj.  Howland,  1  id.  45; 
Plummer  v,  Webb,  Ware,  75;  Steele  v, 
Thacher,  id.  91;  The  Etna,  id.  462. 
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When  a  party's  right  to  sue  as  he  does  depends  upon  any  char- 
acter, office,  duty  or  right,  he  must  be  so  described  in  the  libel  as  to 
show  his  right.^* 

[Where  a  libel  has  been  filed,  and  another  party  has  a  claim  aris- 
ing out  of  the  same  transaction,  the  proper  practice  is  for  him  to 
present  a  petition  to  be  made  a  co-libellant.  This  has  been  held  in 
i*eference  to  seamen,  to  salvors,  and  even  in  reference  to  owners  of 
cargo  damaged  where  a  libel  had  been  filed  by  the  owner  of  the  ves- 
sel or  canier.]  ^* 

§  387.  Parties  in  the  Libel— Defendants.— The  libellant  may, 
in  one  form  or  another,  have  his  action  against  all  persons  and  things 
to  which  he  has  a  right  to  resort  for  relief.  If  there  be  a  person  or 
persons,  or  corpoiution  personally  responsible  to  him,  jointly  or 
severally,  in  a  maritime  cause  of  action,  he  may  proceed  against 
them  by  a  libel  in  personam.  If  they  be  only  severally  responsible, 
they  must  be  sued  separately ;  if  they  be  only  jointly  responsible, 
they  must  be  sued  jointly.  If,  however,  joint  debtors  be  liable  each 
for  the  whole  debt,  the  libellant  may  properly  institute  his  action 
against  them  all  by  a  general  description,  naming  specifically  only 
those  whose  names  are  known  to  him,  or  those  who  are  within  the 
reach  of  the  process  of  the  court,  and  thus  proceed  to  his  decree 
against  the  parties  thus  brought  in,  or  such  as  choose  to  appear, 
leaving  them  to  seek  the  proper  contribution  from  their  associates 
not  actually  brought  in. 

So  too,  if  there  be  a  thing  or  things,  vessel,  cargo,  freight,  mer- 
chandise, proceeds,  against  which  the  libellant  has  a  maritime  lien, 
or  privilege,  or  right,  no  matter  how  acquired,  he  may  enforce  it  by 
a  libel  in  rem. 

If  the  general  owner  or  the  special  owner,  that  is  to  say,  one  hav- 
ing a  special  property, — a  right  of  possession  and  control, — as  the 
master  or  charterer,  (owner  for  the  voyage,)  be,  by  virtue  of  his  re- 
lation to  the  thing,  personally  responsible  to  the  libellant  for  a  de- 
mand which  is  a  lien  upon  the  thing,  then  the  libellant  may  unite 
the  two  modes  of  proceeding,  and  may  enforce  his  right  by  a  libel 
in  personam  and  in  rem^^^  [except  where  the  Admii-alty  Rules  other- 
wise provide.    See  ante^  §  861.] 


i<  Steele  u.  Thacher,  Ware,  91;  Betts' 
Prac.  19;  Dunlap  Prac.  88. 
^  The  Nahor,  9  F.  R.  213. 


w  Brown  rj.  Lull,  2  Sum.  443;  Shep- 
pardr.  Taylor,  30  U.  S.  (5  Pet.)  675; 
Cutler  t>.  Rae,  48  U.  S.  (7  How.)  709;  The 
Brothers,  7  F.  R.  878. 
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§  388.  The  Same* — Whomsoever  and  whatsoever  he  proceeds 
agciinst  should  be  aptly  aud  legally  described  in  his  libel,  in  the  in- 
troductory statement  of  the  parties.  A  sufficient  reason  for  this  is 
found  in  the  fact,  that  the  real  controversy  is  more  quickly  perceiv- 
ed, and  the  necessary  facts  are  more  readily  and  certainly  arranged, 
if  the  geneml  relations  of  the  parties  be  first  distinctly  undei-stood. 

The  Supreme  Court  in  the  General  Admiralty  Rules,  have  speci- 
fied several  cases  of  joinder  of  pei*sons  and  things  in  a  few  of  the 
classes  of  admiralty  and  maritime  cases,  and  others  are  left  to  be 
governed  by  the  principles  of  maritime  responsibility.^*^ 

§  889.  Suits  by  Material-men. — In  all  suits  by  material-men  for 
supplies,  repairs,  or  other  necessaries,  for  a  foreign  ship,  the  libel- 
Ian  t  may  proceed  against  the  ship  and  freight  in  rem^  or  against  the 
master  or  the  owner  alone,  in  personam.  In  the  case  of  a  domestic 
vessel  only  the  proceeding  in  personam  can  be  resorted  to,^®  unless 
the  state  law  gives  a  lien  enforceable  in  the  Admiralty,  when  the 
suit  may  be  in  rem. 

§  390.  Salts  for  Wages. — In  all  suits  for  marinei-s'  wages,  the 
libeliant  may  proceed  against  the  ship,  freight  and  master,  or  against 
the  ship  and  freight,  or  against  the  owner  alone,  or  the  master  alone, 
inpersonam.^^ 

§  391.  Pilotage — Collision. — In  all  suits  for  pilotage,  or  for  dam- 
age by  collision,  the  libeliant  may  proceed  against  the  ship  and 
master,  or  against  the  ship  alone,  or  the  owner  alone,  or  the  master 
alone,  in  personam,^ 

§  392.  Assault. — In  all  suits  for  an  assault  and  beating  on  the  high 


1^  Vide  the  precedents  referred  to  in 
the  index;  and  see  ante,  §361  and  note. 

18  Ad.  Rule  12;  vide  The  Eledona,  2 
Benedict,  31 ;  antCj  §  267  to  274,  and 
precedents.  And  see  The  Brothers,  7 
F.  R.  878,  where  one  of  the  firm,  libel- 
ling for  value  of  repairs,  was  part  owner 
in  vessel  repaired. 

»»  Ad.  Rule  13;  The  Citizens'  Bank  t>. 
The  Nantucket  Steamboat  Co.,  2  Sto- 
ry's R.  16;  Arthur  c.  The  Cassius,  id. 


99;  The  Triune,  3  Hag.  Ad.  R.  114;  The 
Merchant,  Abbott,  7,  8;  ante,  §§  277- 
281,  and  precedents. 

20  Ad.  Rule  14,  15;  The  Hope,  1  W. 
Rob.  155;  The  Volant,  id.  383;  The  At- 
lantic A  Ogdensburgh,  Newberry,  157, 
The  Anne,  1  Mason,  608-512;  Newell  v. 
Norton,  70  U.  S.  (3  Wall.)  257;  vide 
The  Richard  Doane,  2  Benedict,  111; 
ante,  §§  289,  312,  and  precedents. 
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Beas,  or  elsewhere,  within  the  admimlty  and  maritime  jurisdiction, 
the  suit  must  be  in  pereonam  only.^^ 

§  393.  Maritime  Hypothecation. — In  all  suits  against  the  ship, 
or  freight,  founded  on  a  mere  maritime  hypothecation,  either  ex- 
press or  implied,  by  the  master,  for  moneys  taken  up  in  a  foreign 
port,  for  supplies,  repairs,  or  other  necessaries  for  the  voyage,  with- 
out any  claim  of  marine  interest,  the  libellant  may  proceed  either  in 
rem^  or  against  the  master  or  the  owner  alone,  in  personam.  In  these 
case^,  money  is  bi>rrowed  by  the  master,  on  the  responsibility  of  the 
owner,  and  the  ship  is  mortgaged  as  security.  The  ship,  the  mas- 
ter, and  the  owner  are  all  liable  for  the  debt.® 


§  394.  Bottomry  Bonds. — There  are  other  cases,  in  which  mon- 
ey is  borrowed  solely  on  the  credit  of  the  ship  herself,  in  which 
marine  interest  is  charged,  and  the  money  is  put  at  the  risk  of  the 
voyage  and  the  safety  of  the  ship.  These  are  strict  cases  of  bot- 
tomry ;  and  in  all  suits  on  bottomry  bonds,  properly  so  called,  the 
suit  must  be  in  rem  only,  against  the  property  hypothecated,  or  the 
proceeds  of  the  property,  in  whosesoever  hands  the  same  may  be 
found,  unless  some  personal  misconduct  have  raised  a  personal  lia- 
bility ;  as  where  the  master  has,  without  authority,  given  the  bot- 
tomry bond,  or  by  his  fraud  or  misconduct  has  avoided  the  same,  or 
has  subtracted  the  property,  or  unless  the  owner  has,  by  his  own 
misconduct,  or  wrong,  lost  or  subtracted  the  property,  in  which  cases 
the  suit  may  be  in  personam^  against  the  wrong-doer.  ^ 

§  394  a.  Salvage. — [In  suits  for  salvage,  the  suit  may  be  in  rem^ 
against  the  property  saved  or  the  proceeds  thereof,  or  in  personam 
against  the  party  at  whose  request  and  for  whose  benefit  the  service 
has  been  perfoi-med.]  ** 

§  395.  Possessory  and  Petitory  Suits. — In  all  possessory  or  pe- 
titory^suits  between  part  owners,  or  adverse  proprietors,  or  by  the 
owners  of  a  ship,  or  the  majority  thereof,  against  the  master  of  a 


s>  Ad.  Rule  16;  antej  §  309  and  prece- 
dents. 

»  Ad.  Rule  17;  ante,  U  290-293,  and 
precedents. 


>sAd.  Rule  18;  Dean  v.  Bates,  2 
Wood.  A  Minot,  92;  ante,  §  292,  and  pre- 
cedents. 

»  Ad.  Rule  19.    Tbe  Sabine,  101  U.  S. 

384,388. 
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ship,  for  the  ascertainment  of  the  title  and  delivery  of  the  possession, 
or  for  the  possession  only,  or  by  one  or  more  part  owners  against  the 
other,  to  obtain  security  for  the  return  of  the  ship  from  any  voyage 
undertaken  without  their  consent,  or  by  one  or  more  part  owners 
against  the  others,  to  obtain  possession  of  the  ship  for  any  voyage, 
upon  giving  security  for  the  safe  return  thereof,  the  process  must 
be  by  an  arrest  of  the  ship  and  by  a  monition  to  the  adverse  party 
to  appear  and  make  answer  to  the  suit.^ 

§  396.  Whether  the  Admiralty  Rales  as  to  Parties  are  Excln- 
sive,  Quaere? — The  foregoing  piovisions,  in  form  permissive,  are  not 
supposed  to  be  exclusive  of  any  other  joindei-s  of  persons  or  prop- 
erty, which  may  be  authorized  by  sound  principle.  Thus,  although 
in  the  18th  rule  the  court  speak  of  following  the  proceeds  of  prop- 
erty, only  in  cases  of  bottomry,  it  is  supposed  that  the  general  rule, 
uniformly  held  by  the  court,  will  still  prevail,  that  wherever  the 
property  affected  by  a  lien  or  privilege  has  been  converted  into  pro- 
ceeds, under  such  circumstances  as  not  to  destroy  the  lien  or  privi- 
lege, the  proceeds,  in  whosesoever  hands  they  are,  may  be  followed 
by  suit,  as  effectually  and  as  far  as  the  thing  itself  might  have  been. 
In  like  manner,  numerous  familiar  maritime  causes  of  action  are  not 
mentioned.  Thus  the  court  have  always  held  that  the  admiralty 
has  jurisdiction  of  the  whole  subject-matter  of  damage  on  the  high 
seas, — every  pei-sonal  injury,  every  violent  dispossession  of  property 
on  the  ocean  belongs  to  the  admiralty  juiisdiction.  Still,  within 
these  great  classes,  the  rules  enumerate  only  the  cases  of  collision 
and  assault  or  beating, — and  similar  omissions  will  be  observed  in 
other  classes.  The  Supreme  Court  have  not  the  power  to  exclude 
from  the  admiralty  jurisdiction  cases  which  the  constitution  and  the 
laws  have  placed  within  that  jurisdiction,  and  the  characteristic, 
cautious  propriety  of  that  court  forbids  the  assumption  that  they 
intended  to  exercise  powera  which  did  not  belong  to  them.* 

All  rights  against  the  thing  to  recover  a  demand  are  in  the  nature 
of  a  mortgage  or  hypothecation.  The  thing  is  pledged  either  by 
operation  of  law,  or  by  the  act  of  the  parties,  and  the  rule  of  the 


»Ad.  Rule  20;  anU,  §§274,  311,  and 
precedents. 

«SheppardtJ.  Taylor,  SOU.  S.  (5  Pet) 
675;  Oliver  r.  Alexander,  31 U.  S.  (6  Pet) 


143;  Cutler  t.  Rae,  4S  U.  S.  (7  How.) 
729;  The  Eledona,  2  Benedict,  31;  ante, 
§§305,308,309,310,311. 


Digitized  by 


Google 


PRACTICE  OF  THE  DISTRICT  COURT — THE  LIBEL.  221 

civil  law  was  that  the  party  had  his  choice  to  proceed  against  the 
party,  or  the  thing,  or  both.^ 

The  specification  of  particular  causes  of  action  in'Rules  12  to  20, 
inclusive,  is  therefore  presumed  not  to  exclude  other  causes  of  ac- 
tion, but  to  be  intended  only  to  lay  down  a  rule  in  those  enumerat- 
ed cases,  leaving  othei'S  to  the  operation  of  analogous  principles  or 
of  the  general  rule. 

§  397.  The  Same. — So  the  admimlty  rules  of  the  Supreme  Court, 
with  regard  to  joinder  of  person  and  thing,  it  is  presumed,  cannot 
be  considered  as  repealing  or  abrogating  the  sound  and  salutary 
principle,  that,  wherever  the  libellant's  cause  of  action  gives  him,  at 
the  same  time,  a  lien  or  privilege  against  the  thing,  and  a  full  per- 
sonal right  against  the  owner,  he  may  by  a  libel,  properly  framed, 
proceed  against  the  person  and  the  thing,  and  compel  the  owner  to 
come  in  and  submit  to  the  decree  of  the  court  against  him  person- 
ally, in  the  same  suit,  for  any  possible  deficiency.  [But  see  aiite^ 
§361.] 

§  398.  Misjoinder. — If  parties  are  improperly  introduced,  they 
may  be  struck  out  of  the  libel,  on  motion,  or,  more  properly,  the 
misjoinder  may  be  made  the  subject  of  an  exception  to  the  libel ;  * 
but  misjoinder  of  parties  libellant,  when  not  objected  to,  will  not 
prevent  a  decree.® 

If  new  or  further  parties  are  found  to  be  necessary,  they  may  be 
added  by  ox:^er  of  the  court  on  petition,  or  they  may  be  added  by 
a  supplemental  libel.  But  objections  to  parties,  or  for  want  of  prop- 
er parties,  must  be  made  in  the  court  of  original  jurisdiction.  Such 
objections  cannot  be  raised  for  the  first  time  in  the  appellate  court.*^ 

§  399.  Statement  of  Parties  and  Property. — In  the  statement  of 
the  parties  in  libels  in  personam^  the  names,  occupation  and  places 
of  residence  of  the  parties  should  be  stated,  if  they  are  known ;  and 
in  libels  in  rertt,  it  should  be  stated  that  the  propei-ty  is  in  the  dis- 
trict.^ 


•^  5  Encyc.  de  Juris.  108,  art.  Hyi)oth. ; 
Kauf.  Mack.  396,  note. 

»Duiilap'8  Prac.  87;  Elwell  v,  Mar- 
tin, Ware,  53. 

^  Coast  Wrecking  Co.  v.  Phoenix  Ins. 
Co.,  7  F.  R.  236. 


»Bett«'  Prao.  21;  Dunlap  Prac.  87; 
The  Commander-in-Chief,  67  U.  S.  (1 
Wall.)  62. 

tt  Ad.  Rule  23;  The  Bee,  Ware,  332; 
Betts'  Prac.  19. 
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§  400.  Statement  of  the  Nature  of  the  Cause. — After  the  state- 
ment of  the  parties,  the  nature  of  the  cause  should  be  shortly  stated 
in  a  cause  of  contract^  civil  and  maritime^  or.  of  tort  or  damage^  or  of 
salvage^  or  of  possession^  or  of  prize^  or  forfeiture  or  penalty^  civil 
and  maritime^  as  the  ease  may  be.  The  actions  known  to  the  civil 
law  were  classified  in  various  modes,  and  the  classes  were  almost  as 
numerous  as  the  transactions  of  men.  That  extreme  classification 
is  now  considered  unnecessary,  and  every  civil  cause  of  admiralty 
and  maritime  jurisdiction  may  be  included  in  one  or  the  other  of 
the  above  classes. 

§  401.  The  Statement  of  the  Canse  of  Action.— The  libel  must 
allege,  in  distinct  articles,  the  various  facts  upon  which  Uie  libellant 
relies  to  support  his  suit,  sO  that  the  defendant  can  answer,  distinct- 
ly and  separately,  the  several  mattet-s  contained  in  each  article.  The 
amount  claimed  to  be  due  should  be  stated,  and  it  should  be  stated 
without  unreasonable  exaggeration.  For  the  convenience  of  all  par- 
ties, the  articles  should  be  numbered  Article  fii-st,  second,  etc.,  in 
paragraphs,  according  to  the  subject-matter,  of  greater  or  less  length, 
as  the  orderly  statement  of  the  cause  of  action  may  require.® 

§  402.  The  Same. — This  statement  should  contain  every  fact 
necessary  to  give  the  court  jurisdiction,  and  to  entitle  the  libellant 
to  the  remedy  or  relief  which  he  seeks,  and  it  should  contain  noth- 
ing else.^  The  statements  of  fact  may  be  more  or  less  detailed  and 
amplified  according  to  the  taste  of  the  pleader,  but  simplicity,  com- 
pactness, orderly  aiTangement,  and  severe  logical  accuracy,  in  the 
common  nari-ative  style,  are  the  perfection  of  pleading  in  admiralty  ; 
and  the  cojirt  properly  discourages  the  voluminous  and  involved  state- 
ments, repetitions,  exaggerated  and  cumulative  epithets,  which  dis- 
credit some  systems  of  pleading.®* 

§  408.  Joinder  of  Causes  of  Action.— In  suits  in  personam,  the 
libellant  may  join  in  the  same  libel  any  number  of  causes  of  action. 


wAd.  Rule  23;  The  Bee,  Ware,  336; 
The  Boston,  1  Sum.  328;  The  Graces, 
8  Jur.  501;  Hutsou  v,  Jordan,  Ware, 
399;  Ad.  Rule  27;  The  Vim,  2  F.  R.  874. 

»The  Boston,  1  Sum.  331;  The  Sarah 
Ann,  2  id.  209;  McKinlay  v.  Morii8h,62 
U.  S.  (21  How.)  340;  post,  §  517. 


»*The  Towan,  8  Jur.  222;  The  Match- 
less, 1  Hag.  Ad.  R.  97;  Captures  on  the 
Jamaica  Station,  id.  131;  Conk.  Treat. 
2d  ed.  353;  The  Hoppet  v.  The  U.  S.,  U 
U.  S.  (7  Cranch),  389;  Betts'  Prac.  19; 
Thomas  o.  Lane,  2  Sum.  1;  Conk.  Ad. 
419. 
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whether  of  contract  or  tort,  between  the  same  parties.  This  is  an- 
other advantage  of  the  admiralty  course  of  proceeding,  which  the 
different  forms  of  action,  the  different  forms  of  pleas,  the  different 
modes  of  trial,  and  the  different  kinds  of  judgments  and  executions, 
all  having  their  technical  niceties,  in  common  law  proceedings,  ren- 
der impracticable  in  common  law  courts. 

In  like  manner,  if  the  suit  be  in  rem^  the  libellant  may  join,  in 
the  same  libel,  any  number  of  demands  against  the  thing ;  indeed, 
it  would  seem  that  he  must  do  so,  inasmuch  as  he  could  hardly  be 
permitted  again  to  attach  the  thing  in  the  innocent  hands  of  a  pur- 
chaser at  his  own  sale.  Each  separate  cause  of  action  should  be  set 
forth  in  a  distinct  and  orderly  manner  in  a  separate  article.^ 

§  404.  Statement  of  Bights  of  Separate  Libellants. — In  cases 
in  which  one  party  sues  for  himself  and  others,  the  stating  part  of 
the  libel  should  contain  facts  to  show  that  others  are  entitled,  and 
who  they  are,  and  how  they  are  entitled ; — ^and  wherever  several 
parties  are  joined,  and  the  rights  of  the  parties  are  distinct,  sepa- 
rate and  independent,  there  each  libellant's  case  should  be  stated  in 
au  article  by  itself,  not  only  with  a  view  to  the  convenience  of  the 
opposite  party  and  of  the  court,  but  also  because,  in  such  cases,  the 
right  to  appeal  is  the  individual  right  of  each  party,  and  the  final 
decree  should  be  for  or  against  each  individual,  (or  set  of  partners,) 
by  name,  and,  so  far  as  he  is  concerned,  confined  to  him.  In  prac- 
tice, this  is  often  neglected,  and,  in  case  of  several  parties,  a  general 
joint  libel  and  answer  are  put  in,  and  a  general  decree  |nade,  which 
leads  to  embarrassment  and  needless  expense,  in  case  of  an  appeal 
by  some,  and  not  all  the  parties,  or  of  separate  appeals  by  all.^ 

[Where  several  parties  have  causes  of  action  in  rem  arising  out  of 
the  same  transaction,  as  for  instance  several  salvoi's  who  have  taken 
part  in  a  salvage  or  several  parties  whose  property  has  been  injured 
in  a  collision,  they  should  properly  all  join  in  one  libel.  But  if  they 
have  not  joined,  the  proper  method  is  for  those  not  joined  in  the 
first  libel  to  present  a  petition  to  be  joined  as  co-libellants.  If  they 
file  independent  libels  instead  of  coming  iiK  by  petition,  the  court 


»5Dunlap'8  Prac.  88;  Betts'  Prac.  20; 
contra^  Pratt  r.  Thomas,  Ware,  427; 
TreadweU  c.  Joseph,  1  Sum.  390.  See 
Minturn  v.  Alexandre,  5  F.  R.  117,  and 
The  Anchor,  9  F.  R.  840. 


^Ante,  §§380,  381,  382,  384;  Shep- 
pardr.  Taylor,  30  U.  S.  (5  Pet)  714; 
Oliver  c.  Alexander,  31  U.  S.  (6  Pet.) 
143;  The  Henry  Ewbank,  1  Sum.  407; 
The  Anclioria,  9  F.  R.  840. 
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may  mark  ite  disapproval  by  its  disposition  of  the  question  of 
costs.^  But  if  in  the  first  libel  a  stipulation  has  been  substituted 
for  the  property,  parties  subsequently  coming  into  court  should  con- 
sider whether  it  is  sufficient  security  for  their  claims  as  well.  If  it 
were  not  so,  independent  libels  would  doubtless  be  held  justified.] 

§  405.  Statement  of  Amount  claimed. — The  libel  should  contain 
a  distinct  statement  of  the  amount  claimed,  with  reasonable  common 
accuracy  and  truth.  The  court  disapproves  of  actions  being  entered 
in  an  amount  disproportioned  to  any  reasonable  estimate  of  the 
amount  justly  recoverable ;  and,  when  that  seems  to  have  been  done 
for  any  sinister  purpose,  will  sometimes  manifest  its  displeasure  in 
disposing  of  the  question  of  costs. 

The  court  is  not,  however,  bound  by  the  amount  of  damages 
claimed  in  the  libel.  When  it  appears  on  investigation,  that  the 
libellant  has  merits,  and  that  justice  requires  a  larger  remuneration 
than  he  has  demanded  in  his  libel,  the  court  is  not  precluded  by  any 
technical  forms  from  doing  full  justice.  Sir  William  Scott,  in  a 
case  of  salvage,  when  the  libellant  claimed  £800,  gave  £2,100,  not- 
withstanding the  objection  was  made.  The  whole  matter,  says  he, 
is  before  the  court ;  and  I  think  the  court  is  by  no  means  limited 
by  any  particular  demand.^  [It  is  usual,  however,  to  direct  the 
libel  to  be  amended.^  And  a  decree  against  stipulators  can  not  ex- 
ceed the  amount  of  their  stipulation,  unless  on  their  default  or  con- 
tumacy.] ^ 

§  406.  Place  of  Seizure. — In  cases  of  seizure  for  a  breach  of  the 
laws  of  revenue,  or  navigation,  or  other  laws  of  the  United  States, 
the  information  or  libel  must  state  the  place  of  seizure,  whether  it 
be  on  land,  or  on  the  high  seas,  or  on  other  navigable  waters  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States,  and 
the  district  within  which  the  property  is  brought,  and  where  it  then 
is.  The  libel  must  also  propound,  in  distinct  articles,  the  mattera 
relied  on  as  grounds,  or  causes  of  forfeiture,  and  aver  the  same  to 
be  contmry  to  the  form  of  the  statute,  or  statutes  of  the  United 
States,  in  such  case  made  and  provided,  as  the  case  may  require.*^ 


^  The  Nahor,  9  F.  R.  214. 
^  The  Graces,  8  Jur.   501;  Pratt  w. 
.  Thomas,  Ware,   434;  The  Jonge  Bas- 
tiaan,  6  Rob.  287;  Olivari  v.  T.  M.  Co., 
37  F.  R.  894. 


89  The  Webb,  81  U.  S.  (14  Wall.)  418. 

«>The  Wanata,  95  U.  S.  600. 

«  The  U.  S.  r.  Hay  ward,  2  Gal.  485, 
497;  Cargo  of  the  Aurora  v.  The  U.  S., 
11  U.S.  (7  Cranch),  382;  The  Hoppel 


Digitized  by 


Google 


PRACTICE   OF  THE  DISTRICT  COURT — THE   LIBEL. 


225 


It  is  sufficient  to  describe  the  oflPence  in  the  words  of  the  statute, 
provided  it  be  so  described,  that,  if  the  allegation  be  true,  the  case 
must  be  within  the  law.  It  is,  in  no  case,  necessary  to  state  any 
fact  which  is  only  matter  of  defence  to  the  claimant,  nor  to  negative 
exceptions,  introduced  by  way  of  proviso,  or  by  subsequent  statutes.^ 

§  407.  Statement  as  to  Defendant's  Credits,  etc. — If  the  libel- 
lant  desires  to  have  his  process  contain  a  clause  to  attach  the  credits 
and  effects  of  the  defendant,  in  case  he  cannot  be  found,  there 
should  be  inserted  in  the  libel  a  statement  that  the  defendant  has 
credits  and  effects  in  the  hands  of  one  or  more  persons,  who  should 
be  named  therein.  This  is  necessary  to  enable  the  marshal  to  sum- 
mon the  garnishee.^     (See  post,  §  433.) 

§  408.  Libel  must  State  a  Case  within  the  Jurisdiction.— The 

judicial  power  of  the  United  States  being  limited,  the  courts  of  the 
United  States  are  of  limited  jurisdiction,  limited  by  the  grant  of  ju- 
dicial power  in  the  constitution,  and  limited  by  the  acts  of  Congress 
distributing  that  jurisdiction  to  the  courts.  Their  action  extends, 
and  must  be  confined  to  the  cases,  controvei-sies,  and  parties  over 
which  both  the  constitution  and  the  laws  have  authorized  them  to 
act.  It  is  therefore  a  cardinal  rule,  that  the  libel  must,  on  its  face, 
state  a  case  which  is  within  the  jurisdiction  of  the  court.  It  is  not 
enough,  nor  is  it  at  all  necessary  to  make  the  general  statement  that 
the  case  is  within  the  jurisdiction,  but  the  facts  necessary  to  give 
jurisdiction  must  be  set  forth  in  the  libel.  In  practice,  however, 
the  stating  part  of  the  libel  usually  closes  with  a  general  averment 
that  the  facts  ai'e  true,  and  within  the  jurisdiction  of  the  court.** 

§  409.  The  Prayer  of  the  Libel.— After  the  stating  part  of  the 
libel,  follows  the  prayer  for  the  proper  process  to  enforce  the  rights 
of   the  libellant  by  bringing  the  party,  or  the  property  defendant. 


V,  The  U.  S.,  id.  389;  The  Caroline  v. 
The  U.  S.,  id.  496;  The  Anne  v.  The  U. 
S.,  id.  570;  The  Samuel,  14  U.  S.,  1 
Wheat)  9;  The  Mary  Ann,  21  U.  S.  (8 
Wheat)  880;  The  Eraily,  22  U.  S.  (9 
Wheat)  381;  The  Merino,  etc.,  id.  391; 
Conk.  Treat  2d  ed.  352,  353,  et  seq,  ; 
Ad.  Rale  22. 
«The  Samuel,  14  U.  S.  (1  Wheat)  9; 
15 


The  Mary  Ann,  21 U.  S.  (8  Wheat)  380; 
The  Emily,  22  U.  S.  (9  Wheat)  381; 
The  Merino,  etc.,  id.  391;  Cargo  of  the 
Aurora  v.  The  U.  S.,  11 U.  S.  (7  Cranch), 
382;  The  U.  S.  v.  Hay  ward,  2  Gal.  485, 
497. 

*»  Ad.  Rule  2,  37. 

«  Ante,  §§  390,  397;  Betts'  Prac.  20. 
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before  the  court,  and  for  such  relief  and  redress  as  the  court  is  com- 
petent to  give  in  the  premises.  If  this  suit  be  in  personam  alone, 
the  process  and  the  relief  must  be  merely  personal.  If  the  suit  be 
in  rem  alone,  the  process  and  the  relief  are  confined  to  the  thing,  and 
no  person  is  under  any  legal  obligation  to  appear  and  defend  the 
suit,  or  will  incur  any  personal  liability  by  neglecting  to  do  so.  If 
the  suit  be  in  personam  and  in  rem^  then  the  prayer  is  for  a  process, 
which  will  bring  before  the  court  both  the  pei-son  and  the  thing,  for 
adjudication  in  the  matter  of  the  libel.^ 

§  410.  The  Same. — If  the  suit  be  in  personam  slone^  the  libellant 
may  pmy  for  a  simple  citation,  in  the  nature  of  a  summons  to  ap- 
pear and  answer  to  the  suit ; — or,  in  cases  where  the  law  permits  an 
arrest,  for  a  simple  warrant  of  arrest,  in  the  nature  of  a  capias, — or 
for  a  waiTant  of  arrest  or  a  simple  citation  with  a  clause  therein,  if 
the  defendant  cannot  be  found,  to  attach  his  goods  and  chattels  to 
the  amount  sued  for,  or,  if  such  property  cannot  be  found,  to  attach 
his  credits  and  effects  to  the  amount  sued  for,  in  the  hands  of  gar- 
nishees, and  to  summon  the  garnishees  to  appear  and  answer,  on 
oath  or  solemn  aflBrmation,  as  to  the  debts,  credits,  and  effects  of  the 
defendant  in  their  hands,  and  to  such  interrogatories  touching  the 
same  as  may  be  propounded  by  the  libellant.  If  the  suit  be  in  rem^ 
the  process  prayed  for,  unless  otherwise  provided  by  statute,  must 
be  a  warrant  of  arrest  of  the  thing  itself,  and  a  monition  to  all  per- 
sons interested  to  appear  by  a  day  certain  and  intervene  for  their 
interest.** 

§  411.  The  Same. — Immediately  after  the  prayer  for  process,  fol- 
lows the  prayer  for  the  specific  and  general  relief  which  the  libellant 
desires, — in  suita  in  rem^  in  seizure  cases,  that  the  property  may  be 
condemned  and  sold  as  forfeited  to  the  United  States ;  in  other  cases 
that  it  may  be  condemned  and  sold  to  pay  the  demand  of  the  libellant 
stated  in  the  libel, — or  that  the  vessel  may  be  decreed  to  belong  to 
the  libellant,  or  delivered  to  him,  or  otherwise,  as  the  case  may  be, 
according  to  the  relief  to  which  the  party  may  be  entitled ;  or,  in  suita 
in  personam^  that  the  defendant  may  be  decreed  to  pay  the  debt  or 
damages  claimed  by  the  libellants ;  and  in  all  cases,  that  the  defend- 
ant may  be  condemned  to  pay  the  costa. 

**  Ante,  §  15 ;  Betts'  Prac.  16.  I  of  prayers  in  the  Precedents  of  Libels, 

**  Ad.  Rule  2,  9,  37;  cidc,  the  forms  1  in  the  Appendix. 
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§  412.  Interrogatories. — If  the  libellant  desire  to  address  himself 
to  the  conscience  of  the  defendant,  and  to  compel  him  to  give  testi- 
mony as  to  the  mattera  in  controversy,  he  may  close  his  libel  with 
interrogatories,  touching  all  and  singular  the  allegations  in  the  libel, 
and  demand  that  the  defendant  answer  them  on  oath.  The  practice 
of  thus  inserting  proper  interrogatories  tends  gieatly  to  the  promo- 
tion of  justice,  and  its  prompt  and  economical  administration,  by 
reducing  to  the  narrowest  compass  that  portion  of  the  cause  which 
is  to  occupy  the  time  of  the  judge  and  the  witnesses  in  court.  Since 
the  change  in  the  law  of  evidence,  which  allows  the  parties  to  ac- 
tions to  testify  as  witnesses,  interrogatories  annexed  to  libels  are 
i-arely  used.*^ 

*'  Conk.  Treat  2d  ed.  356;  vide  Precedents  in  the  Appendix;  Ad.  Rule,  23, 87. 
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CHAPTER  XXIL 

Commencement  of  the  Suit. 

§  413.  Security  for  Costs. — The  filing  of  the  libel  is  the  com- 
mencement of  the  suit.  Before  being  filed,  the  libel  should  be  signed 
by  the  party  or  his  agent,  and  by  his  proctor,  and  verified  by  oath.^ 
It  is  usually  signed  by  an  advocate, — ^but  this  is  not  necessary.  If 
the  libel  prays  for  only  a  citation  or  summons,  without  arrest,  the 
libel  need  not  be  sworn  to.  It  must  be  filed  in  the  clerk's  office 
from  which  the  process  is  to  issue,  before  the  mesne  process  can  be 
issued.' 

The  District  Courts,  in  their  own  rules,  provide  in  what  cases  and 
in  what  amounts  security  shall  be  given  for  costs,  by  the  libellant, 
before  commencing  the  suit.  This  is  usually  given  by  stipulation^ 
which,  as  before  stated,  is  the  proper  name  for  an  undertaking  of 
security  in  admiralty,  and  not  by  bond  under  seal,  although  there 
is  no  legal  objection  to  its  being  in  the  form  of  a  bond.  A  stipula- 
tion with  surety  for  costs,  is  required  in  the  New  York  Districts  in 
all  cases,  except  those  of  American  seamen  prosecuting  for  marinei's' 
wages,  salvors  in  possession  and  petitioners  for  money  in  the  Regis- 
try of  Court  and  the  cities  of  New  York  and  Brooklyn.^  In  suits 
in  personam  the  amount  of  the  stipulation  is  $100,  in  rem^  $260. 

These  stipulations  being  undertakings  in  court,  they  are  often 
prepared  by  the  clerk,  and  executed  and  acknowledged  before  him, 
but  there  is  no  Itgal  objection  to  their  being  prepared  by  the  proc- 
tor, and  acknowledged  before  any  United  States  commissioner,  or 
the  judge  [or  a  Notary  Public.  This  has  grown  to  be  the  more  com- 
mon practice  in  the  Southern  District  of  New  York.  They  must 
be  executed  by  the  principal  party,  if  within  the  District,  and  at  least 
one  resident  surety.]  The  surety  must  justify  as  bail,  by  a  written 
aflBdavit  on  the  stipulation,  that  he  is  a  resident  and  worth  twice  the 
iimount  of  his  stipulation  over  and  above  his  debts.* 


1  Hardy  y.  Moore,  4  F.  R.  S43. 

2  Ad.  Rule  1. 

(228) 


s  Dist.  Rale  7.    See  chap.  209  of  U.  S. 
Stat  of  1892. 
«  HutBOU  V.  Jordan,  Ware,  385 ;  Pratt  ▼ 
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§  414.  Form  of  Security. — The  stipulation  for  costs  is  in  the  fol- 
lowing form : 

"  district  court  of  the  united  states  of  america,  for  the 
southern  district  of  new  york. 

"  Stipulation. 
"  Entered  into  pursuant  to  the  Bides  of  Practice  of  the  Court. 

"  WTiereas^  a  libel  was  filed  in  this  court,  on  the  tenth  day  of  Jan- 
uary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
six,  by  Ebenezer  N.  Hinckley,  against  David  L.  Robinson,  in  a  cause 
of  contract,  civil  and  maritime,  for  the  reasons  and  causes  in  the 
said  libel  mentioned,  and  praying  that  a  monition  may  issue  against 
the  said  defendant ;  and  James  Jackson,  residincf  at  No.  ,  85th  St. 
in  the  city  of  New  York,  merchant,  surety,  ana  the  said  libellant, 
the  parties  hereto,  hereby  consenting  and  agreeing,  that  in  case  of 
default  or  contumacy  on  the  part  of  the  libellant  or  his  surety,  exe- 
cution may  issue  against  their  goods,  chattels  and  lands,  for  the  sum 
of  one  hundi*ed  dollars : 

"  Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit 
of  whom  it  may  concern,  that  the  stipulators  undersigned  shall  be, 
and  are  bound,  in  the  sum  of  one  hundred  dollars,  conditioned  that 
the  libellant  above  named  shall  pay  all  such  costs  as  shall  be  awarded 
against  him  by  this  court,  or  in  case  of  appeal,  by  the  appellate  couit. 

"  E.  N.  Hinckley, 

r«  .  ,     ,        ,  ,     ,  , .   ^  /N ,  *'  Jas.  Jackson. 

"  Taken  and  acknowledged  this  10th 

day  of  January,  1846,  before  me, 

"  George  W.  Morton,  U,  S.  Commissioner.'' 

'*  Southern  District  of  New  York^  ss. — James  Jackson,  party  to  the 

above  stipulation,  being  duly  sworn,  doth  depose  and  say  that  he  is 

woi-th  the  sum  of  two  hundred  doUai's  over  and  above  all  his  just 

debts  and  liabilities.  - 

"James  Jackson, 

**  Sworn  this  10th  day  of  January, 

1846,  before  me, 

"  George  W.  Morton,  U.  S.  Commissioner,'* 

§  415.  Issuing  Proeess. — On  filing  the  libel  and  the  stipulation 
for  costs,  the  process  prayed  for  is  issued  by  the  clerk,  as  a  matter 
of  course,  in  most  cases,  but  in  suits  in  personam  no  warrant  of  arrest 
of  the  person  or  property  of  the  defendant  shall  issue,  for  a  sum  ex- 
Thomas,  id.  427;  Ad.  Rule  1, 5,  38;  Mar- 1  Townsend,  Ware,  286,  290;  D.  C.  Rule 
tin  t.  Walker,  Abb.  Ad.  579;  Lane  r.  I  21,  22. 
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ceeding  $500,  unless  by  the  special  order  of  the  court,  upon  aflSdavit 
or  other  proper  proof,  showing  the  propriety  thereof.* 

§  416.  Order  for  an  Attachment. — The  order  of  the  judge  is  en- 
doi-sed  on  the  libel  in  this  form : — [in  case  of  an  attachment  of  prop- 
erty— **  Let  piocess  of  attachment  issue  as  prayed  for  " — and  in  cases 
of  arrest  as  follows.] 

"  On  filing  the  within  libel,  and  otherwise  complying  with  th« 
rules  of  the  court, — let  a  warrant  of  arrest  issue  in  this  cause  against 
the  defendant,  (naming  him,)  and  let  Jiim  be  held  to  bail  in 
dollars.  (Signed  by  the  Judge.) 

In  the  Southern  District  of  New  York,  the  defendant  is  held  to 
bail,  in  cases  under  $500,  in  1^100  more  than  the  amount  sworn  to 
be  due.  In  the  cases  ordered  by  the  judge,  he  fixes  the  bail  in  hLs 
discretion. 

Bail,  however,  can  be  taken  by  the  marshal  and  the  court,  in  those 
cases  only,  in  which  it  is  required  by  the  laws  of  the  state,  where  an 
arrest  is  made  upon  similar  or  analogous  process  issuing  from  the 
state  courts.* 

In  all  cases  on  filing  the  libel,  the  clerk  issues  the  process  and 
endorses  on  it  tlie  amount  in  which  the  mai-shal  must  take  bail  as 
follows : 

*'  The  Marshal  will  take  bail  in  the  sum  of  dollai*s.*' 

The  libel  being  prepared^  let  it  be  signed  and  sworn  to  by  the  libellanf^ 
or^  in  case  of  his  absence^  by  his  agent  or  attorney^  before  the  Judge^ 
or  the  Clerks  or  a  United  States  Commissioner  [or  a  Notary  Pub- 
K<?],  and  signed  also  by  the  Proctor  and  the  Advocate, 

If  it  be  a  case  for  security  for  costs^  either  prepare  the  stipulation^  and 
have  it  executed^  and  acknowledged  and  justified  ;  or  let  the  surety 
go  to  the  clerKs  office^  and  execute  one  prepared  there. 

If  the  libel  pray  for  an  arrest  [or  attachment']^  and  the  amount  be  over 
$500,  apply  to  the  Judge  for  an  order  that  a  warrant  may  issue, 

'  File  the  libels  and  request  the  Clerk  to  issu£  the  Process  or  warranty 
and  if  bail  can  be  taken^  to  mark  it  for  bail, 

jff  the  amount  be  not  more  than  $500,  the  warrant  may  issue  without 
the  order  of  the  Judge  in  bailable  cases. 

»  Ad.  Rule  7;  Beits'  Prac.  23,  28. 
•  Ad.  Rule, 
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Mesne  Pbocess. 

§  417.  Return  Day. — The  court  is  always  open  for  the  test  and 
retlirn  of  pn^cess,  as  has  been  stated ;  but  the  convenience  of  the 
court,  as  well  as  of  the  oflBcers  and  suitora,  has  induced  each  court, 
by  its  rules,  to  appoint  certain  general  return  days.  In  the  South- 
ern District  of  New  York  every  Tuesday  is  a  general  return  day. 
All  admiralty  mesne  process  is  tested  on  the  day  it  is  issued  and 
made  returnable  on  the  next  general  return  day,  at  the  usual  hour 
for  the  opening  of  the  court,  unless  a  certain  time  be  necessary  to 
intervene  between  the  test  and  return,  in  which  case  it  is  made  re- 
turnable at  the  earliest  return  day  which  will  include  that  time.^ 

§  418.  An  Error  in  Process  may  be  Corrected. — The  proper  or- 
der and  conduct  of  legal  proceedings  demands  that  the  process  of 
the  court  should  be  prepared  with  care  and  correctness,  according 
to  the  rules  and  practice  of  the  court,  but  in  this  matter,  as  in  every 
other  in  admiralty,  the  ends  of  justice  are  the  pammount  considera- 
tion, and  common  law  technicalities  of  process  are  unknown.  Any 
error,  mistake,  or  oversight  will,  therefore,  be  corrected  by  the  court, 
on  application,  always  on  such  terms  as  may  be  just,  and  as  matter 
of  course  when  the  party  has  not  l)een  prejudiced.*  The  issuing  of 
the  process  being  the  act  of  the  clerk,  tlie  party  or  his  proctor  is 
not  responsible  for  its  imperfections. 

§419.  Issuing  and  Serving  Process. — The  process  issues  in  the 
name  of  the  President  of  the  United  States,  is  directed  to  the  mar- 
shal of  the  district,  is  tested  in  the  name  of  the  judge  of  the  court, 
and  must  be  under  the  seal  of  the  court.^  It  must  be  served  by  the 
marshal  or  his  deputy,  unless  he  be  interested,  in  which  case,  the 

1  See  Rev.  Stat  §  912;  Dist  Rule  9. 
«  Rev.  Stat  §  954;  Bette'  Prae.  24,  28. 
•Rev.  Stat  §911. 
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court,  on  application  ex  parte^  showing  the  interest,  will  appoint  a 
disinterested  pei-son,  to  whom  the  process  will  be  directed,  and  by 
whom  it  will  be  served  and  returned.* 

§  420.  Form  of  Monition. — The  simple  monition  in  personam  is 
in  the  following  form  : 

"The  President  of  the  United  States  of  America. 

"  To  the  Marshal  of  the  Southern  District  of  New  Tork^ 

"Greeting: 

"  Whereas,  a  libel  has  been  filed  in  the  District  Court 
of  the  United  States  of  America,  for  the  Southern  Dis- 
[l.S.]    trict  of  New  York,  on  the  tenth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
six,  by  Ebenezer  N.  Hinckley,  against  David  L.  Robinson, 
in  a  certain  action,  civil  and  maritime,  for  wages  therein  alleged  to 
be  due  the  said  libellant,  amounting  to  four  hundred  and  ninety- 
eight  dollars,  and  praying  that  a  monition  ma}'  issue  against  the 
said  defendant  pursuant  to  the  rules  and  practice  of  this  court. 

"  Now,  therefore,  we  do  hereby  empower,  and  strictly  charge  and 
command  you,  the  said  marshal,  that  you  cite  and  admonish  the  said 
defendant,  if  he  shall  be  found  in  your  district,  that  he  be  and  aj)- 
pear  before  the  said  District  Court,  on  the  first  Tuesday  of  Febru- 
ary, instant,  at  eleven  o'clock  in  the  forenoon,  at  the  City  Hall^  in 
the  City  of  New  York,  then  and  there  to  answer  the  said  libel,  and 
to  make  his  allegations  in  that  behalf,  and  have  you  then  and  there 
this  writ,  with  your  return  thereon. 

"  Witness  the  Honorable  Samuel  R.  Betts,  judge  of  said  court, 
this  first  day  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-six,  and  of  our  Independence  the  seven- 
tieth. ^    ^    ^  ^    , 

"C.  D.  Betts,  Clerk. 

"Joseph  Saiith,  Proctor.^ 

Take  the  process  to  the  marshal^  and  give  him  information  where 
the  party  or  property  to  he  served  may  be  found, 

§  421.  Service  of  Monition. — If  the  process  be  a  simple  monition 
or  summons  to  appear  and  answer  to  the  suit,  it  is  the  duty  of  the 
mai-shal  forthwith  to  serve  it  on  the  defendant,  by  delivering  to  him 
a  copy  thereof.  It  is  a  verj-  useful  measure  of  precaution,  on  the 
part  of  the  marshal,  to  ask  the  defendant  to  sign  on  the  back  of  the 

*  Ad.  Rule  1;  Betts'  Prac.  29;  Rev.  Stat.  §922. 
«  Now,  "  at  the  Federal  Building." 
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process  his  acknowledgment  of  the  service  ;  but  if  he  omit  to  do  so, 
the  service  will  be  good,  and  in  either  case  the  marshal  returns 
the  process  to  the  clerk's  office,  with  his  return  endorsed  upon  it, 
^^  Personally  served ''^     (Signed  by  the  marshal.) 

§  422.  Service  of  Warrant  of  Arrest. — If  the  process  be  a  simple 
warrant  of  arrest,  it  is  the  duty  of  the  marshal  immediately  to  ar- 
rest the  pei-son  of  the  defendant,  and  keep  him  in  custody,  unless 
in  a  case,  in  which  the  marshal  may  take  bail,  the  defendant  give 
bail,  with  sufficient  sureties,  by  bond  or  stipulation,  with  condition 
that  he  will  appear  in  the  suit,  and  abide  by  all  the  orders  of  the 
court,  interlocutory  or  final,  in  the  cause,  and  pay  the  money  award- 
ed  by  the  final  decree  rendered  therein,  in  the  court  to  which  the 
process  is  returnable,  or  in  any  appellate  court.^ 

It  is  the  duty  of  the  marshal  to  see  that  the  sureties  are  sufficient, 
and  that  the  stipulation  is  duly  made  and  executed,  inasmuch  as 
the  libellant  is  not  consulted,  and  has  no  power  to  meddle  with  the 
duty  of  the  marshal  in  the  premises,  who  acts  under  the  proper  re- 
sponsibility of  his  office. 

The  mai-shal  returns  the  process  to  the  clerk's  office,  with  his  true 
return  endorsed  upon  it,  and  with  the  stipulation,  if  any,  which  he 
has  taken. 

§  423.  Bail  on  Arrest. — The  following  is  the  form  of  the  stipula- 
tion : 

**  district  court  of  the  united  states  of  america,  for  the 

southern  district  of  new  york. 

"  Stipulation 

"  Entered  into  pursuant  to  the  Rules  and  Practice  of  the  Court 

"  Whereas^  a  libel  has  been  filed  in  the  District  Court  of  the  United 
States  of  America,  for  the  Southern  District  of  New  York,  on  the 
first  day  of  June,  1849,  by  James  Johnson,  libellant,  against  William 
Pratt,  defendant,  in  a  certain  action,  civil  and  maritime,  for  pilotage, 
therein  alleged  to  be  due  and  owing  to  the  said  libellant,  amounting 
to  fifty-six  dollars,  and  Charles  Jones,  residing  at  No.  South  St.  in 
the  city  of  New  York,  ship  chandler,  surety,  and  the  said  defendant, 
parties  hereto,  consenting  and  agreeing  that  in  case  of  default  or 
contumacy  on  the  part  of  the  defendant,  execution  may  issue  against 
them,  their  goods,  chattels  and  lands,  for  one  hundred  and  fifty -six 
dollars, — 

»  Ad.  Rule  3;  ante,  §  416;  Lane  v,  Townsend,  Ware,  286;  See  the  Forms  of 
Warrants  in  the  Appendix. 
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"  Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  bene- 
fit of  whom  it  may  concern,  that  the  said  defendant  shall  appear  in 
the  said  suit  before  the  said  District  Court  of  the  United  States  of 
America,  for  the  Southern  District  of  New  York,  on  the  fii*st  Tues- 
day of  June,  instant,  at  11  o'clock  in  the  forenoon,  at  the  City  Hall,^ 
in  the  city  of  New  York,  and  abide  by  all  orders  of  the  court,  inter- 
locutory or  final,  in  the  said  cause,  and  pay  the  money  awarded  by 
the  final  decree  rendered  therein  in  the  said  court,  or  any  appellate 

court.  ^ 

«*  Charles  Jones, 

"  WJLLLA.M  Pratt. 
"  Taken  and  acknowledged,  June  8, 1849,  before  me, 

"  R.  M.  Stilwbll,  U.  S.  Cominissioner.'* 

(^Add  affidavit  of  justification  as  in  section  414.) 

In  the  Southern  District  of  New  York,  the  marshal  often  takes  a 
penal  bond  under  seal,  instead  of  a  stipulation.  A  stipulation  is, 
however,  more  consistent  with  the  course  of  admiralty  practice.^ 

§  424.  Imprisonment  for  Debt. — Imprisonment  on  mesne  process 
having  been  abolished  in  most  of  the  states,  and  to  the  same  extent 
in  the  courts  of  the  United  States,  a  question  has  been  made  in 
several  cases,  whether  the  power  to  arrest  in  admiralty  be  not  abol- 
ished ;  and  it  was  held  that  the  right  to  arrest  still  existed  under 
the  admiralty  rules  of  the  Supreme  Court,  if  not  under  the  general 
course  of  the  admiralty  practice,  notwithstanding  the  Acts  of  Feb- 
ruary 28,  1839,  and  of  January  14,  1841.8 

It  may  well  be  questioned,  whether  Congress,  in  prescribing  for 
the  courts  of  the  United  States  the  laws  on  the  subject  of  impris- 
onment, passed  by  the  respective  states  for  the  state  courts,  could, 
by  a  reasonable  construction,  be  held  to  have  intended  to  embrace 
the  Admiralty  Courts,  which,  by  the  constitution,  cannot  exist  in 
the  states.  The  whole  course  of  the  law,  on  the  subject  of  the  Ad- 
miralty Courts,  shows  that  Congress  has  always  considered  them 
and  their  practice  as  peculiar,  and  not  subject  to  the  same  laws  and 
principles  as  other  courts,  and,  especially,  has  provided  that  their 
process  should  be  "according  to  the  principles,  rules  and  usages, 
which  belong  to  the  Courts  of  Admiralty  as  contradistinguished 
from  courts  of  law,"  at  the  same  time  that  it  provided  that  the 


oNow  "  at  the  Federal  Building." 
7  Ad.  Rule  3. 


«Gain68  v.  Travis,  8  N.  Y.  Legal  Ob- 
server, 45;  Hodge  v.  Bemis,  2  Law  Hep. 
(new  series,)  470. 
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state  practice  in  common  law  cases  should  prevail  in  the  courts  of 
the  United  States,' — ^in  the  one  case  carefully  insisting  upon  uni- 
formity, and  excluding  the  divemty  of  state  practice,  and  in  the 
other  case,  expressly  prescribing  that  same  diversity  as  a  portion  of 
the  law  of  the  United  States.  Indeed,  it  may  well  be  asked,  whether 
the  peculiarities  of  maritime  commerce,  which  have  made  courts  of 
admiralty  necessary,  do  not  also  make  the  power  to  arrest  persons, 
as  well  as  things,  a  necessary  element  of  their  usefulness.  The 
characteristic  difference  between  the  business  of  the  land  and  that 
of  the  water,  is  veiy  striking.  On  the  land,  we  contract  with  our 
neighbors,  or  those  into  whose  character  and  responsibilities  we  can 
inquire, — who  have  property,  families,  friends,  reputation  among 
us,  which  makes  them  visible,  tangible,  and  reliable ;  and  we  can 
decline  to  give  credit,  or  deal  for  cash,  or  not  at  all,  and  we  may, 
with  great  propriety,  be  compelled  to  stand  the  hazard  which  we 
have  voluntarily  taken.  But  in  maritime  mattei*s  it  is  not  so,  but 
directly  the  reverse.  We  must  deal  with  an  irapei'sonality,  as  it 
were,  for  the  benefit  and  with  the  responsibility  of  whom  it  may 
concern.  We  cannot  know  with  whom  we  deal,  nor  on  whose  re- 
sponsibility we  are  ultimately  to  rely ;  we  negotiate  with  transient 
pei^sons, — we  rely  upon  sea-rovers, — we  cannot  demand  cash,  nor 
refuse  to  give  credit,  nor  decline  to  deal  at  all.  Contracts  are 
made  for  us  by  othei-s  in  one  place,  to  be  performed  by  us  with  others 
in  another.  What  would  become  of  maritime  commerce,  if  no  char- 
ter party  or  bill  of  lading  was  made  on  credit? — if  sailors,  before 
signing  the  shipping  articles,  must  be  paid  in  full  for  the  voyage  ? 
Instead  of  contracting  "  with  whomsoever  may  go  as  master,"  and 
whomsoever  may  be  ownei-s,  as  everywhere  and  always  has  been 
the  policy  of  the  law,  must  the  seamen  inquire  out  the  ownei*s,  (no 
matter  how  far  off,)  and  look  into  their  affairs,  or  ask  for  an  en- 
dorser ?  What  security  could  there  be  for  the  merchant  in  shipping, 
or  the  consignee  in  receiving  his  goods,  the  pilot,  the  lighterman, 
the  wharfinger,  the  sailor,  the  material-man,  compelled  to  give  credit, 
by  public  as  well  as  private  interests,  and  by  the  invincible  necessities 
of  maritime  con^merce,  to  transient  persons,  whose  characters  are 
unknown,  whose  residences  are  inaccessible,  and  who,  on  being  sued 
without  arrest,  would  find  a  substantial  defence  in  a  fair  wind  and 
an  open  sea  ? 

It  was  however,  by  the  Act  of  March  2, 1867,  now  §  991  of  the 
•  Process  Act  of  17S0,  § 2;  see  now  Rev.  Stat.  §  913;  antCy  §  349. 
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Rev.  Stat-  provided,  that  whenever,  upon  mesne  process,  or  execu- 
tion, issuing  out  of  any  of  the  courts  of  the  United  States,  any  de- 
fendant therein  is  arrested,  or  imprisoned,  he  shall  be  entitled  to 
discharge  from  such  arrest,  or  imprisonment,  in  the  same  manner 
as  if  he  was  so  arrested  or  imprisoned  on  like  process  from  the  courts 
of  such  state.  And  the  same  oath  may  be  taken,  and  the  same 
length  of  notice  thereof  shall  be  required,  as  is  provided  by  such 
state  laws ;  and  the  same  course  of  proceedings  shall  be  adopted  as 
may  be  adopted  in  the  courts  of  such  states.  But  all  such  proceed- 
ings shall  be  had  before  some  one  of  the  commissioners  appointed  by 
the  United  States  Circuit  Court  to  take  bail  and  affidavits.^^ 

§  425.  Attaebment  of  Property.— If  the  warrant  of  arrest  or  mo- 
nition contain  a  clause,  if  the  defendant  cannot  be  found,  to  attach 
his  goods  and  chattels  to  the  amount  sued  for,  or,  if  such  goods  and 
property  cannot  be  found,  to  attach  his  credits  and  eflFects  to  the 
amount  sued  for,  in  the  hands  of  the  garnishee  named  in  the  process, 
— in  such  case,  the  process  should  direct  that  the  garnishee,  upon 
whom  the  attachment  is  to  be  served,  be  summoned  to  appear  and 
answer. the  interrogatories  addressed  to  him  in  the  libel. 

Question  was  made  as  to  the  right  to  attach  the  property  of  a  non- 
resident, under  the  12th  Section  of  the  Judiciary  Act  of  1789,  in  the 
Southern  and  Eastern  Districts  of  New  York.  The  right  has  beeu 
sustained  on  the  fullest  consideration.^^ 

§  426.  Service  of  Process. — Under  such  a  process,  it  is  the  duty 
of  the  marshal  to  arrest  the  party,  or  serve  him  if  he  can  be  found 
in  his  district,  and  he  has  no  right  to  attach  goods,  chattels,  debts, 
credits,  or  effects,  before  he  has  endeavored  to  find  the  party  him- 
self. But  inasmuch  as  the  attachment  of  property  will  be  imme- 
diately dissolved  by  the  defendant's  appearing  and  giving  bail,  the 
marshal  should  by  no  means,  by  devoting  time  to  a  fruitless  search 
for  the  defendant,  lose  the  opportunity  of  attaching  his  property. 
If,  therefore,  the  party  be  not  found  at  his  usual  place  of  business 
or  abode,  the  marshal  should  proceed  to  make  the  attachment.     He 


i-^Act  of  March  2,  1867,  14  Stat,  at 
Large,  543,  now  Rev.  Stat.  §  991 ;  vide 
Act  of  Feb.  28,  1839,  5  Stat,  at  Large, 
321;  Act  of  January  14,  1841,  5  Stat  at 
Large,  410. 


1'  Vide  the  form  in  tlie  Appendix; 
Betts'  Prac.  30;  Admiralty  Rules,  2,  3, 
4;  Atkins  v.  The  Fibre  Disintegi'ating 
Co.,  1  Benedict,  118;  85  U.  S.  (18  Wall.) 
272;  Cusliing  r.  Laird,  4  Ben.  70. 
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should  attach  the  goods  and  chattels  of  the  defendant,  if  they  can 
be  found,  to  tbe  amount  sued  for ;  and  if  tliey  cannot  be  found,  then 
he  should  attach  the  debts,  credits,  and  effects  of  the  defendant,  in 
the  hands  of  the  garnishee  named  in  the  process,  to  the  amount  sued 
for,  and  summon  the  garnishee  to  appear  on  the  return  day  of  the 
process,  and  answer  according  to  the  requisition  of  the  process. 
[Ships  and  other  tangible  personal  property  are  "effects"  within 
the  meaning  of  the  admiralty  rule  and  may  be  reached  by  a  writ  of 
garnishment  when  in  the  hands  of  a  third  person.  An  iron  pier  is 
not  "  goods."]  ^  But  the  garnishee  may  be  summoned  by  serving 
upon  him  a  copy  of  the  waiTant,  or  leaving  it  at  his  residence  or 
place  of  business,  with  notice  of  the  property  attached.^  [As  to 
attaching  property  in  the  possession  of  the  collector  of  customs  see 
Dist.  Rule  14.]  i* 

§  427.  Dissolving  Attachment.— If  the  goods  and  chattels  of  the 
defendant  are  attached,  or  if  the  garnishee  have  credits  and  effects 
in  his  hands,  in  either  case,  the  defendant  can  always  have  the  at- 
tachment dissolved  by  order  of  the  court,  on  his  appearing  in  the 
suit,  and  giving  a  bond  or  stipulation,  with  sufBcient  sureties,  to 
abide  by  all  orders,  interlocutory  or  final,  of  the  court,  and  pay  the 
amount  awarded  by  the  final  decree  rendered  in  the  court  to  which 
the  process  is  returnable,  or  in  any  appellate  court.  On  such  bail 
being  given,  the  suit  proceeds  in  the  same  manner,  as  if  the  defend- 
ant had  been  originally  arrested  or  served,  and  there  had  been  no 
attachment.^ 

§  428.  Practice  on  Attacliment. — The  practice  under  the  attach- 
ment clause  in  the  warrant  has  been  the  subject  of  some  uncertainty, 
and  is  of  sufficient  importance  to  justify  a  reference  to  the  princi- 
ples and  authorities  which  have  regulated  it.  In  the  case  of  Smith 
V.  Miln,  garnishee,  before  Judge  Betts,  the  libellant  had  proceeded 
to  a  pei'sonal  execution  against  the  garnishee,  without  any  summons 
having  been  served  on  him.  There  had  been  only  an  attachment  of 
credits  alleged  to  be  in  his  hands.  On  a  motion  to  set  aside  the 
proceedings,  the  judge  examined  the  subject  fully,  and  the  result  of 
his  inquiries  cannot  be  better  given  than  in  his  own  language : 

w  The  Alpena,  7  F.  R.  861;  Harriman 
c.  Rockaway  Beach  Pier  Co.,  5  F.  R. 
461. 

w  Ad.  Rule  2,  4;  Dist  Rule  13. 


14  Two  hundred  and  fifty  tons  of  salt, 
5  F.  R  216. 

16  Dist.  Rule  22;  Smith  v.  Miln,  Ahh. 
Ad.  373. 
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§  429.  Case  of  Smith  v.  MUn.— "  The  jurisprudence  of  all  civil- 
ized countries  seems  to  embody  the  means  of  rendering  the  effects 
of  a  debtor  liable  to  the  claims  of  his  creditors ;  and,  probably,  no 
other  tribunals  tlian  courts  of  common  law  have  found  themselves 
incapacitated  to  effect  that  end  by  their  own  inherent  powera,  with- 
out having  first  brought  the  debtor,  personally,  under  their  author- 
ity. What  then,  in  the  English  common  law  is  an  exception, 
limited  to  two  small  districts,  is,  in  other  systems,  a  common,  per- 
vading and  familiar  principle. 

"  The  proceeding  by  way  of  foreign  attachment,  resting,  in  Eng- 
land, only  on  the  customs  of  London  and  Exeter,  on  the  continent^ 
in  Scotland  and  the  United  States,  takes  its  form  from  the  high 
principle,  that  pei-sons  may  be  reached  by  justice  through  the  me- 
dium of  their  property,  both  for  the  purpose  of  compelling  their 
personal  appeamnce  and  submission  to  the  court,  and  also  by  se- 
questrating their  property  for  the  benefit  of  creditoi-s. 

"It  is  clearly  demonstrated  by  the  United  States  Supreme  Court 
in  Manro  v.  Almeida,  (10  Wheat.  473,)  that  it  is  a  well  settled  branch 
of  admiralty  powers,  not  derived  from  the  customs  of  London,  but 
coming  to  that  jurisdiction  from  the  same  sources  which  furnish  the 
other  elements  of  its  power.  That  case  also  supplies  rules  sufficient- 
ly explicit  and  full  to  direct  the  use  and  application  of  this  particu- 
lar power. 

"  The  object  in  the  case  under  consideration  was,  by  means  of  a 
foreign  attachment,  to  compel  the  appearance  of  Montgomery  to 
the  suit  instituted  against  him.  The  court  consider  it  a  familiar 
and  authorized  method  to  do  so,  by  force  of  the  remedy  by  attach- 
ment, and  point  out,  very  perspicuously,  under  what  circumstances 
and  in  what  manner  it  is  to  be  employed.     (Id.  492, 493.) 

§  430.  The  Same. — **  The  attachment  may  be  of  goods  and  chat- 
tels themselves,  or  of  rights  and  credits,  and,  by  actual  anest  of  the 
goods,  or  by  notice  to  the  person  having  either  or  both  in  his  pos- 
session. (Conk.  Ad.  P.  478.)  When  the  service  is  by  notice,  and 
not  by  actual  levy  on  the  goods,  two  things  are  necessarily  implied : 
1.  That  the  garnishee  be  apprised  of  what  the  process  demands  and 
for  what  cause  ;  and,  2.  That  he  be  warned  of  the  time  and  place 
to  appear  before  the  court,  and  discharge  himself  of  the  effect  of  the 
citation,  by  showing  that  he  holds  nothing  belonging  to  the  debtor. 
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or  by  specifying  exactly  what  it  is,  and  submitting  himself,  in  re- 
spect thereto,  to  the  authority  of  the  court. 

**  The  term  garnishee  means  one  warned  or  vouched  in  respect  to 
the  interest  of  third  parties  (  F.  N.  B.  106)  ;  and  garnishment  is  a 
warning  ( Jacob's  L.  Diet.;  Encycl.  Amer.  Foreign  Attachment). 
Accordingly,  under  the  custom  of  London,  the  garnishee  must  be 
warned  not  to  pay  the  money  to  the  debtor,  and  to  appear  and  an- 
swer to  the  plaintiff's  suit.  (Bohun's  Customs  and  Priv.  of  London, 
256;  Comyn's  Dig.  Attachment,  A.)  So  he  may,  it  seems,  plead 
to  the  general  actiou,  and  deny  the  indebtedness  of  the  defendant. 
(Comyn's  Dig.  Attachment,  E.)  The  same  rule  obtains  in  a  trus- 
tee process.     (6  Dane's  Ab.  ch.  192,  art.  1.) 

"The  garnishee,  under  the  English  law,  may  appear  by  attorney, 
and  plead  that  he  has  no  property  of  the  defendant  in  his  hands, 
or  confess  it,  or  wage  his  law,  or  plead  other  special  matter.  (Bo- 
hun,  256.)  The  general  issue  is,  whether  the  garnishee,  at  the  time 
of  the  attachment,  or  at  any  time  after,  had  any  money  or  goods  of 
the  defendant  in  his  hands.  (Id.  255.)  The  plaintiff  is  thus  put 
to  prove  that  the  garnishee  had  moneys  in  his  hands ;  and,  if  this 
proof  is  not  made,  a  verdict  will  be  rendered  for  the  garnishee. 
(Id.  258.)  When  the  proceeding  is  for  the  purpose  of  bringing  the 
defendant  into  court,  and  he  makes  default  on  proclamation,  a  scire 
faciei  issues  against  the  garnishee.  (Comyn.  For.  Attachment,  A.) 
On  the  appearance  of  the  defendant,  all  proceedings  against  the 
garnishee  cease.  (  Cro.  El.  157,  593  ;  Salk.  291.)  And  he  must 
have  notice  of  the  foreign  attachment,  to  bind  him  in  the  allotment 
of  his  effects  to  the  debt.     (Fisher  v.  Lane,  8  Wilson,  296.) 

**  In  the  states  using  the  remedy  of  foreign  attachment,  its  effect 
is  principally  regulated  by  statute ;  but  in  all  cases  the  cardinal 
principle  in  the  proceeding  is,  that  the  trustee  or  garnishee  shall, 
by  summons  or  scire  facias^  be  brought  into  court,  with  notice  of 
the  claim  upon  him,  and  have  a  full  opportunity  to  oppose  the  de- 
mand. (6  Dane's  Ab.  492,  ch.  192,  arts.  1  to  8.)  And  see  the 
practice  in  various  states,  stated  and  explained.  (Graighle  v.  Wot- 
tagle  et  al.,  Pet.  C.  R.  345 ;  Manken  v.  Chandler  &  Co.,  2  Brockb. 
C.  R.  125;  Fisher  v.  Consequa,  2  Wash.  C.  R.  382;  Franklin  v. 
Ward,  8  Mason,  136  ;  ibid.  247;  Pickquet  v.  Swan,  4  Mason,  443 ; 
Barry  v.  Fayles,  1  Peters'  R.  315 ;  Brasheer  v.  West,  7  Peters,  621, 
and  2  U.  S.  Digest,  Supplement,  884.) 
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§  431.  The  Same. — "  Although  the  admiralty  process  of  foreign 
attachment  is  not  boiTowed  from  that  given  by  the  custom  of  London, 
or  the  trustee  processes  in  use  in  most  of  the  states  of  the  Union, 
yet,  all  being  directed  to  a  common  object,  and  founded  upon  unity 
of  principle,  light  is  reflected  from  one  upon  the  other,  and  we  may 
accordingly  recur  to  the  practice  of  the  law  courts,  serviceably,  for 
explications  of  the  methods  by  which  the  common  design  is  best 
effected. 

"  We  will  consider,  however,  more  specifically,  how  the  law  and 
practice  stand  in  the  Court  of  Admiralty  on  this  head. 

"  Gierke's  Praxis,  as  appears  by  the  preface  to  the  edition  in  Latin, 
was  compiled  in  the  reign  of  Elizabeth,  and  became  a  standard  au- 
thority long  before  it  was  published  ;  and  the  scattered  manuscripts 
were  revised  and  arranged  under  the  sanction  of  men  of  great  emi- 
nence and  experience  in  that  bmnch  of  the  law.  It  has  always  been 
accepted  as  the  most  authoritative  exposition  extant  of  the  early  course 
and  usages  in  admiralty  proceedings.  (2  Brown  Civ.  &  Ad.  896; 
1  Atk.  R.  296  ;  3  D.  &  E.  338.)  Title  28  lays  down  the  principle 
and  furnishes  the  outline  of  the  form  of  the  warrant,  applicable  to 
foreign  attachments  used  to  compel  the  appearance  of  a  defendant; 
and  art.  82,  in  connection  with  art.  28,  renders  the  direction  full  and 
explicit,  beyond  all  ambiguity,  that  both  the  debtor  and  garnishee 
are  to  be  cited  to  appear  in  court  and  answer  the  matter  of  claim. 

§  432.  The  Same. — "  These  chaptei-s  or  articles  of  Clerke  were  rec- 
ognized in  the  South  Carolina  District  Court  in  1802  as  sufficient 
authority  for  arresting  property  to  compel  the  defendant's  appear- 
ance, and  although  the  form  of  the  warrant  in  that  case  is  not  given, 
it  is  plainly  to  be  implied  that  it  conformed  to  the  directions  of  Clerke. 
(Bee  R.  186.)  The  rules  of  practice  of  this  court,  first  compiled  in 
1828,  and  revised  in  1838,  provide,  that  if  a  party  against  whom  a 
warrant  of  arrest  issues,  cannot  be  found,  and  return  thereof  be 
made,  the  plaintiff  may  have  a  warrant  to  attach  the  property  of 
the  defendant,  and  may  also  have  inserted  therein  a  clause  of  for- 
eign attachment,  according  to  the  course  of  the  admiralty.  (Rule 
25.) 

"  The  same  practice  prevails  in  the  First  Circuit.  (Dunlap's  Ad. 
Pr.  139,  140.)  The  foreign  attachment  sued  out  here  must  be  ac- 
cording to  the  course  of  the  admiralty,  and  that  has  been  amply 
shown  to  require  notice  or  citation  to  the  garnishee.    The  argument 
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against  this  motion  is,  that  by  Rule  29  the  garnishee  was  obliged, 
on  the  mere  attachment  of  the  goods  of  a  debtor  in  his  hands,  to 
file  his  affidavit,  giving  a  full  statement  of  the  property  in  his  hands, 
or  pay  it  into  coui-t,  and  that  such  service  was,  accordingly,  all  the 
notice  or  warning  necessary  to  give  him. 

"  The  rule  will  not  justify  that  interpretation.  It  does  not  regu- 
late the  manner  of  making  out  or  serving  a  foreign  attachment. 
These  are  supposed  to  have  been  conformably  to  the  course  of  the 
admiralty ;  and  then  it  supplies  a  summary  and  cheap  method  by 
which  the  holder  of  the  property  may  become  discharged  from  the 
cause,  and  whereby,  also,  his  creditor  may  be  secured  the  control  of 
the  property  attached. 

§  433.  The  Same.— ''  Rules  2  and  37  of  the  Supreme  Court,  adoptr 
ed  since  the  decision  in  10  Wheat.  478,  specify  concisely  the  steps 
the  creditor  and  garnishee  are  respectively  to  take.  The  process  is 
described  by  which  a  defendant  may  be  arrested  in  suits  in  personam. 
(Rule  2.)  The  mesne  process  may  be  by  a  simple  warrant  of  arrest 
of  the  peraon,  in  the  nature  of  a  capias^  or  by  a  simple  monition,  in 
the  nature  of  a  summons,  to  appear  and  answer  to  the  suit,  as  may 
be  prayed  for  in  the  libel ;  or  the  warrant  for  the  arrest  of  the  per- 
son may  have  a  clause  therein,  that,  if  he  cannot  be  found,  to  attach 
his  goods  and  chattels,  or  if  such  property  cannot  be  found,  to  at- 
tach his  credits  and  effects  in  the  hands  of  the  garnishees  named 
therein. 

*'It  is  insisted,  that  the  foreign  attachment  clause  authorized  by 
this  rule,  is  not  required  to  contain,  also,  a  summons  or  notice  to  the 
garnishee  to  appear,  and  that  accordingly  no  such  citation  need  be 
made. 

**  The  argument  would  equally  prove,  that  it  is  not  necessary  to 
cite,  or  Summon  the  defendant  himself,  for  as  he  is  absent,  and  can- 
not be  arrested,  if  no  citation  is  to  be  served  on  the  holder  of  his 
propeity,  the  libellant  would  be  allowed  to  seize  the  property  and 
prosecute  to  a  decree,  without  notification,  to  any  person,  of  his 
acts. 

"  This,  most  manifestly,  cannot  be  so,  upon  general  principles ; 
and  Rule  37,  instead  of  favoring  that  conclusion,  in  my  judgment, 
most  clearly  implies,  that  the  garnishee  is  before  the  court  in  the 
ordinary  way  of  bringing  in  such  party.  It  provides,  that,  in  cases 
of  foreign  attachment,  the  garnishee  shall  be  required  to  answer  on 
16 
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oath,  as  to  the  debts  and  effects  in  his  hands,  and  to  such  interroga- 
tories as  may  be  propounded  by  the  libellant;  and  if  he  refuse  or 
neglect  to  do  so,  the  court  may  award  compulsory  process,  in  per- 
sonam, against  him. 

"  A  party  is  not  placed  in  a  predicament  subjecting  him  to  attach- 
ment, but  in  disobeying  or  countemcting  some  process  or  mandate 
of  court ;  and  this  regulation  imports,  that  he  has  been  put  within 
the  jurisdiction  of  the  cause  and  the  court  bv  service  of  process  on 
him." 


On  default  of  one  summoned  sis  garnishee,  the  libellant  is  not 
entitled,  under  Rule  87,  to  compulsory  process  in  personam  against 
him.  Such  process  issues  only  to  compel  an  answer.  But  after  de- 
fault, the  garnishee  cannot  put  in  an  answer,  as  a  matter  of  right, 
except  to  state  facts  which  have  occurred  since  the  default.  And  if 
the  libellant  can  satisfy  the  court,  by  affidavits,  that  the  garnishee 
has  debts,  effects,  or  credits  in  his  hands,  he  may  have  execution 
against  them,  if  no  answer  has  been  given.^^ 

§  433  a.  Attachment  on  Real  Estate. — [It  will  be  noticed  that 
only  an  attachment  upon  "goods, chattels,  debts,  credits  or  effects  "' 
is  spoken  of  in  the  Admiralty  Rules.  Can  real  estate  also  be  at- 
tached ? 

Remembering  that  the  object  of  an  attachment  in  admiralty  is  to 
compel  the  appearance  of  the  defendant  there  seems  no  especial 
reason  why  this  should  not  be  done  by  an  attachment  of  his  lands 
as  well  as  by  that  of  his  goods. 

In  Miissachusetts  the  original  process  of  attachment  formerly  ran 
against  lands,  as  is  stated  by  Dunlap  in  his  book  on  Practice 
(p.  138).^^  He  says  that  in  England  the  process  of  the  admiralty 
does  not  run  against  lands,  citing  as  proof  2  Brown's  Civil  Law, 
p.  410,  where,  however,  the  author  is  speaking  not  of  the  process  of 
attachment,  but  of  the  liability  of  stipulators  under  their  stipulation. 
Still  there  is  no  doubt  that  Clerke's  Praxis  and  other  ancient  books 
of  practice  do  not  speak  of  attaching  lands.  But  it  may  very  easily 
be  that  that  was  only  because  the  occasion  for  it  had  never  arisen. — 


^6  McDonald  v.  Reynolds,  11  Law  Rep. 
N.  S.  157;  Shorey  v,  Rennell,  Sprague, 
418. 

^^  The  reference  wlilch  Dunlap  makes 


to  "  Stone's  Cases"  as  his  authority,  is 
a  reference  not  to  a  book  but  to  ia  suit 
of  that  name  brought  before  the  Mas 
sachusetts  Court,  not  reported. 
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So  too  the  second  Admiralty  Rule  of  the  Supreme  Court  which 
says  what  the  "  mesne  process  may  be  "  does  not  mention  lands. 
But  is  the  rule  exclusive  on  that  point  ?  Other  rules  are  not.  Thus 
the  third  rule  provides  for  the  terms  of  a  stipulation  which  do  not 
include  execution  against  lands,  but  stipulations  given  in  the  South- 
ern and  Eastern  District  of  New  York  under  the  rules  of  those 
Courts  have  always  required  stipulators  to  consent  that  in  case  of 
default  execution  may  issue  against  their  lands  as  well  as  against 
their  goods  and  chattels.  If  the  District  Courts  have  power  to  make 
such  a  rule  as  to  stipulations,  why  have  they  not  power  to  make  it 
as  to  attachments  ?  And  if  they  could  make  a  general  rule  award- 
ing process  of  attachment  as  against  land,  why  would  not  the  court 
have  power  by  order  in  a  special  case  to  award  it?  Such  a  power 
was  exercised  by  the  District  Court  of  Maine  in  a  recent  case,  but 
with  some  hesitation.     No  opinion  on  the  point  was  rendered.^^ 

A  petition  was  presented  to  the  Supreme  Court  some  time  since, 
on  behalf  of  members  of  the  Admiralty  Bar  of  Boston  and  New 
York,  asking  the  Court  to  formulate  a  Rule  on  the  subject  but  thus 
far  no  action  has  been  taken  by  that  Court.] 

§  434.  Doty  of  Marshal  on  Attachment  of  Property.— If  the 

suit  be  in  rem^  it  is,  in  substance,  a  suit  against  all  persons  having 
any  interest  in  the  thing,  to  the  extent  of  their  interest  in  it.  All 
the  world  are  said  to  be  parties  to  such  a  suit,  and  are  bound  by  the 
decree,  so  far  as  the  property  proceeded  against  is  concerned,  and 
may  intervene  and  make  themselves  actual  and  nominal  parties  to 
it,  and  bring  their  rights  before  the  court.^*  The  process  issued  is 
a  warrant  to  arrest  the  property,  and  usually  contains,  also,  a  moni- 
tion to  all  persons  interested,  to  appear  on  a  day  certain,  and  show 
cause  why  the  property  should  not  be  condemned,  to  satisfy  the  de- 
mand of  the  libellant.  On  such  a  process,  it  is  the  duty  of  the 
marshal  to  arrest  the  property  desoibed  in  the  writ,  and  safely  keep 
it,  subject  to  the  order  and  decree  of  the  court,  (in  the  case  of  a 
vessel,  the  warrant  extends  to  sails  and  rigging  taken  ashore,  as  well 
as  to  the  vessel,)  and  also,  to  give  public  notice  of  the  arrest,  and 
of  the  time  assigned  for  the  return  of  the  process  and  the  hearing 
of  the  cause.     This  must  be  given  in  such  newspaper  in  the  district 

"  Swanzy  tj.  Webster.    Not  reported. 
»^nte,  §S364,  865. 
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as  the  District  Court  shall  order.  And  if  there  be  no  newspaper 
published  therein,  then  in  such  other  public  places  in  the  district  as 
the  court  shall  direct.  On  the  return  day  of  the  process,  he  must 
return  the  same  into  court,  with  his  return  endorsed  thereon,  stating 
what  he  has  done  under  the  writ.  He  has  no  right,  on  the  arrest  of 
property  in  rem^  to  take  any  bail  for  the  property,  excei)t  the  bond 
referred  to  in  §  500,  but  he  must  retain  it  specifically,  and  is  respon- 
sible for  its  proper  custody.  For  the  purpose  of  detention  and  secu- 
rity, the  marshal  may,  if  necessary,  take  off  the  sails  of  a  vessel,  or 
her  rudder,  or  anchors,  so  that  she  cannot  escape.^ 

If  there  be  several  parties  having  demands  against  the  thing,  each 
party  brings  his  separate  action  and  issues  his  process,  which  it  is 
the  duty  of  the  marshal  to  serve  and  return  as  though  it  were  the 
only  process,  and  it  is  for  the  court,  upon  the  hearing,  to  determine 
the  order  in  which  the  parties  are  to  be  paid.*^^ 

§  435.  Notice  of  Seizure. — In  cases  of  seizure,  under  the  revenue 
laws,  the  court  must  cause  fourteen  days'  notice  to  be  given  of  the 
seizure  and  libel,  by  causing  the  substance  of  the  libel  with  the  order 
of  the  court  therein,  setting  forth  the  time  and  place  appointed  for 
trial,  to  be  inserted  in  some  newspaper  published  near  the  place  of 
seizure ;  and  also,  by  posting  up  the  same  in  the  most  public  man- 
ner, for  the  space  of  fourteen  days,  at  or  near  the  place  of  trial. 

In  analogy  with  this  statute  provision,  it  is  the  practice  in  the 
Southern  District  of  New  York  to  require  the  marshal  to  make  the 
same  publication  and  action  in  all  civil  cases  in  rem  between  party 
and  party,  unless  the  court  shall  for  sufficient  cause  order  a  shorter 
publication.22 

§  436.  Form  of  Attacliment  in  Rem.— The  usual  attachment 
and  monition  in  rem  is  in  the  following  form : 


*^Ante,  §§364,  365;  Lane  v.  Town- 
send,  Ware,  296;  The  Alexander,  1 
Dods.  282;  The  Dundee,  1  Hag.  Ad.  R. 
124;  Act  of  May  8,  1792,  §  4;  Conk. 
Treat  2d  ed.  120;  Ad.  Rule  9;  Act  of 
March  2,  1799,  §  69;  Ex  parte  Jesse 
Hoyt,  38  U.  S.  (13  Pet.)  279;  Sea  Laws, 
445;  Boyd  Proc.  17;  Jennings  v.  Car- 
Bon»  8  U.  S.  (4  Cranch),  2;  vide  Taylor 


V.  Carryl,  61  U.  S.  (20  How.)  583;  The 
Gazelle,  Sprague,  378;  The  Julia  Ann, 
id.  382. 

^^Po8t,  §560;  The  Globe,  2  Blatchf. 
C.  C.  K  427;  vide  The  Adele,  1  Bene- 
dict, 308. 

«  Ad.  Rule  9;  Rev.  Stat  §923;  Dist 
Rule,  32;  Conk.  Treat  2d  ed.  861. 
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"  Southern  District  of  New  York^  as. 

**Thb  President  of  the  United  States  of  America, 

"  To  the  Marshal  of  the  Southern  District  of  New  York^ 

Greeting  : 

"  Whereas,  a  libel  has  been  filed  in  the  District  Court  of  the 

United  States,  for  the  Southern  District  of  New  York,  on 

[l.  8.]  the  first  day  of  June,  in  the  year  of  our  Lord,  one  thousand 

eight  hundred  and  forty-nine,  by  William  Robinson  against 

the   Bark   Richard  Alsop,  whereof   George  Johnson  is  or 

lately  was  master,  her  tackle,  apparel,  and  furniture,  in  a  clause  of 

contract,  civil  and  maritime,  for  the  reasons  and  causes  in  the  said 

libel  mentioned,  and  praying  the  usual  process  and  monition  of  the 

said  court  in  that  behalf  to  be  made,  and  that  all  i)ei'sons  interested 

in  the  said  vessel,  her  tackle,  etc.,  may  be  cited,  in  general  and 

special,  to  answer  the  premises,  and  due  proceedings  being  had,  that 

the  said  vessel,  her  tackle,  etc.,  may,  for  the  causes  in  the  said  libel 

mentioned,  be  condemned  and  sold  to  pay  the  demands  of  the  libel- 

lant: 

"  You  are  hereby  commanded,  to  attach  the  said  bark  or  vessel, 
her  tackle,  etc.,  and  to  detain  the  same  in  your  custody,  until  the 
further  order  of  the  court  respecting  the  same,  and  to  give  due  notice 
to  all  persons  claiming  the  same,  or  knowing  or  having  anything  to 
say  why  the  same  should  not  be  condemned  and  sold  pui-suant  to 
the  prayer  of  the  said  libel,  that  they  be  and  appear  before  the  said 
court,  to  be  held  in  and  for  the  Southern  District  of  New  York,  on 
the  third  Tuesday  of  June,  instant,  at  eleven  o'olock  in  the  forenoon 
of  the  same  day,  if  the  same  shall  be  a  day  of  jurisdiction,  otherwise 
on  the  next  day  of  juiisdiction  thereafter,  then  and  there  to  inter- 
pose a  claim  for  the  same,  and  to  make  their  allegations  in  that  be- 
half. And  what  you  shall  have  done  in  the  premises  do  you,  then 
and  there,  make  return  thereof,  together  with  this  writ. 

"  Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  court, 
at  the  city  of  New  York,  this  first  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-nine,  and  of  our  Inde- 
pendence the  seventy -third. 

"  Jas.  W.  Metoalf,  Clerk. 

«  W.  R.  Bebbe,  Proctor  for  libellantJ' 

§  437.  The  Marshal's  Betom. — The  return  of  the  marshal  should 
be  endorsed  on  the  writ  in  the  following  form : 

^^  In  obedience  to  the  within  attachment  and  monition,  I  attached 
the  property  therein  described,  on  the  second  day  of  June,  instant, 
and  have  given  due  notice  to  all  pei'sons  claiming  the  same,  that 
this  court  will,  on  the  third  Tuesday  of  June  instant,  (if  that  day 
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should  be  a  day  of  jurisdiction,  if  not,  on  the  next  day  of  jurisdic- 
tion thereafter,)  proceed  to  the  trial  and  condemnation  thereof,  should 
no  claim  be  interposed  for  the  same. 

"  Henry  F.  Talmadge,  U,  S,  Marshal. 
«  Dated  June  17th,  1849." 

[It  is  not  uncommon,  however,  that  the  mai-shal  has  not  been  re- 
quired to  publish  the  notice  referred  to  in  §  435,  in  which  case  it  is 
usual  for  the  marshal's  return  to  state  that  he  has  ^^not  given  due 
notice,  etc."  If  it  is  necessary,  in  order  to  cut  off  parties  who  have 
not  appeared,  that  the  notice  shall  be  published,  it  is  usual  for  the 
proctor,  when  the  return  is  made  in  that  form,  to  ask  for  what  is 
called  "  a  short  order "  of  publication,  and  to  lay  the  process  over 
for  a  suflScient  time  for  such  publication  of  the  notice.] 

§  438.  Notice  in  Suit  in  Bern. — The  proceeding  in  rem  is  predi- 
cated on  the  assumption  that  the  owner  and  other  persons  interested 
in  property  have  it  in  their  own  charge,  or  have  placed  it  under  the 
control  of  othei-s,  who  will  see  that  their  interests  will  be  protected, 
whenever  any  process  shall  be  served  upon  it.  The  process  com- 
mands the  marshal  to  notify  all  parties, — it  is  his  duty,  therefore,  to 
make  the  service  openly, — to  leave  a  written  notice  with  the  person 
in  possession,  and  to  exercise  his  acts  of  custody  and  control,  in 
such  open  and  visible  manner,  by  a  keeper,  or  otherwise,  that  the 
persons  having  the  ^ame  in  charge  may  take  the  necessaiy  steps  to 
pi-otect  the  rights  of  all  those  interested.® 

§  439.  Seizure  nnder  Process  in  Rem. — Process  in  rem  is  founded 
on  a  right  in  the  thing,  and  the  object  of  the  process  is  to  obtain 
the  thing  itself,  or  a  satisfaction  out  of  it,  for  some  claim  resting  on 
a  real  or  a  quasi  proprietary  right  in  it.  The  court  arrests  the  thing 
for  the  purposes  of  satisfaction.  It  holds  its  possession  by  its  offi- 
cei-8,  and  the  property  in  contemplation  of  law  is  in  the  custody  of 
the  court  itself.  As  the  court  has  the  legal  possession  for  the  pur- 
poses of  justice,  and  to  that  extent  is  clothed  with  the  sovereignty 
of  the  country,  it  has,  of  coui-se,  the  power  to  defend  and  protect 
its  possession,  and  to  resume  it,  if  it  should  be,  by  any  means  di- 
•  vested.  If,  therefore,  the  thing  be  taken  out  of  the  possession  of 
the  officer,  by  a  party  to  the  suit  or  by  a  stranger,  the  court,  on  mo- 
tion, will  compel  such  person,  by  attachment,  or  other  summary 
»  Ante,  §§  364,  365;  Betts'  Prac;  see  In  re  Fassett,  142  U.  S.  p.  482. 
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process,  to  re-deliver  it.  And  if  a  purchaser  obtain  possession  with- 
out paying  the  price,  he  may,  in  like  manner,  be  compelled  to  pay 
the  puixihase  money,  or  redeliver  the  property  to  the  officer.^ 

§  440.  Property  in  Possession  of  a  IMrd  Person. — In  all  suits 
in  rem  against  a  ship,  her  tackle,  sails,  apparel,  furniture,  boats,  and 
other  appurtenances,  if  such  tackle,  apparel,  sails,  furniture,  boats, 
or  other  appurtenances,  are  in  the  possession,  or  custody  of  any  third 
person,  the  court  may,  after  a  due  monition  or  notice  to  such  third 
I^ereon,  and  on  hearing  cause,  if  any,  why  the  same  should  not  be 
delivered,  award  and  decree  that  the  same  be  delivered  into  the  cus- 
tody of  the  marshal,  or  other  proper  oflScer,  if,  upon  the  hearing,  the 
same  is  required  by  law  and  justice.  [Or,  if  they  have  been  sold, 
the  court  may  require  the  party  holding  the  proceeds  to  pay  the 
same  into  court.]  ^  The  rule  of  the  Supreme  Court  mentions  only 
the  case  of  a  ship,  but  the  principle  is  one  of  general  application, 
and  under  like  circumstances,  when  a  principal  object  is  arrested, 
and  some  of  its  appurteuances  are  withheld  from  the  marshal  by  a 
third  person,  the  court  would,  in  the  manner  pointed  out  in  the  rule, 
compel  its  delivery  to  the  marshal.  The  proceeding  can  work  no 
injustice,  for  such  thiid  person  can  immediately  intervene  in  the 
suit,  for  his  interest  in  the  things  so  taken  from  him.^ 

§  440  a.  Property  in  Custody  of  Collector.— ^[The  question  has 
arisen  whether  a  process  in  rem  against  goods  (as  in  a  suit  for  freight) 
can  be  served  by  the  marshal  when  the  goods  are  held  by  the  collector 
of  the  United  States  for  duties.  It  has  been  held  that  where  the 
marshal  served  such  a  process  by  exhibiting  the  process  to  the  col- 
lector and  leaving  with  him  a  copy  and  delivering  notice  of  the  at- 
tachment to  the  keeper  of  the  public  store  in  which  the  goods  were, 
such  service  was  sufficient  to  give  the  court  jurisdiction  to  make  a 
decree  in  the  cause  and  to  issue  a  venditioni  eocponai  for  the  sale  of 
the  goods  subject  to  the  payment  of  the  duties  and  expenses  due  the 
United  States.]  27 

§  441.  Freight  and  Proceeds. — In  cases  of  proceedings  in  rem^ 


'*The  U.  S.  tj.  La  Jeuiie  Eugenie, 
2  Mason,  409;  The  Phebe,  Ware,  362. 
*  The  Geo.  Prescott,  1  Ben.  7. 


«The  Dundee,  1  Hag.  Ad.  R.  124; 
The  Alexander,  1  Dod.  282;  Ad.  Rule  8. 

^  250  Tons  of  Salt,  5  F.  R.  216;  3173 
Casks  of  Cement,  40  F.  R.  606. 
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where  freight  or  other  proceeds  of  property  are  attached,  or  are 
bound  by  the  suit,  (as  is  often  the  case  in  suits  for  seamen's  wages, 
bottomiy,  or  salvage,)  and  such  freight,  or  other  proceeds  are  in  the 
hands  or  possession  of  any  person,  the  court,  upon  application,  by 
petition,  of  the  party  interested,  may  require  the  party  charged  with 
the  possession  thereof,  to  appear  and  show  cause  why  the  same  should 
not  be  brought  into  court,  to  answer  the  exigency  of  the  suit,  and  if 
no  sufficient  cause  be  shown,  the  court  may  order  the  same  to  be 
brought  into  court  to  answer  the  exigency  of  the  suit,  and  upon 
failure  of  the  party  to  comply  with  the  order,  may  award  an  attach- 
ment, or  other  compulsory  process,  to  compel  obedience  thereto.^ 

Draw  a  petition^  stating  briefly  the  facts^ — let  it  be  sworn  to  before  a 
United  States  commissioner  or  notary^ — serve  copy  and  notice  of 
presenting  the  same^  with  time  and  place^  on  the  party  holding  the 
property.^ 

§  442.  Doty  of  the  Marshal. — It  is  also  the  duty  of  the  marshal 
to  keep  the  property  seized,  in  such  safe  and  secure  manner  as  to 
protect  it  from  injury  while  in  his  custody ;  so  that  if  it  be  con- 
demned, or  be  restored  to  the  owner,  its  value  to  the  parties  may 
be  unimpaired,  and  the  mai^shal  himself  be  not  responsible  for  un- 
necessary deterioration  or  damage. 

§  443.  Separate  Processes  may  be  issued. — If  the  suit  be  both 
in  rem  and  in  personam^  there  may  be  separate  processes  at  differ- 
ent periods,  or  one  process  may  combine  the  usual  process  in  per- 
sonam with  the  process  in  rem^  in  which  case  the  marshal  executes 
it  in  the  same  manner  as  he  would  do  the  two  if  they  were  sepa- 
rate, and  he  makes  on  the  united  process  a  return  of  all  that  he  has 
done  in  pursuance  of  the  writ. 

»Ad.  Rule,  38;  Ijsate  t?.  Townsend,  I  Curtis,  466. 
Wai-e,  296;   Greenhill  t?.   GreenhiU,   l|     » See  Forms  in  Appendix. 
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CHAPTER  XXIV. 

Interlocutory  Sale  or  Delivery  op  Property. 

§  444.  Sale  and  Appraisement. — If  the  property  be  in  its  nature 
perishable,  or  is  liable  to  deterioration,  decay,  or  injury,  by  being 
detained  in  custody  pending  the  suit,  the  court  may,  on  the  appli- 
cation of  either  party,  in  its  discretion,  order  the  same,  or  so  much 
thereof  as  shall  be  perishable,  or  liable  to  deterioration,  decay,  or 
injury,  to  be  sold,  and  the  proceeds  thereof,  or  so  much  thereof  as 
shall  be  a  full  security  to  satisfy  the  decree,  to  be  brought  into  court, 
to  abide  the  event  of  the  suit.  Instead  of  a  sale  the  court  may,  on 
the  application  of  the  claimant,  order  an  appraisement  of  the  prop- 
erty to  be  made,  and  order  the  same  to  be  delivered  to  the  claimant, 
on  his  depositing  in  court  so  much  money  as  the  court  shall  direct, 
or  the  court  may  order  it  to  be  delivered  to  him  on  his  giving  a  stip- 
ulation, with  sureties,  in  such  sum  as  the  court  shall  direct,  to  pay 
the  money  awarded  and  abide  by  the  final  decree  rendered  by  the 
court,  or  the  appellate  court,  if  any  appeal  be  taken.  These  orders 
for  sale,  or  deliveiy  on  bail,  may  be  made  at  any  time,  as  well  in  va- 
cation as  in  term.^  In  such  cases,  the  money  deposited,  the  stipula- 
tion, or  the  proceeds  of  the  sale,  are  a  substitute  for  the  thing  itself, 
and  to  them  the  court  resorts  for  satisfaction  of  the  decree.^ 

§  445.  Appraisal  of  Property. — The  89th  section  of  the  Collection 
Act  of  March  2, 1799,  (see  Rev.  Stat.  §  938,)  provides,  that  in  cases 
of  seizure,  upon  the  prayer  of  any  chiiinant  of  the  seized  property, 
or  any  part  thereof,  that  the  same  may  be  delivered  to  him,  it  shall 


1  A(L  Rule  10;  Dist  Rules,  26,  27,  28, 
29,  30;  Conk.  Treat  2d  edit  363;  Col- 
lection Act,  March  2,  1790,  §89;  The 
Alligator,  1  Gal.  148;  The  Struggle,  id. 
476;  Act  of  April  5,  184S;  post,  §  448. 

The  American  Admiralty  acta  by  a 
simple  order  of  the  court  in  interlocu- 
tory directions,  where  tlie  British  Ad- 


miralty sometimes  acts  by  warrants, 
commissions,  and  monitions.  .Coote*8 
Prac.  16,  18. 

^  Jennings  o.  Carson,  8  IT.  S.  (4  Cranch), 
25,  26;  The  Nathaniel  Hooper,  3  Sum. 
542,  562;  The  Cheshire,  Blatchf.  Pr. 
Cas.  165. 
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be  lawful  for  the  court  to  appoint  three  proper  persons  to  appraise 
the  property,  who  shall  be  sworn  in  open  court  for  the  faithful  dis- 
charge of  their  duty;  and  such  appraisement  shall  be  made  at  the 
expense  of  the  party  on  whose  prayer  it  is  granted ;  and  on  the  re- 
turn of  such  appraisement,  the  claimant,  with  one  or  more  sureties, 
may  give  a  bond  for  the  appraised  value  ;  and  the  court,  on  being 
furnished  with  the  certificate  of  the  collector  of  the  district  that 
the  duties  are  paid,  may  order  the  property  to  be  delivered  to  the 
claimant  and  the  bond  to  be  filed,  and  if  the  goods  are  acquitted, 
the  bond  shall  be  cancelled  ;  but  if  judgment  shall  pass  against  the 
claimant  for  the  whole  or  any  part  of  the  property,  and  the  claim- 
ant shall  not,  within  twenty  days  thereafter,  pay  into  court,  or  to 
the  proper  officer  thereof,  the  appi-aised  value  of  the  property  con- 
demned, with  costs,  judgment  shall  be  granted  on  the  bond  on  mo- 
tion in  open  court,  without  further  delay. 

The  same  practice  has  been  pumued  in  cases  between  individuals. 
Indeed,  the  statute  was  but  an  adaptation  of  the  admimlty  practice 
to  seizure  cases,  probably  caused  by  a  doubt,  springing  out  of  the 
analogy  between  cases  of  seizure  and  those  of  prize,  in  which  latter 
cases  property  is  never  delivered  on  bail,  before  decree,  except  by 
consent.  The  appraisers  are  sworn  "  faithfully  and  justly  to  ap- 
praise the  property  according  to  the  true  value  thei*eof,  and  the  best 
of  their  skill  and  judgment."  * 

§  446.  Property  may  be  Bailed  at  Any  Time.— Without  advert- 
ing to  the  well  settled  principle,  that  the  Court  of  Admiralty  is 
always  open,  and  that  all  proceedings  in  causes  are  entered  as  tak- 
ing place  in  open  court,  it  was  supposed  that  a  further  act  was  nec- 
essary, and  accordingly  the  act  of  April  5,  1832  (Rev.  Stat.  §  940), 
was  passed,  providing,  that  such  proceedings,  in  all  cases,  may  take 
place  as  well  in  vacation  as  in  term,  and  that  the  bail  may  be  taken 
by  the  clerk,  on  the  parties  producing  the  certificate  of  the  collector 
of  the  sufficiency  of  the  sureties, — the  collector  and  district  attorney 
being  reasonably  notified  in  cases  of  the  United  States,  and  the 
party  or  counsel  in  all  other  cases. 

The  learned  judge  of  the  Northern  District  of  New  York  ex- 
pressed a  doubt  whether  an  admiralty  stipulation  without  seal  would 
be  a  compliance  with  the  act,  which  uses  only  the  word  bond;  and 
whether  the  appraisers  can  be  sworn  before  the  clerk  in  vacation,  in 

•  Coote'8  Prac.  83;  Dist  Rule  29. 
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seizure  eases.  All  the  principles  of  admiralty  practice,  and  its  rules 
of  construction,  seem  to  me  to  concur  in  removing  such  doubt.  A 
stipulation  is  a  bond.     It  is  that  by  which  the  party  is  bound. 

The  length  of  notice,  mode  of  service,  and  other  such  details,  can 
be  regulated  only  by  the  judge  of  each  district,  according  to  the  cir- 
cumstances of  the  district.^ 

§  447.  Delivery  of  a  Yessel  to  Her  Owner  on  Ball.— If  a  ship  or 
vessel  be  arrested,  the  same  may,  upon  the  application  of  the  claim- 
ant, be  delivered  to  him,  upon  an  appraisement  under  the  direction 
of  the  court,  upon  his  depositing  in  court  so  much  money  as  the 
court  shall  order ;  or  upon  his  giving  a  stipulation,  with  sureties,  as 
in  the  case  of  perishable  goods ;  and  the  stipulation  or  money  there- 
after becomes  a  substitute  for  the  thing  itself.  When  a  vessel  is 
delivered  on  bail,  the  owner  takes  her  cum  anere.  She  still  remains 
in  his  hands,  liable  to  all  the  liens  legally  attaching  on  her.  If, 
however,  it  becomes  necessary  for  the  purposes  of  justice,  the  vessel 
may  be  re-arrested.^ 

The  object  of  these  various  provisions  is  to  enable  parties  to  save 
themselves  from  those  indirect  consequences  of  litigation  in  rem^ 
which  are  often  destructive  of  the  thing  itself,  and  deeply  injurious 
to  the  party,  without  any  benefit  whatever  to  the  cause  of  justice, 
or  to  the  proceedings  in  court ;  and,  therefore,  if  the  claimant  de- 
cline to  make  any  such  reasonable  application  to  meliorate  the  evils 
of  delay,  and  allows  the  ship  to  lie  in  the  custody  of  the  marshal  the 
couit  may,  in  its  discretion,  on  the  application  of  either  party,  upon 
due  cause  shown,  order  a  sale  of  the  ship,  and  direct  the  proceeds 
to  be  brought  into  court,  or  otherwise  disposed  of,  as  it  may  deem 
most  for  the  benefit  of  all  concerned.^ 

§  448.  Belief  by  Order  of  Court. — These  applications  for  inter- 
locutory or  provisional  relief,  may  be  made  at  any  time  after  the 
commencement  of  the  suit,  and  before  the  decree,  and  as  often,  and 
whenever  the  circumstances  may  require  such  relief,  at  chambers  as 
well  as  in  open  court,  in  vacation  as  well  as  in  term.     It  should, 

«  The  Gran  Para,  23  U.  S.  (10  Wheat) 
407;  U.  S.  V.  Ames,  99  U.  S.  41. 

«Conk.  Treat.  2d  ed.  363;  Lane  v. 
Townsend,  Ware,  296;  Ad.  Rule,  11 ; The 
Sally,  3  C.  liob.  148;  The  LangdoD 
Cheves,  2  Mason,  57. 


*Conk.  Treat  2d  ed.  366;  The  Alli- 
gator, 1  GaL  148;  The  Struggle,  id.  476; 
The  U.  S.  V.  Four  Part  Pieces  of  Wool- 
len Cloth,  1  Paine,  435;  Nelson  v.  The 
U.  S.,  1  Pet  C.  C.  R.  235;  Lane  v.  Town- 
send,  Ware,  296. 
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however,  be  observed,  that  no  person  is  allowed  to  make  an  applica- 
tion to  the  court,  in  relation  to  the  proceedings,  unless  he  first  by  a 
claim,  or  some  stipulation,  or  other  regular  proceeding,  acquire  an 
acknowledged  legal  relation  to  the  cause.  In  the  matter  of  the  sale 
or  delivery  of  property,  mutual  convenience  and  the  desire  to  save 
expense  induce  the  parties  usually  to  consent  to  the  proper  oi-der. 
If  consent  will  not  be  given,  application  must  be  made  to  the  court. 

Draw  claim^ — have  it  sworn  to  before  a  United  States  judge^  clerk^ 
commissioner^  or  a  notary^  and  file  it.     CRve  stipulation  for  costs. 

Make  an  affidavit  of  the  circumstances.  Let  it  he  sworn  to  as  above. 
Serve  copy^  with  notice  of  motion^  on  the  opposite  party.  Get  ad- 
mission^ or  make  proof  of  service^  and  make  motion  in  open  court  or 
at  chambers!^ 

'  For  Forms  see  Appendix. 
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CHAPTER  XXV. 
Return  of  Process — Default — Appearance. 

§  449.  Praetice  on  Return  of  Process. — At  the  opening  of  the 
court,  on  the  return  day  of  the  process,  the  marahal  returns  the  pro- 
cess to  the  clerk.  The  proctor  of  the  libellant  should  always  be  in 
court  on  the  return  day. 

[If  the  process  has  not  been  served  the  marshal  so  returns,  and 
the  libellant's  proctor  may  thereupon,  if  he  desires,  ask  for  an  alias 
process,  which,  being  ordered,  is  issued  by  the  clerk  and  delivered 
to  the  marshal  for  service  like  the  original  process.  If  the  process 
has  been  served,  the  return  of  the  mai-shal  is  read  by  the  clerk.] 

The  old  practice  of  calling  the  defendant  on  three  several  days, 
and  entering  three  several  defaults  if  he  did  not  appear,  and  practi- 
cally not  requiring  him  to  appear  till  on  the  third  day,  has  become, 
in  modern  times,  an  empty  form,  producing  nothing  but  expense 
and  delay,  and,  in  the  American  courts,  has  fallen  into  disuse.  The 
crier  now,  by  order  of  the  judge,  if  the  suit  be  in  personam^  calls  the 
defendant ;  and  if  he  does  not  appear  in  person  or  by  proctor,  the 
court,  on  motion  of  the  libellant's  proctor,  pronounces  him  in  con- 
tumacy and  default,  and  adjudges  the  libel  to  be  taken  pro  confeaso 
against  him,  and  proceeds  to  hear  the  cause  ex  parte^  and  to  decree 
therein  as  to  law  and  justice  may  appertain.  This  ex  parte  hearing 
may  take  place  at  the  time  of  the  default,  or  on  any  future  day  in 
court,  as  the  court  may  direct.  The  more  usual  course,  when  the 
libel  is  taken  pro  confesso^  is  to  refer  the  matter  to  a  commissioner, 
to  hear  the  parties  and  make  report  thereon  to  the  court.^ 

The  following  is  the  form  of  the  order : 

"  The  process  in  this  cause  being  returned  personally  served,  the 

defendant  is  duly  called,  and  does  not  appear ;  and  on  motion  of 

,  proctor  for  the  libellant,  the  said  defendant  is 

pronounced  to  be  in  contumacy  and  default,  and  the  libel  is  ad- 

1  Ad.  Role  20;  Collection  Act  of  1799,  §  29;  Conk.  Treat  2d.  ed.  862;  Ad.  Rule 
44;  BettB*  Praa  86. 
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judged  to  be  taken,  pro  confesso^  against  him,  and  is  refeiTed  to 
«  a  commissioner,  to  ascertain  the  amount  due 
to  the  libellant,  and  to  report  the  same  to  the  court,  with  all  con- 
venient speed." 

§  450.  Opening  Deftfnlt. — After  a  decree  of  contumacy  and  de- 
fault, the  defendant,  at  any  time  before  the  final  hearing  and  decree, 
may  apply  to  the  court  to  set  aside  the  default,  and  allow  him  to 
come  in,  appear,  and  answer  the  libel,  and  the  court  may,  in  its  dis- 
cretion, permit  him  to  do  so,  and  may  impose  such  terms  as  to  costs 
as  may  be  just,  even  to  the  payment  of  all  the  costs  of  the  suit  up 
to  the  time  of  the  application.  The  phraseology  of  the  admiralty 
rule  of  the  Supreme  Court  has  been  said  to  require  the  payment  of 
the  whole  costs,  as  a  condition  of  relief,  but  so  strict  and  hard  a  con- 
struction, in  a  court  so  liberal  and  equitable  as  the  admiralty,  would 
not  be  adopted,  unless  a  three-fold  necessity  should  require  it,  and 
no  violence  is  done  to  the  language  by  giving  the  phrase,  "  the  coui-t 
may,  in  its  discretion,"  its  proper  application  to  all  that  follows  it, 
in  the  rule.  Such  applications  to  the  favor  or  discretion  of  the  court, 
must  be  founded  on  affidavit  or  other  evidence  of  the  grounds  of  the 
application  .2 

§  451.  The  Same. — In  the  same  manner,  in  the  discretion  of  the 
court,  on  motion  of  the  defendant,  and  on  payment  of  such  costs, 
and  complying  with  such  ordei's  and  terms  in  the  premises,  as  the 
court  may  direct,  a  final  decree  in  contumacy  and  default  may  be 
rescinded,  and  the  party  allowed  to  appear,  and  a  re-hearing  gianted 
at  any  time  within  ten  days  after  the  decree  has  been  entered.* 

Draw  the  affidavit  of  the  facts — serve  copy  on  the  proctor  of  the  oppo- 
site party ^  with  such  notice  of  making  the  application  as  is  required 
by  the  rules  of  the  court. 

§  452.  Practice  on  Betnrn  of  Process  in  Snits  in  Bern.— If  the 

suit  be  in  rem^  on  motion  of  the  libellant's  proctor,  proclamation  is 
made  by  the  crier  for  all  persons  having  anything  to  say  why  the 
property  should  not  be  condemned  and  sold  to  answer  the  prayer  of 
the  libellant,  to  come  forward  and  make  their  allegations  in  that 
behalf. 

[On  such  proclamation  any  party  having  an  interest  in  the  res 

SAd.  Rale  29. 

*  Ad.  Rule  40;  The  Monarch,  1  W.  Rob.  21;  Conk.  Treat  2d  ed.  894. 


Digitized  by 


Google 


RETITRN  OF  PROCESS— DEFAULT— APPEARANCE.  255 

may  appear.  If  no  one  appears,  the  defaults  of  all  persons  are  en- 
tered. But  before  the  libellant  can  obtain  a  decree  or  an  order  for 
the  sale  of  the  property  he  must  furnish  proof  that  actual  notice  of 
the  action  has  been  given  to  an  owner  or  agent  of  the  vessel  pro- 
ceeded against,  or  to  the  master  in  command  thereof,  or  it  must  be 
made  to  appear  to  the  court  that  such  actual  notice  is  unnecessar}^ 
If  such  proof  be  furnished  a  decree  of  condemnation  and  sale  may 
be  made  on  a  brief  statement  by  the  proctor  of  the  cause  of  action, 
and  the  suit  proceeds  ex  parte  to  a  final  hearing  and  decree,  then,  or 
at  a  future  day ;  or  the  court  may  refer  the  matter  to  a  commissioner 
to  ascertain  the  amount  and  report  it  to  the  court.*  District  Rule 
No.  84  speaks  only  of  actual  notice  where  the  re%  is  a  vessel.  But 
it  is  to  be  presumed  that  a  similar  notice  to  the  owner  or  agent 
would  be  i-equired  if  the  re%  were  anything  other  than  a  vessel.] 
The  following  is  the  order : 

"  The  marshal  having  returned  that  he  has  duly  attached  the  brig 
Sea-Bird,  her  tackle,  apparel,  and  furniture,  and  given  due  notice  to 
all  pei'sons  claiming  tiie  same,  that  this  court  will,  on  this  day,  pro- 
ceed to  the  trial  and  condemnation  thereof,  should  no  claim  be  in- 
terposed for  the  same,  on  motion  of  proctor  of 
tl»e  libellant,  proclamation  is  made  for  all  persons  having  anything 
to  say  why  the  same  should  not  be  condemned  and  sold  to  answer 
the  prayer  of  the  libellant,  to  appear,  and  no  person  appearing,  and 
pi-oof  having  been  furnished  of  actual  notice  of  the  action  to  John 
Doe,  owner  (or  agent  or  master)  of  said  vessel,  on  like  motion  it  is 
ordered,  that  the  defaults  of  all  persons  be  entered,  and  that  the  said 
brig,  her  tackle,  etc.,  be  condemned  and  sold  to  answer  the  prayer 
of  the  libellant,  and  that  a  venditioni  exponas  issue  accordingly ;  and, 
on  like  motion,  it  is  further  ordered,  that  it  be  referred  to  , 
a  commissioner,  to  ascertain  the  amount  due  to  the  libellant, 
and  to  repoi-t  the  same  to  the  court  with  all  convenient  speed.'* 

§  452  a.  Default  of  One  of  Several  Defendants.— If  there  be 
sevei-al  defendants,  or  several  things  proceeded  against  in  the  same 
suit,  and  there  be  a  decree  by  default  against  some,  and  an  appear- 
ance by  others,  the  default  of  one,  though  it  be  absolute,  and  lead 
to  final  judgment  and  execution  against  such  party  or  parties,  does 
not  prejudice  those  who  have  appeared,  and  tiiey  are  at  liberty  to 
controvert  facts,  which,  as  to  all  others  may  be  resjudicatce  by  force 
of  the  default  and  final  decree.^ 

*  Betts'  Pi-ac.  36;  Ad.  Rule  44;  Dist  Rule  84. 
»  The  Mary,  13  U.  S.  (9  Cranch),  142-8. 
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§  453.  Reference  to  compute  Damages. — It  is  not  usual  for  the 
court  to  refer  to  a  commissioner  matters  of  tort  or  uncertain  dam- 
ages, or  mere  questions  of  law,  where  the  judgment  and  discretion 
of  the  court  itself  would  be  better  informed  by  the  actual  hearing 
of  the  controversy,  but  there  is  no  legal  objection  to  making  a  refer- 
ence in  such  cases,  and  it  is  sometimes  done. 

Commissioners,  in  matters  referred  to  them,  have  all  the  usual 
powers  of  Mastei*s  in  Chancery,  in  cases  of  reference,  and  may  ad- 
minister oaths,  and  examine  parties  and  witnesses  in  proper  cases.® 

The  acts  of  Congress  having  provided  for  the  appointment  of 
commissioners  to  perform  various  semi-judicial  duties,  it  is  usual  to 
make  the  references  to  them,  as  persons  experienced  in  such  mat- 
ters, but  there  is  no  legal  objection  to  referring  a  matter  to  one  or 
more  commissioners  chosen  by  the  parties,  or  appointed  by  the  court, 
for  the  particular  case  alone.^ 

§  454.  Default  In  Seizure  Cases. — Tn  cases  of  seizure,  when  no 
one  appeai-s,  the  decree  of  condemnation  is  absolute,— -the  only  ques- 
tion being  whether  the  property  be  forfeited  or  not.  In  such  cases, 
it  is  usual  for  the  district  attorney,  on  his  motion  for  condemnation, 
to  state  briefly  the  substance  of  the  libel  and  the  cause  of  forfeiture.  . 

§  455.  The  Libellant  may  Default. — On  the  return  day  of  the 
process,  or  at  any  other  time,  when,  by  the  couree  and  order  of  the 
court,  it  is  the  duty  of  the  libellant  to  take  any  step  in  the  cause, 
and  he  neglects  to  do  so,  the  defendant  appearing,  the  court  may, 
on  his  motion,  order  the  libellant  to  be  called ;  and  if  he  do  not  ap- 
pear, may,  on  like  motion,  decree  him  to  be  in  default  and  contu- 
macy, and  pronounce  the  suit  to  be  deserted,  and  the  same  may  be 
dismissed  with  costs.®  The  admii-alty  rules  of  the  Supreme  Court 
do  not,  as  in  case  of  the  default  of  the  defendant,  say  anything  of 
the  power  of  the  court  to  set  aside  the  default.  There  cannot  be 
any  question,  however,  of  the  power  of  the  court,  on  application  in 
proper  time,  to  set  aside  any  default  for  not  complying  with  the 
rules  or  orders  of  the  court.  There  might  be  doubts  of  the  power  to 
set  aside  a  regular  final  decree  on  the  merits,  although  taken  by  de- 
fault, and  hence  the  propriety  of  the  twenty-ninth  and  fortieth  rules. 

e  Betts'  Prac.  37;  Ad.  Rule  44. 

f  Ad.  Rule  44. 

B  Ad.  Rule  30;  ante,  §§  450,  45L 
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The  following  is  the  form  of  the  order  : 

"  The  libellant  having  failed  to  appear  in  this  cause  and  prosecute 
his  suit  according  to  the  course  and  order  of  the  court,  on  motion 
of  ,  proctor  for  the  defendant,  this  suit  is  pro- 

nounced to  be  deserted,  and  the  libel  is  dismissed  with  costs." 

§  456.  Appearance  and  Answer  of  Defendant. — If  the  libellant 
appear  on  tlie  return  of  the  process,  and  move  the  usual  proclama- 
tion, the  defendant  must  then  appear,  put  in  his  answer  to  the  libel, 
if  in  personam^  and  his  claim  and  answer  if  in  rem^  or  on  motion  ob- 
tain from  the  court  such  further  time  as  may  be  necessary. 

In  suits  in  personam^  the  defendant  is  often  arrested  but*  a  short 
period  before  the  return  of  the  process,  and  it  is,  almost,  of  course, 
therefore,  to  allow  him  time  to  procure  a  copy  of  the  libel,  examine 
his  defence,  and  prepare  his  answer.  In  cases  of  real  defence,  the 
court  gives  ample  time,  and  the  practice  in  admiralty  is  such,  that 
proctors  are  rarely  found  to  oppose  the  granting  of  all  necessary 
indulgence. 

It  is  not  usual,  in  the  Southern  District  of  New  York,  for  the 
proctor  to  give  any  written  notice  of  his  appearance.  In  the  pres- 
ence of  the  court,  the  defendant's  proctor  states  viva  voce  that  he 
appears  for  the  defendant,  and  files  his  answer  or  asks  for  time  to 
do  so.  The  more  orderly  practice,  however,  would  be,  to  require 
the  proctor  for  the  defendant  to  furnish  to  the  clerk,  to  be  filed,  a 
written  notice  that  he  appeai-s  for  the  defendants,  one  or  more  of 
them, — that  the  files  and  minutes  of  the  court  may  always  show 
who  is  the  responsible  representative  of  the  defendant.  A  general 
i-ule  of  the  Supi-eme  Court  prescribing  such  notice  is  desirable.® 

The  following  is  the  form  of  the  notice : 

u.  8.  district  court. 
William  Pratt,       \ 

V8,  > 

John  Jokes,  and  othei's. ) 

Sir, — You  will  please  to  enter  my  appeai*ance  as  proctor  for  the 
defendants,  (or  claimants),  in  this  cause. 
June  2d,  1849. 

To  J.  W.  M.,  Esq.,  Clerk.  A.  B.,  Proctor. 

§  457.  Time  to  answer. — ^In  cases  in  rem,  the  process  must  usual- 

»  Ad.  Rule  29. 
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ly  be  served  fourteen  days  before  the  return  day,  and  in  many  cases 
more,  and  there  is  not,  so  often,  a  necessity  for  further  time  to  an- 
swer. If,  however,  there  be  any  such  necessity,  the  time  is  extend- 
ed by  the  court,  and  it  is  usual,  in  such  cases,  to  connect  with  the 
order  allowing  further  time  for  appeaiunce  an  order  that  the  defend- 
ant be  in  contumacy  and  default,  unless  his  answer  be  put  in  within 
such  further  time.  Further  time  to  answer  the  libel  is  practically 
an  extension  of  the  return  day  of  the  process ;  and  on  the  further 
day,  the  defendant  may  take  any  course  which  he  might  have  done 
on  the  actual  return  day  of  the  process,  had  he  been  then  ready. 

Make  out  and  serve^  on  the  clerk  and  libellant'a  proctor^  a  notice  of 
appearance^  and  make  out  your  claims  answer  or  exception^ — have  it 
properly  verified^  and  file  it^  with  the  proper  stipulation^  on  or  before 
the  return  of  the  process  ;  or^  at  that  time^  attend  court  and  move  for 
further  time. 

§  458.  Perfecting  Appearance. — It  is  a  general  rule  that  appear- 
ance waives  any  objection,  so  far  as  respects  the  mere  formality  of 
the  previous  proceedings.  But  this  only  refera  to  the  more  full  and 
deliberate  intervening,  which  is  effected  only  by  signing  the  neces- 
sary stipulations  and  putting  in  the  necessary  answer.^^  If,  there- 
fore, there  be  any  question  of  formality  to  be  brought  before  the 
court,  it  should  be  done  before  perfecting  the  appearance.  By  the 
ancient  practice,  proctors  were  required  to  exhibit  a  proxy  or  instru- 
ment of  appointment  by  the  clients,  but  this  strictness  is  now  en- 
tirely obsolete.  By  the  modern  practice,  for  a  period  of  at  least  two 
hundred  yeai-s  past,  proxies  have  l)een  dispensed  with,  and  a  proctor 
is  at  liberty  to  commence  or  "defend  a  suit  on  his  own  responsibility, 
without  the  production  of  any  proxy.  He  is  bound,  however,  to 
produce  his  parties  before  the  court,  when  called  on  to  do  so ;  and  is 
expected  to  be  duly  authorized  to  appear  by  the  party  for  whom  he 
intervenes.  The  court  has  a  right  to  call  upon  the  proctor,  at  any 
period  of  the  cause,  to  state  not  generally,  but  specifically  by  name, 
the  whole  of  the  parties  for  whom  he  is  authorized  to  appear.^^ 

§  459.  Proceedings  by  Garnishee.— The  garnishee,  or  party  hold- 


lOfiut  see  Atkins  r.  Fibre  Dis.  Co.,  85 
U.  S.  (18  Wan.)  273,  277,  298. 

"  l^nkard  c.  Deacle,  1  Hag.  Ecc.  R. 
185;  Gierke  Praxis,  13, 15;  The  Wilhel- 


mine,  1  W.  Rob.  337,  340;  S.  C.  2  Notes 
of  Cases,  20;  The  New  Draper,  4C.  Rob. 
290;  Betts'  Prac.  36,  47. 
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ing  the  property  attached,  being  served  with  the  citation  or  moni- 
tion, must  appear  in  person,  or  by  proctor,  on  the  return  day  of  the 
monition,  and  answer  in  writing,  on  oath,  as  to  the  property,  goods, 
chattels,  credits,  and  effects,  of  the  defendant  in  his  hands,  and  to 
such  inteii'ogatories  touching  the  same,  as  may  be  propounded  by 
the  libellant.  These  interrogatories  may  be  annexed  to  the  libel,  or 
put  in  separately,  after  the  garnishee  has  appeared,  and  the  answer 
must  be  filed  in  the  cause.^ 

[The  garnishee  may  deliver  up  to  the  marshal  the  property  which 
he  admits.  If  he  does  not  so  deliver  it  and  fails  to  appear  on  the 
return  of  the  process,  an  order  for  the  payment  of  the  fund  into 
court  may  be  entered  by  default.  If  he  appears  and  files  an  aflSda- 
vit  admitting  property  of  the  defendant  in  his  hands,  an  order  may 
be  entered  that  he  pay  it  into  court  within  a  certain  time  or  give 
stipulation  that  he  will  hold  it,  with  interest,  to  abide  the  exigency 
of  the  suit  and  will  abide  by  the  order  or  decree  of  the  court  in  rela- 
tion thereto,  and  his  obedience  to  the  order  may  be  enforced  by  at- 
tachment.^* 

If  he  appears  and  files  an  affidavit  denying  that  there  is  property 
of  the  defendant  in  his  hands,  the  court  will  on  motion  of  the  libel- 
lant order  a  reference  to  a  commissioner  to  ascertain  and  report 
what  is  the  fact.  If  such  report  determines  that  there  was  property 
of  the  defendant  in  the  hands  of  the  garnishee,  the  court  will  order 
him  to  pay  it  into  court  or  give  stipulation  as  above. 

If  propei-ty  of  the  defendant  is  thus  found  to  have  been  attached 
the  court  has  power  to  proceed  in  the  original  cause  and  decree 
against  the  defendant  by  default  unless  he  appears. 

If  the  defendant  appears  in  the  caujje  and  gives  security  to  dis- 
charge the  attachment  as  provided  by  the  rules,^*  no  fuither  proceed- 
ing is  necessary  against  the  garnisliee.  If  he  appears  in  the  cause 
but  fails  to  give  security,  the  proceeding  against  the  garnishee  may 
continue  as  above.  And  the  cause  against  the  defendant  proceeds  on 
his  appearance  as  an  ordinary  action  in  personam.^^ 

[A  question  has  been  mooted  whether  the  answers  of  the  garnishee 
to  interrogatories  are  evidence  in  his  favor.  But  it  seems  to  be 
settled  that  their  effect  is  that  of  a  pleading  and  not  evidence.] ^^ 


WAd.  Rule  37. 
"Dist  Rule  12. 
wpist  Rule  17-22. 

"Dist  Rule.  13;  Ad.  Rule  34;  Lane  9. 
Townsend,  Ware,  296;  Betts'  Prac.  41- 


46,  49,  50;  Gierke  Prax.  tit  38;  Hall 
Ad.  78. 

i»Cushman  t>.  Ryan,  1  Story,  102; 
Gushing  v.  Laird,  6  Ben.  406;  see  The 
Serapis,  37  F.  R.  442. 
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If  the  property  of  a  third  person  be  attached,  he  may  intervene 
by  claim,  for  the  protection  of  his  property. 

§  460.  Stipulation  mast  be  giyen  by  Defendant  in  Suit  in  Bern. 

— No  person  is  allowed  to  intervene  in  a  suit  or  proceeding  in  rem^ 
unless  he  gives  a  stipulation  with  sureties,  to  abide  by  the  final  de- 
cree rendered  in  the  cause,  and  to  pay  all  such  costs,  expenses,  and 
damages  as  shall  be  awarded  by  the  court,  upon  the  final  decree, 
whether  it  is  rendered  in  the  original  or  appellate  court.  In  prac- 
tice, it  is  usual  to  defer  putting  in  the  stipulation  till  the  time  of 
filing  the  claim,  answer,  or  allegation  ;  but  in  strictness  no  party  is 
allowed  to  make  delay  or  expense  to  the  libellant,  till  he  shall  have 
given  the  necessary  security.  The  appearance  of  the  party  is  not 
perfected, — he  is  not  considered  fully  in  court,  till  he  has  put  in  his 
claim  or  answer  and  stipulations.^^ 

"  Hall  Ad.  70,  77;  ante,  §  426;  Dist  Rule  7;  vide  Forms  in  the  Appendix. 
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CHAPTER  XXVI. 


The  Pleadings  after  the  Libel. 


§  461.  The  Claim. — The  pleadings  on  the  part  of  the  defendant 
are,  the  claim — the  exception — the  answer. 

The  claim  is  confined  to  proceedings  in  rem,  in  which  alone  can 
there  be  any  occasion  to  make  a  claim  of  property.  It  is  a  state- 
ment in  proper  form,  of  the  rights  of  the  party  making  it  to  the 
property  attached  by  the  process  of  the  court.  It  has  been  before 
remarked,  that  all  parties  having  an  interest  in  the  property  attach- 
ed in  a  suit  in  rem  will  be  bound  by  the  decree,  and,  of  course,  are 
entitled  to  come  in  and  make  themselves  parties  to  the  suit,  to  de- 
fend their  interest.  Persons  having  liens  upon  the  property  thus 
intervene,  a  maritime  lien  being  a  sort  of  proprietary  interest.  All 
parties  who  thus  intervene  are  bound,  in  the  first  place,  to  make 
their  claim  to  the  property, — in  other  words,  to  state  their  interest 
in  it,  that  the  court  and  the  libellant  may  know  whether,  and  to 
what  extent,  they  have  a  right  to  defend  the  suit ;  for  it  is  quite  as 
important  to  the  cause  of  justice,  that  the  libellant's  rights-should 
not  be  impaired  by  the  unauthorized  meddling  of  those  who  have 
no  interest,  as  that  the  defendant's  rights  should  not  be  impaired  by 
his  not  being  allowed  to  defend  it  in  his  own  name.  The  claim  is 
nothing  but  the  statement  of  the  party's  right  in  the  property,  and 
its  sole  purpose  is  to  show  his  right  to  appear  and  defend  the  suit 
and  represent  the  property. ^ 

No  set  form  of  words  is  necessary  to  form  a  claim.  In  this,  as  in 
other  pleading,  the  court  looks  to  the  substance  rather  than  the 
form.  It  must  state  that  the  party  is  the  true  and  bona  fide  owner 
of  the  interest  which  he  represents,  and  that  no  other  person  is  the 
owner  thereof.  It  must  be  verified  by  the  oath  of  the  party,  or  his 
agent  or  consignee.     When  it  is  verified  by  the  oath  of  an  agent  or 


» Ad.  Rule  26;  Dist.  Rule  40;  The 
Mary  Anne,  Ware,  104, 107;  Betts*  Prac. 
66, 57;  Gierke  Prax.  tit  3;  Hall's  Ad.  78; 


The  U.  S.  V.  Jeune  Eugenie,  2  Mason, 
409;  The  Bark  Tulchen,  2  F.  R.  600. 
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consignee,  he  must  also  swear  that  he  is  authorized  to  do  so  by  the 
owner,  or,  if  the  property  be  at  the  time  of  arrest  in  the  possession 
of  the  master  of  a  ship,  that  he  is  the  lawful  bailee  thereof  for  the 
owner.  As  the  putting  in  a  claim  and  defending  a  suit  may  put 
the  libellant  to  gi-eat  expense, — unnecessary  and  unjust  if  the  claim- 
ant have  no  right, — he  must  file  a  stipulation  at  the  time  of  putting 
in  his  claim,  with  sureties,  in  such  sum  as  the  court  shall  direct,  for 
the  payment  of  all  costs  and  expenses  which  shall  be  awarded 
against  him  by  the  final  decree  of  the  court,  or,  upon  appeal,  by  the 
appellate  court.  In  the  Southern  District  of  New  York  the  stipu- 
lation for  coats  is  in  $250.  It  may  be  increased  by  the  court,  if 
necessaiy,  on  motion.^ 

§  462.  Form  of  Claim.— The  following  is  the  form  of  a  claim : 

"To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court 
of  the  United  States,  for  the  Southern  District  of  New  York : 

"  David  Rome  and  William  B.  King,  of  Eastport,  in  the  County 
of  Washington,  State  of  Maine,  owners  of  the  schooner  Hornet, 
her  tackle,  apparel,  and  furniture,  intervening  for  their  interest  in 
the  said  schooner  Hornet,  her  tackle,  apparel,  and  furniture,  appear 
before  this  Honorable  Court,  and  claim  the  said  schooner,  her  tackle, 
apparel,  and  furniture,  and  state  that  they  are  the  true  and  bona 
fide  ownei-8  thereof,  and  that  no  other  person  is  the  owner  thereof. 

"  And  thereupon,  the  said  claimants  pray,  that  this  Honorable 
Court  will  be  pleased  to  decree  a  restitution  of  the  same  to  them, 
and  otherwise  right  and  justice  to  administer  in  the  premises. 

"  David  Rome. 
«  Sworn,  July  10, 1847,  before  me,  "  Wiui^iA^  B.  King. 

"  George  W.  Morton,  U.  S.  Commissioner. 

"W.  R.  Beebe,  Proctor r 

This  claim  may  be  put  in  immediately,  without  waiting  for  the 
return  of  the  process.^ 

[If  the  right  of  the  claimant  to  intervene  as  such  is  contested  by  the 
libellant,  he  may  file  an  exception  to  the  claim.  And  the  question 
arising  on  such  exception  may  be  summarily  disposed  of  by  a  hear- 
ing befoi^  the  court  or  by  a  reference.]  * 

§  463.  Who  may  Claim. — Claimants  of  separate  interests  may  ap- 

«  Ad.  Rule  26;  Dlst  Rule  7;  Jenks  I     «  Ad.  Rule  26. 
©.  Lewis,  Ware,  52;  Betta'  Prac.  56,  57.  |     *  The  Two  Marys,  10  F.  R.  919. 
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pear  separately,  aad  put  in  separate  claims.  The  owners  of  the  re- 
spective shares  of  the  ship, — the  ownei-s  of  the  respective  portions  of 
the  cargo, — the  government,  for  its  duties,  or  for  a  forfeiture, — the 
underwriters,  when  they  have  reason  to  believe  that  the  property 
has  been,  or  may  be  abandoned  to  them, — a  mortgagee  in  possession, 
when  the  suit  affects  his  lien  upon  the  vessel, — the  consul  of  a  for- 
eign nation,  if  he  have  reason  to  believe  that  the  citizens  or  subjects 
of  his  nation  are  interested, — in  short,  any  pei-son  or  officer  will  be 
allowed  to  appear  and  make  his  claim  (fii-st  giving  security  for 
costs),  whenever,  in  the  opinion  of  the  court,  excluding  him  may 
lead  to  a  failure  of  justice.  Persons  or  officers,  however,  who  appear 
by  virtue  of  some  general  right,  will  not  be  allowed  to  receive  the 
property  or  money  awarded  by  the  decree,  unless  the  right  of  the 
principal  party  to  receive  it,  and  the  right  of  the  agent  to  represent 
him  be  proved  to  the  court.^ 


§  464.  Claims  where  there  are  Several  Libels.— If  there  be  sev- 
eral libels  against  the  same  vessel  or  property,  the  claimant  must 
put  in  his  claim  in  each  suit,  and  the  libellants  in  each  suit  should 
also  put  in  their  chiiin  in  all  the  other  suits,  lest  a  decree  of  con- 
demnation and  sale  by  default,  in  one  suit,  should  dispose  of  the 
property,  without  the  power  of  redress.  In  proper  cases,  causes 
may  be  consolidated.* 


§  465.  Claimant  mast  Answer.^-The  merely  putting  in  a  claim 
is  not  a  defence  to  the  libellant's  demand.  The  property  may  be- 
long to  the  claimant,  and  still  the  libellant  have  full  title  to  the  re- 
lief sought, — ^indeed,  his  right  to  that  relief  often  depends  upon  the 
claimant's  being  the  owner  of  the  propert3^  After  the  claim  is  in, 
and  the  claimant  is  thus  entitled  to  be  h^rd  for  his  interest,  he 
must  put  before  the  court  the  grounds  of  his  defence,  in  suitable  al- 
legations, that  the  court,  as  well  as  the  opposite  party,  may  be  in- 
formed of  the  grounds  of  defence.     These  may  be  put  forward  in 


^DonlapPrac.  S8;  The  Bello  Corrunes, 
10  U.  S.  (6  Wheat.)  152;  The  Antelope,  23 
U.  S.  (10  Wheat.)  06;  The  London  Pack- 
et, 1  Mason,  14;  antey  §  325;  The  Mary 
Anne,  Ware,  104;  Hinchliffe's  Prac.  10; 
The  Vrouw  Judith,  1  Rob.  127-129;  The 
Kinders  Kinder,  2  id.  88;  The  Fortune, 
id.  92;  The  Kising  Sun,  id.  104;  Thomas 


V,  The  Kosciusko,  11  N.  Y.  Leg.  Obs. 
38;  The  Monticello  t.  MoUison,  58  U.  S. 
(17  How.)  156;  The  Jenny  Lind,  3 
Blatchf.  513;  Robson  v.  The  Huntress, 
2  WaU.  Jr.  C.  C.  69;  Matter  of  Stover, 
1  Curt  C.  C.  201.  For  Forms  in  the 
Appendix,  vide  Index. 
«  Vide  post,  i  651. 
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a  separate  defensive  allegation,  or  they  may  be  united  with  the  an- 
swer, if  one  be  required.  If  the  libel  does  not  pray  for  an  answer, 
the  defendant  need  not  put  in  an  answer,  properly  so  called ;  that 
is  to  say,  he  is  not  compelled  to  answer  the  facts  set  forth  in  the 
libel.  But  whatever  may  be  the  prayer  of  the  libel,  any  party  de- 
fending the  suit  must  spread  before  the  court  the  grounds  of  his 
defence,  or  he  will  be  debarred  from  making  his  defence, — it  being 
a  primary  rule  in  admiralty,  that  the  cause  must  be  heard  and 
decided  according  to  the  allegations,  as  well  as  the  proofs  in  the 
cause."^ 

[The  respondent  cannot  in  the  admiralty  make  a  defence  of  an 
independent  claim  by  way  of  set-off.  But  a  claim  aiising  out  of  the 
contract,  on  which  the  libellant's  cause  of  action  arises,  may  be  used 
to  defeat  it.  Thus  if  a  vessel  be  libelled  to  recover  for  damage  to 
cargo,  her  owner  might  set  up  as  a  defence  a  balance  of  the  freight 
on  it  unpaid.  But  he  could  not  recover  in  that  action  any  excess 
of  freight  over  the  damage.  Nor  if  he  had  set  off  part  of  the  freight 
against  the  damage  could  he  recover  the  rest  of  it  in  a  suit  brought 
by  himself.]  ® 


§  465  a,  Praetiee  under  53d  Kule.— [The  53d  Admiralty  Rule 
provides  however  a  somewhat  similar  proceeding.  Under  that  rule, 
if  the  defendant  files  a  cross-libel  on  a  counter-claim  arising  out  of 
the  same  cause  of  action,  he  can  obtain  a  stay  of  proceedings  on 
the  original  libel  till  security  in  given  to  meet  the  claim  set  up  in 
the  cross-libel.  And  if  the  security  is  given  the  two  cases  can  be 
tried  together  and  the  proper  decrees  made  in  both.® 

The  fact,  that  under  the  limitation  of  liability  statute  the  owner 
of  a  vessel,  against  whom  a  cross-libel  has  been  filed  for  collision, 
may  have  been  freed  fr(5m  liability  by  the  total  loss  of  his  vessel  in 
the  collision,  does  not  relieve  him  from  the  requirement  of  giving 
security  under  the  53d  Admiralty  Rule. 

His  coui-se  would  seem  to  be  therefore  to  give  the  security  in  the 


7  Ad.  Rule  34;  Dist  Rules  42,  43,  44; 
The  Virgil,  2  W.  Rob.  204;  The  Speed, 
id.  227;  The  Ebenezer,  7  Jur.  1117; 
Mooraom  v.  Moorsom,  3  Hag.  Ecc.  97; 
The  Crusader,  Ware,  439. 

8  2  Pars.  Mar.  Law,  717;  Willard  v. 
Dorr,  3  Mas.  161 ;  The  James  and  Cath- 
erine, Bald w.  544;  The  Water  Witch,  66 


U.  S.  (1  Black.)  494;  The  Two  Brothers, 
4  F.  R.  158;  O'Brien  v.  1614  Bags  of 
Guano,  48  id.  726;  but  see  the  City  of 
New  Bedford,  20  F.  R.  57,  and  the  C.  B. 
Sanf  ord,  22  id.  863. 

0  The  Bristol  and  the  G.  S.  Brown,  4 
Ben.  55. 
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suit  on  the  cross-libel  and  then  take  proceedings  to  limit  his  lia- 
bility and  obtain  a  stay  of  proceedings  on  the  cross-libel. 

Tliis  would  seem  to  be  a  useless  formality,  unless  the  owner  was 
claimed  to  be  personally  liable,  notwithstanding  the  total  loss  of 
his  vessel.  But  it  has  been  decided  in  the  District  Court  for  the 
Eastern  District  of  Pennsylvania  ^^  that  the  security  must  be  given 
under  the  53d  Rule  in  such  a  case.] 

§  466.  Exceptions. — If  any  pleading  or  proceeding  be  irregular, 
insufficient,  or  objectionable,  the  proper  mode  of  bringing  before 
the  court  the  objection,  is  by  exceptions  or  exceptive  allegations, — 
which  in  their  purpose  and  effect  correspond  with  special  demurrei-s 
and  pleas  in  bar  at  common  law,  and  they  are  properly  classed  with 
pleadings.  Thus,  if  the  libel, — the  answer, — the  interrogatories,  or 
the  answers  to  them, — the  report  of  the  clerk,  or  commissioner,  au- 
ditor, or  assessor,  to  whom  any  matter  is  referred, — be  liable  to  just 
objection,  it  may  be  excepted  to, — and  if  not  excepted  to,  the  court 
will  be  slow  to  listen  to  any  objections  to  its  form  or  substance.  The 
court  is  indulgent  in  regard  to  all  matters  of  mere  form,  and  does 
not  encoui-age  severe  and  captious  objections.^^ 

In  mere  matters  of  form,  exceptions  should  be  made  before  an- 
swering in  chief,  or  at  the  same  time,  or  they  will  be  considered  as 
waived.^ 

The  following  is  the  form  of  an  exception  : 

§  467.  Form  of  an  Exception. — "  To  the  Honorable,  etc. 

"  The  Exceptions  of  David  Jones,  defendant,  to  the  libel  of  James 
Jackson,  libellant,  allege  that  the  said  libel  is  informal  and  insuflS- 
cient,  as  follows : 

"  Fir%t  Exception, — That  the  same  is  not  signed  by  the  libellant, 
nor  by  any  proctor  of  this  court. 

"  Secmd  Exception, — That  the  same  does  not  allege  that  the  li- 
bellant has  sustiiined  any  damages  in  the  matter  of  the  libel ;  nor 
that  the  defendant  is  indebted  to  the  libellant  in  any  sum. 

"  Third  Exception, — That  the  third  article  thereof  is  scandalous 
imper  men  .  ^^  ^    p^  Proctor  for  Defendant:' 

§  468.  Exception  and  Answer. — If  on  the  libel  itself,  it  appeai-s 
that  the  libellant  ought  not  to  have  the  relief  for  which  he  prays,  or 


^<>  The  Minnie  A  Gussie,  unreported, 
w  2  Brow.  Civ.  and  Ad.  361;  Dunlap, 


192,  193;  Bett8»   Pi-ac.  38,  57-59.    See 
the  forms  referred  to  in  the  Index. 
^'^  Fumiss  V.  The  Magoun,  01c.  55. 
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that  the  court  have  not  jurisdiction,  instead  of  answering  the  facts 
alleged  in  the  libel  the  respondent  may  except  to  the  libel,  stating 
in  an  exception  the  point  in  which  he  considera  the  libellant's  case 
defective  ;  or,  if  there  be  any  single  fact  on  which  the  defendant 
chooses  to  rely  as  a  bar  to  the  libellant's  demand, — as  a  prior  judg- 
ment or  decree,  or  release, — an  accord  and  satisfaction, — a  forfeit- 
ure, or  the  like, — he  may  set  it  up  alone,  and  put  his  case  upon  that 
issue.  It  is  not  usual  to  adopt  this  coui*se,  because  he  may  set  up 
the  subject-matter  of  the  plea  in  his  answer,  and  have  the  same  bene- 
fit of  it,  without  losing  his  defence  on  the  general  merits,  if  he  fail 
in  the  matter  of  the  plea.  The  pmctice,  therefore,  prevails  of  unit- 
ing the  matter  of  the  plea  and  the  answer  in  the  same  pleading. 
Pleas  of  this  sort  are  called  exceptions.  If  they'set  up  matter  in 
abatement  merely,  they  are  called  dilatory  exceptions  ;  if  matter  in 
bar,  they  are  called  peremptory  exceptions.^* 

The  following  is  the  form  of  such  plea  or  exception  : 

§469.  Form  of  Exception. — "To  the   Honorable  Samuel  R. 
Betts,  Judge  of  the  District  Court  of  the  United  States,  for  the 
Southern  District  of  New  York : 
"  The  exception  of  David  Jones,  defendant,  to  the  libel  of  James 
Jackson,  libellant,  alleges  that,  on  the  tenth  day  of  June  last,  the 
said  libellant,  in  consideration  of  one  dollar  to  him  paid,  released 
the  said  defendant  from  the  cause  of  action  set  forth  in  the  said  li- 
bel ;  and,  therefore,  the  said  defendant  is  not  bound  further  to  an- 
swer the  same ;  and  he  prays  that  the  said  libel  may  be  dismissed 

with  costs.  ^ 

"David  Jones. 

"  Sworn,  etc., 

"  E.  F.,  Proctor  for  Beftr 

§  470.*  Excepting  to  the  Answer.— The  libellant  may,  in  like 
manner,  except  to  the  sufficiency,  or  fulness,  or  distinctness,  or  rele- 
vancy, of  the  answer  to  the  articles  and  interrogatories  in  the  libel. 

Exceptions  must  be  carefully  prepared,  specifying  in  the  simplest 
and  clearest  manner,  in  separate  exceptions,  the  matter  excepted  to, 
each  exception  being  numbered ;  and  the  exceptions  must  be  put 
in  without  unnecessary  delay, — the  time  is  usually  fixed  by  the  rules 
of  the  court.  They  must  be  filed  with  the  clerk,  and  notice  there- 
of given  to  the  opposite  party.  He  may  then,  at  any  time  before 
the  matter  of  the  exceptions  has  been  decided  by  the  court,  move 

u  Betts'  Prac.  48;  The  Seminole,  42  F.  R.  924. 
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to  amend  his  pleadinj^,  or  give  notice  that  he  submits  to  any  or  all 
of  the  exceptions,  in  which  case,  on  filing  such  notice,  the  clerk  will 
enter,  of  course,  the  proper  order  as  to  such  exceptions, — that  the 
defendant  answer  further,  or  more  fully,  or  more  distinctly,  or  that 
the  irrelevant  matter  be  stricken  out.^* 

§  471.  Argument  of  Exceptions.— If  there  be  any  exceptions  not 
submitted  to,  they  are  noticed  for  hearing  before  the  court  by  either 
party,  and  each  exception  is  overruled,  or  adjudged  good  and  valid 
by  the  court, — ^and  as  to  such  as  are  adjudged  good  and  valid,  the 
court  must  order  the  defendant  to  answer  the  same  within  such 
time  as  the  court*  shall  in  the  order  direct;  and  may  also  impose 
such  costs  on  the  defendant  as  may  be  reasonable.  And  the  court 
may  also,  as  a  further  sanction  to  its  order,  compel  the  defendant  to 
make  further  answer,  or  it  may  direct  the  matter  of  the  exception 
to  be  taken  pro  confesBo  against  the  defendant  to  the  full  purport 
and  effect  of  the  article  of  the  libel,  which  it  purports  to  answer,  ^s 
if  no  answer  had  been  put  in  thereto.^* 

§  472.  Answer. — If  the  libel,  whether  it  be  in  rem  or  in  personam, 
prays  for  an  answer,  then  all  parties  intervening  as  defendants  must 
put  in  an  answer  to  the  allegations  of  the  libel.  This  answer,  when 
the  sum  or  value  in  dispute  exceeds  fifty  doUai-s,  exclusive  of  costs, 
must  be  on  oath,  or  solemn  afiirmation,  and  must  be  full,  explicit, 
and  distinct,  to  each  separate  article  of  the  libel  and  each  sepamte 
allegation  in  the  libel,  in  the  same  order  as  numbered  in  the  libel ; 
and  must,  in  like  manner,  answer  each  interrogatory  propounded  at 
the  close  of  the  libel.^® 

When,  however,  the  sum  or  value  in  dispute  does  not  exceed  fifty 
dollars,  exclusive  of  costs,  the  foregoing  requirements  need  not  be 
observed,  unless  the  court  is  of  opinion  that  they  are  necessary  for 
the  purposes  of  justice  in  the  case  before  it.^^ 


»♦  Ad.  Rule,  28;  Betts'  Prac.  58,69; 
Town  V.  The  Western  MetropoUs,  28 
How.  Prac.  288;  'The  Dictator,  30  F.  R. 
409;  The  Intrepid,  42  Id.  185. 

w  Ad.  Rule,  30. 

"  Ad.  Rule,  27;  Hutson  v,  Jordan, 
Ware,  385;  The  Crusader,  id.  439;  The 
Boston.  1  Sum.328 ;  Macomber  V.Thomp- 


son, id.  384;  Orne  v,  Townsend,  4  Ma- 
son, 541 ;  Betts^  Prac.  51 ;  Dunlap's  Prac. 
197-210;  TreadweU  v,  Joseph,  1  Sum. 
391;  The  Commander  in  Chief,  68  U.  S. 
(1  WaU.)  49;  Dupont  c.  Vance,  60  U.  S. 
(19  How.)  162. 
i^Ad.  Rule  49. 
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§  473.  Form  of  an  Answer. — The  following  is  the  form  of  an 
answer : 

"  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court 
of  the  United  States,  for  the  Southern  District  of  New  York : 

"  The  answer  of  John  Richards,  of  Portland,  in  the  State  of 
Maine,  intervening  for  his  interest  in  the  brig  Spartan,  to  the  libel 
of  Edmund  Kimball,  junior,  and  George  R.  Sheldon,  of  the  city  of 
New  York,  merchants,  copartners,  doing  business  under  the  name 
of  Kimball  and  Sheldon,  answers  and  alleges  as  follows : 

"  First.  That  thLs  respondent  is  ignomnt  of  the  matter  contained 
in  the  first,  fourth,  and  fifth  articles  of  the  said  libel,  and  as  to  the 
matters  contained  in  the  second  and  third  articles  pi  the  said  libel, 
he  has  no  personal  knowledge,  but  on  information  and  belief  he 
avers  that  the  same  are,  in  a  great  part,  falsely  alleged,  and  that  the 
truth  is  as  is  hereafter  alleged. 

§  474.  "  Second.  That  the  said  brig  S[>artan,  being  in  good  order, 
and  well  and  sufficiently  equipped  and  manned,  amved  in  the  bay 
of  New  York  early  in  the  evening  of  the  28th  day  of  November,  it 
being  moonlight,  and  the  wind  and  tide  being  favorable ;  but  the 
wind  being  light,  the  vessel  did  not  enter  the  East  river  before  the 
moon  had  set,  and  it  had  become  overcast  and  dark,  so  that  it  was 
difficult  to  see  a  vessel  without  a  light,  even  at  a  short  distance. 
That,  when  about  to  anchor,  the  master  and  crew  of  the  said  brig 
Spartan  discovered  a  vessel,  which  proved  to  be  said  brig  Buenos 
Ayres,  lying  in  the  stream  at  single  anchor,  directly  ahead  of  them, 
and  but  a  short  distance  oflF,  and  by  the  force  of  the  tide  and  wind, 
without  any  neglect,  carelessness,  or  default  of  the  master  and  crew 
of  the  Spartan,  and  notwithstanding  every  possible  precaution,  she 
was  driven  towards,  and  in  contact  with,  the  said  brig  Buenos  Ayres, 
and  sustained  damages  to  a  large  amount,  to  wit,  to  the  amount  of 
two  hundred  and  fifty  dollars  and  upwards. 

§  475.  "  Third,  That  at  the  time  above  mentioned,  the  brig  Buenos 
Ayres  was  lying  at  anchor  in  the  harbor  of  New  York,  in  the  chan- 
nel of  the  East  river,  between  the  Fulton  Ferry  and  the  South  Ferry, 
and  had  not  a  light  set  in  her  rigging,  on  deck,  or  elsewhere  visible 
to  those  on  board  of  the  brig  Spartan,  and  the  said  accident  was  oc- 
casioned by  negligence  and  want  of  care  in  the  master,  officers,  and 
crew  of  the  said  brig  Buenos  Ayres,  in  anchoring  the  said  brig, 
without  proper  light,  in  the  channel  of  the  East  river,  where  in 
ward  bound  vessels  must  pass. 

"  Fourth.  That  all  and  singular  the  premises  are  true. 

*'  Wherefore  the  respondent  prays  that  this  Honorable  Court 
would  be  pleased  to  pronounce  against  the  libel  aforesaid,  and  to 
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condemn  the  libellant  in  costs,  and  otherwise  law  and  justice  to  ad- 
minister in  the  premises. 

"BuBR  &  Benedict, 
"Sworn,  &c.  .  Proctors  for  Respondent. 

"  E.  Burr,  Advocate.'' 

§  476.  Defendant  is  not  Bonnd  to  Criminate  Himself.— The  de- 
fendant is  not,  however,  bound  to  answer  any  allegation  or  interrog- 
atory contained  in  the  libel,  which  will  expose  him  to  any  prosecution 
or  punishment  for  a  crime,  or  any  penalty,  or  any  forfeiture  of  hiis 
property  for  any  penal  ofifence.  He  cannot  pass  by  in  silence  such 
allegations  or  interrogatories,  but  must  object  to  answer  them  on 
such  grounds.  If  his  objection  covers  the  whole  matter  of  tlie  libel, 
he  may  set  up  his  exemption  in  a  single  exception  to  the  proceeding. 
In  other  cases,  he  may  unite  his  exception  with  his  answer.^® 

§  477.  Interrogatories  to  Libellant.— As  the  libellant  has  the 
right  to  propose  interrogatories  to  the  defendant,  so  the  defendant 
has  the  right  to  resort  to  the  oath  of  the  libellant,  and  may,  at  the 
close  of  his  answer,  propose  to  the  libellant  any  interrogatories  touch- 
ing any  matters  charged  in  the  libel,  or  touching  any  matter  of  de- 
fence set  up  in  the  answer.  These  interrogatories  should  be  num- 
bered, and  the  libellant  must  answer  in  writing  in  detail,  under  oath 
or  solemn  aflBrmation,  each  interrogatory  in  the  order  of  their  num- 
bers. Like  the  defendant,  the  libellant  is  not  bound  to  answer  any 
interrogatory  which  will  expose  him  to  any  prosecution  or  punish- 
ment for  a  crime,  or  any  penalty,  or  any  forfeiture  of  his  property 
for  any  penal  offence. 

Either  party  may  with  his  pleading  propose  interrogatories  to  the 
other.i* 

The  following  is  the  form  of  interrogatories : 

§  478.  Form. — "  Interrogatories  propounded  to  James  B.  Tucker, 
libellant,  by  Abraham  Farmer  and  Timothy  Stevens,  respondents, 
in  a  cause  civil  and  maritime,  for  wages,  in  the  District  Court  of 
the  United  States,  for  the  Southern  District  of  New  York. 

"  First  Interrogatory.  Did  not  Timothy  Stevens  above  named, 
some  time  in  the  month  of  June  last  past,  or  at  some  oth^r  time, 
and  when  in  particular,  tender  to  you,  or  offer  to  pay  to  you  some, 

"Ad.  Rule 31.  §470;  Scoville  v.  Giles,  10  F.  R.  224; 

» Ad.  Rule  23,  32;    Conk.  Treat  2d   The  Edwin  Baxter,  32  id.  290. 
edit.  356;    Dunlap'g  Prao.   125;    ante, 
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and  how  much  money,  which  he  admitted  to  be  due  to  you,  for 
wages  for  services  on  board  the  ship  Orbit? 

^''Second  Interrogatory.  Did  not  said  Stevens  so  tender,  or  ofiFer 
to  pay  to  you  the  sura  oi  twelve  dollars  and  fifty  cents? 

"  Third  Interrogator^/.  Did  you  not  decline  receiving  the  said 
sum  or  some  sum  of  money,  tendered  or  ofifered  to  you  by  said 

Stevens?  ..-n  tt    71     ^     >» 

''  E.  H.,  Proctor.'' 

§  479.  Defendant  may  Except  to  Libellants'  Answers.— In  de- 
fault of  due  answer,  by  the  libellant,  to  any  interrogatories,  the  de- 
fendant may  except  to  his  answer,  in  the  same  manner  as  the  libellant 
may  except  to  the  answers  of  the  defendant ;  and  on  the  hearing  of 
the  exceptions,  the  court  may  adjudge  the  libellant  in  default  and 
dismiss  the  libel,  or  may  by  attachment  compel  a  further  answer, 
within  a  time  to  be  fixed  by  the  court;  or  may  take  the  subject- 
matter  of  any  interrogatory,  which  is  insufficiently  answered,  pro 
confeBBo  in  favor  of  the  defendant,  as  the  court,  in  its  discretion, 
shall  deem  most  fit  to  promote  justice.^ 

§  480.  Time  to  Answer  may  be  Extended. — If  the  libellant  or 
the  defendant  is  out  of  the  country,  or  unable,  from  sickness  or 
other  casualty,  to  make  an  answer  to  any  interrogatory  on  oath  or 
solemn  affirmation,  at  the  proper  time,  the  court  ma3%  in  its  discre- 
tion, in  furtherance  of  the  due  administration  of  justice,  extend  the 
time,  award  a  commission  to  take  the  answer  of  the  party  when 
and  as  soon  as  it  may  be  pi-acticable,  or  may  dispense  with  it  alto- 
gether.2i 

§  481.  No  Reply  necessary. — ^To  the  answer  of  the  defendant, 
even  if  the  libellant  does  not  admit  its  statements,  no  replication  is 
now  necessary.^ 

§  482.  Several  Defences  may  be  Pleaded. — Formerly  the  plead- 
ings might  go  on,  by  turns,  so  long  as  the  mode  of  pleading  might 
require  it.  They  were  called  replications,  duplications,  triplications, 
quadruplications,  and  so  on;  but  they  are  now  obsolete. 

As  the  libel  may  set  forth  many  causes  of  action,  so  any  of  the 
pleadings  may  set  up  as  many  distinct  matters  of  defence,  avoidance, 
or  reply,  as  the  case  may  aflford.^ 

»  Betts'  Prac.  58,  69;  Ad.  Rule  32.       I     ^  Vide  ante,  §  367. 
"  Ad.  Rule  33.  I     «  Betts'  Prac.  48. 
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§  482  a.  Interpleader. — [Strictly  the  practice  of  interpleader  has 
not  prevailed  in  the  Admiralty.  But  the  Court  would  not  hesitate 
to  avail  itself  of  the  principle  involved  in  that  practice  where  it  was 
deemed  necessary.  Thus  where  a  libel  was  filed  by  the  maker  of  a 
vessel  against  a  consignee  of  cargo  to  recover  freight  according  to 
a  bill  of  lading,  and  the  consignee  presented  a  petition  to  the  Court 
setting  forth  that  the  freight  was  claimed  not  only  by  such  master 
but  by  an  assignee  of  a  charterer  of  the  vessel,  and  praying  that  the 
consignee  might  be  allowed  to  pay  the  freight  into  Court  and  be 
discharged  from  liability  and  that  both  the  master  and  such  assignee 
might  be  restrained  from  proceeding  against  the  charterer,  the  Court 
granted  the  petition.  But  it  is  to  be  noticed  that  the  assignee  of 
the  charterer  consented  to  the  prayer  of  the  petition  and  tendered 
an  appearance  in  the  cause  as  claimant  of  the  freight.^ 

Whether  the  Court  would  take  such  action  where  both  parties, 
sought  to  be  interpleaded,  objected,  remains  to  be  seen.^^ 

§  482  (.  Bringing  in  Co-defendants. — Since  the  publication  of 
the  previous  edition  of  this  work,  a  great  change  has  been  made  in 
the  pi-actice  in  collision  cases,  in  the  promulgation  by  the  Supreme 
Court  of  the  69th  Admimlty  Rule,  under  which  a  party  who,  or 
whose  vessel,  is  libelled  for  a  collision,  in  which  he  claims  that  an- 
other vessel  is  also  involved,  may,  on  petition,  have  process  against 
such  vessel  or  her  ovvnei"s  to  bring  her  or  them  into  the  cause,  so 
that  the  court,  having  all  parties  before  it,  may  dispose  of  the  rights 
of  all  by  one  decree. 

The  origin  of  the  matter  may  be  said  to  have  been  tlie  case  of  the 
Atlas,  in  1870,*-*  in  which  the  owner  of  a  boat  in  tow  of  a  tug  called 
the  Kate,  which  had  been  sunk  by  a  collision  with  the  Atlas,  filed 
a  libel  against  the  Atlas  alone.  The  District  Court  gave  the  libel- 
lant  an  opportunity  to  amend  his  proceedings  by  pleading  that  boih 
the  Atlas  and  the  Kate  were  in  fault,  and  bringing  in  the  Kate  also. 
This  the  libellant  declined  to  do,  whereupon  the  Court,  having  found 
that  the  collision  was  due  to  fault  on  the  part  of  both  the  Atliis 
and  the  Kate,  decreed  that  the  libellant  recover  against  the  Atlas, 
one  half  of  his  damages  only.  This  decree  was  affirmed  by  the  Cir- 
cuit Court,  but  was  reversed  by  the  Supreme  Court  in  1876.  That 
court  held  that  the  libellant  could  recover  all  his  damages  against 

»*Copp  V.  The  De  Castro  &  Donner  I     «See  The  Alert,  40F.  R.  836. 
Sugar  Refining  Co.,  8  Ben.  231.  '     «^  4  Ben.  27. 
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the  one  vessel  which  he  had  chosen  to  pursue,  or,  if  he  had  pursued 
more  than  one,  each  vessel  must  pay  not  only  its  own  share  of  the 
damages,  but  also  any  deficiency  in  the  share  of  the  other. 

In  the  year  1883  another  step  was  taken  by  the  decision  of  the 
District  Court  for  the  Southern  District  of  New  York  in  the  case  of 
The  Hudson.^  That  was  a  Ciise  exactly  similar  to  the  case  of  The 
Atlas.  But  the  owner  of  the  Hudson,  which  had  been  libelled  alone, 
petitioned  the  court  that  he  might  have  process  to  bring  in  the  other 
vessel  which  had  participated  in  the  collision.  His  petition  was 
granted  and  the  other  vessel  was  brought  in.  And  the  matter  being 
thereafter  brought  to  the  attention  of  the  Supreme  Court,  the  pro- 
posed practice  so  commended  itself  to  the  judgment  of  that  Court 
that  in  1883  it  was  firmly  established  by  the  59th  Admiralty  Rule 
adopted  by  the  Supreme  Court. 

This  rule  as  will  be  seen  is  confined  to  collision  cases.  But  the 
decision  of  the  case  of  The  Hudson,  which  led  to  the  adoption  of 
the  rule,  was  based  by  the  court  upon  no  rule,  but  upon  the  inhe- 
rent power  of  the  court  to-  bring  into  a  suit  other  parties,  whose 
presence  would  enable  the  court  to  do  substantial  justice  among 
all  parties  concerned.  There  is  liowever  no  special  reason  why 
the  exercise  of  this  power  should  not  be  extended  to  other  than 
collision  cases,  and  it  has  already  been  so  extended.  Thus  where 
a  vessel  had  discharged  iron  upon  a  pier  which  broke  beneath  its 
weight  because  of  the  insufficiency  of  the  pier  so  that  the  iron  was 
sunk,  the  consignee  of  the  iron  filed  a  libel  against  the  vessel  on 
the  bill  of  lading  to  recover  the  loss.  Thereupon  the  owner  of  the 
vessel  petitioned  the  court  to  bring  into  the  suit  the  owner  of  the 
pier,  and  the  court  having  gmnted  the  petition  held  both  the  vessel 
and  the  owner  of  the  pier  in  fault  and  made  a  decree  in  favor  of  the 
libellant  against  both  parties  dividing  the  damage  between  them  ;  ^ 
and  in  another  case  where  a  libel  was  filed  against  a  steamer  on  a 
bill  of  lading,  the  owner  of  the  steamer  was  allowed  on  a  petition 
to  bring  in  the  charterer  of  the  vessel,  on  the  allegation  in  substance 
that  the  loss  was  one  which,  as  between  the  ship  and  the  charterer 
the  latter  ought  to  bear.^® 

The  pmctice  in  collision  cases  under  the  59th  Rule  is,  to  file  with 
the  answer,  unless  for  cause  shown  the  court  shall  allow  it  to  be 


«7 15  F.  R  162. 

»  The  City  of  Lincoln,  25  F.  R.  835. 

«  The  Alei-t,  40  F.  R.  836.    See  also 


The  Starlight,  34  F.  R.  007;  Canalboata, 
Nob.  1758  and  1892,  32  F.  R.  553. 
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done  later,  a  petition  setting  forth  the  facts  which  show  fault  on 
any  other  vessel  contributing  to  the  collision  and  praying  process 
against  such  other  vessel  or  party.  Process  thereupon  issues  pur- 
suant to  the  prayer  of  the  petition.  The  libel  1  ant  seems  to  be  re- 
quired to  answer  the  petition.  The  petitioner  is  of  course  required 
to  answer  the  libel.  And  the  party  brought  in  should  answer  both 
the  libel  and  the  petition. 

In  other  than  collision  cases,  the  proper  practice  seems  to  be  on 
filing  the  petition  to  obtain  an  order  to  show  cause  why  the  prayer 
of  the  petition  should  not  be  granted,  in  order  that  the  libellant  and 
'  the  third  party  may  be  heard  oh  the  question  whether  a  proper  case 
for  bringing  in  such  third  party  has  been  made  out.  But  doubtless, 
if  good  reason  existed,  the  court  would  order  process  to  issue  on  the 
petition  as  in  cases  of  collision.] 
18 
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CHAPTER    XXVII. 
Amendments  and  Supplemental  Pleadings. 

§  483.  Amendments  may  be  allowed  by  the  Court  at  any  Time. 

— As  has  been  before  remarked,  causes  in  admiralty  must  be  heard 
and  decided  according  to  the  allegations  of  the  parties,  and  the 
proofs  under  them ;  and  it  has  always  been  the  pmctice  of  the  Amer- 
ican Admiralty  Courts  to  allow  eveiy  facility  to  the  parties,  to  place 
fully  before  the  court  their  whole  case,  and  to  enable  the  court  to 
administer  substantial  justice  between  the  parties,  without  circuity 
of  action,  or  turning  round  in  court,  and  never  to  allow  a  party  to 
overcome  his  adversary  by  the  man-traps  and  spring-guns  of  covert 
chicanery,  or  by  the  surprises  and  technicalities  of  mere  pleading  or 
practice.  Therefore,  on  proper  cause  shown,  omissions  and  defi- 
ciencies in  pleadings  may  be  supplied,  and  errors  and  mistakes  in 
practice,  in  matters  of  substance,  as  well  as  of  form,  may  be  cor- 
rected at  any  stage  of  the  proceedings,  for  the  furtherance  of  jus- 
tice. Where  meiits  clearly  appear  on  the  record,  it  is  the  settled 
practice  in  admiralty  not  to  dismiss  the  libel,  but  to  allow  the  party 
to  assert  his  rights  in  a  new  allegation.^  The  whole  subject  rests 
entirely  in  the  discretion  of  the  court,  as  well  in  relation  to  the  re- 
lief to  be  granted,  as  to  the  terms  on  which  it  shall  be  granted. 
Amendments  may  be  made  on  application  to  the  court  at  any  time, 
as  well  after  as  before  decree ;  and  at  any  time  before  the  final  de- 
cree new  counts  or  articles  may  be  added,  and  new  and  supplemen- 
tal allegations  may  be  filed  ;^  and  this  may  be  done  after  the  cause 


'  Dist  Rule  3;  The  Adeline,  13  TJ.  S. 
(9  Ci-auch),  284;  The  Edwai'd,  14  U.  S. 
(1  Wheat.)  261;  The  Divlna  Pastora, 
17  U.  S.  (4  Wheat)  52;  The  Edwin 
Post,  6  F.  R.  206;  The  Monte  A.,  12  id. 
331;  The  Imogen  M.  Terry,  19  id.  463; 
The  Corozal,  id.  655;  The  Manhasset, 
id.  430;  The  George  Taulane,  22  id.  799; 
The  Alanson  Sumner,  28  id.  670;  The 
(274) 


Gen.  Sedgwick,  29  id.  606;  The  Key- 
stone, 31  id.  412;  The  Thomas  Melville. 
31  id.  486;  The  Louisiana,  37  id.  264; 
N.  H.  St  Co.  c.  The  Mayor,  36  id.  716. 
*  Eight  hundred  and  forty-one  tons 
of  Iron  Ore,  15  P.  R.  615;  The  Tubal- 
cain,  9  id.  834;  Three  hundred  tons  of 
Iron  Ore,  38  id.  36. 
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is  in  the  appellate  court,  if  the  new  allegations  be  confined  to  the 
original  subject  of  controversy.  A  new  subject  of  controversy  can- 
not thus  be  inserted  in  the  appellate  court.^  But  as  to  amendments 
in  the  appellate  court,  see  post,^^  615,  632. 

§  484.  Amendments  of  Conrse— Death  of  Party, — Before  any 
pleading  is  answered,  or  the  opposite  party  has  taken  any  subsequent 
step  in  the  cause,  amendments  may  be  made,  of  coui-se,  without  pre- 
vious notice  to  the  opposite  party,  or  application  to  the  court.*  In 
such  cases,  the  amendment  must  be  filed  with  the  clerk,  and  if  it  be 
after  the  appearance  of  the  opposite  party,  a  copy  of  it  should  be 
served  on  him.  The  same  rule  as  to  verification  by  oath,  applies  to 
the  amendment,  as  to  the  original  pleading. 

In  case  one  of  several  plaintiffs  or  defendants  dies  before  final 
judgment,  if  the  cause  of  action  survive  to  or  against  his  co-partners, 
the  suit  does  not  abate  by  such  death,  but  a  suggestion  of  the  death 
is  made  on  the  record,  and  the  suit  proceeds  in  the  name  of  the  sur- 
vivoi*s. 

In  case  a  sole  plaintiff  or  defendant  dies  before  the  final  judg- 
ment, in  case  the  cause  of  action  by  law  survive,  the  executor  or 
administrator  of  the  deceased  party  has  full  power  to  prosecute,  or 
defend  the  suit  to  final  judgment;  and  the  court  and  the  opposite 
party  is  bound  to  consider  the  executor  or  administrator  as  the  real 
party.  The  executor,  however,  is  always  entitled  to  a  continuance 
of  the  cause,  on  motion  till  the  next  term,  but  the  other  party  has 
not  such  right.^     (See  Rev.  Stat,  §  955.) 

§  486.  The  Same. — The  Supreme  Court  have  construed  this  sec- 

*  Ad.  Rule  24;  Jeuks  v.  Lewis,  Ware, 
52;  The  Edward,  14  U.  S.  (1  Wheat.) 
261;  ThePalmym,  25  U.  S.  (12  Wheat.) 
1 ;  The  U.  S.  v.  Four  Part  Pieces  of  Wool- 
len Cloth,  1  Paine,  435;  Betts'  Prac.  57; 
Jud.  Act,  §82;  Conk.  Treat.  2d  ed.  357, 
360;  Elwell  v.  Martin,  Ware,  53;  Pratt  v. 
Thomas,  id.  437;  The  Adeline,  13  U.  S. 
(9  Cranch),  244;  Crawford  v.  The  Wil- 
liam Penn,  3  Wash.  481 ;  The  Marianna 
Flora,  24  U.  S.  (11  Wheat)  1;  Town  v. 
The  Western  Metropolis,  28  How.  Pr. 
283;  Conk.  Ad.  606;  antey  §358. 

*  Vide,  Thomas  v.  Gray,  Blatchf.  & 
H.  493;  also  §488. 


6  Betts'  Prac.  58,  59, 110;  The  Adeline, 

13  U.  S.  (9  Cranch),  244;  The  Edward, 

14  U.  S.  (1  Wheat.)  261;  The  Marianna 
Flora,  24  U.  S.  (11  Wheat.)  1;  The  Caro- 
hne  V,  The  U.  S.,  11  U.  S.  (7  Cranch,) 
496;  The  Harmony,  1  Gal.  123;  Jenks 
V.  Lewis,  Ware,  51;  Houseman  v.  The 
North  Carolina,  40  U.  S.  (15  Pet.)  40; 
The  Boston,  1  Sum.  328;  Jud.  Act,  §81; 
Dunlap,  87;  Wilson  v.  Codman's  Ex- 
ecutor, 7  U.  S.  (3  Cranch),  193;  Gris- 
wold  r.  Hill,  1  Paine,  483;  Nevitt  v. 
Clarke,  Olc.  316;  Vide  The  Octavia,  1 
Mason,  149;  Dist.  Rule  6. 
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tion,  in  a  common  law  case,  holding,  that,  after  the  order  admitting 
the  executor  to  appear,  it  is  too  late  to  contest  the  fact  of  his  being 
an  executor.  It  is  apparent,  therefore,  that  the  motion  to  be  so  ad- 
mitted, should  be  made  on  notice  to  the  other  party,  to  enable  him  to 
contest  that  fact. 

If  the  executor  or  administrator  neglect  or  refuse  to  appear  and 
make  himself  a  party,  the  court  may  issue  a  process  requiring  him 
to  show  cause  why  the  action  should  not  proceed ;  and  if  he  fail  to 
appear  within  twenty  days  after  service  of  such  process,  then  the 
court  may  proceed  and  render  judgment  against  the  deceased  party, 
in  the  same  manner  as  if  the  executor  or  administrator  had  volun- 
tarily made  himself  a  party  to  the  suit.^ 


§  486.  Certainty  and  Precision  in  Pleading  are  important — 

Answei's,  as  well  as  libels,  and  indeed  all  pleadings  should  state  the 
matter  with  all  due  certainty  and  precision.  In  case  of  misconduct 
set  up,  there  must  be  special  allegation  of  the  facts,  with  due  cer- 
tjiinty  of  time,  place,  and  circumstances.  Any  responsive  pleading 
should  reply  to  each  article  by  a  clear  and  exact  admission,  or  de- 
nial, or  defence  to  the  matter  of  it.  Proper  certainty  and  precision 
are  of  the  greatest  importance ;  for  as  the  party  cannot  regularly 
prove  that  which  is  not  properly  alleged,  so  it  is  not  suflBcient  that 
there  are  facts  proved,  which  might  have  a  material  bearing,  unless 
there  are  allegations  suited  to  bring  them  before  the  court  as  mat- 
ters of  plea  and  controversy ."^ 

[But  the  mere  omission  to  allege  a  fact  which  proves  to  be  mate- 
rial will  not  prevent  the  court  from  giving  it  its  proper  weight,  even 
on  appeal.]® 

§  487.  Supplemental  Pleadings. — The  general  rule  is,  that  the 
whole  substantive  case  of  a  party  should  be  at  once  brought  before 
the  court,  but  supplemental  pleadings  (libel,  answer,  intenogatories, 
or  exceptions)  may  be  filed  whenever  new  parties,  new  allegations, 
or  a  more  full,  definite,  or  accurate  statement  of  the  subject-matter 
of  the  controversy  may  be  necessary,  and  supplemental  pleadings, 


«  Wilson  c.  Codman's  Executor,  7  U. 
S.  (3  Cranch),  193;  Griswold  v.  Hill,  1 
Paine,  483. 

7  The  Boston,  1  Sumn.  331;  Macom- 


ber  V.  Thompson,  id.  384. 

8Dist  Rule  46;  The  Syracuse,  79  U. 
S.  (12  Wall.)  173;  The  Gazelle,  128  U. 
S.  474;  The  Alps,  19  F.  R.  139. 
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and  not  affidavits,  are  the  proper  mode  of  bringing  before  the  court 
such  new  matter.^ 


§  488.  Any  Pleading  may  be  amended. — When  any  pleading  or 
paper  is  defective  in  form,  or  substance,  it  may  be  amended,  and  any 
party  may,  at  any  time,  thus  correct  his  papers  by  further,  or  more 
full  and  regular,  supplemental,  amendatory,  exceptive,  or  responsive 
allegations  to  be  filed  in  the  cause. 

[A  libellant  may  correct  his  pleading  before  an)^  appearance  has 
been  entered,  as  of  course  ;  but  after  appearance,  a  motion  for  leave 
to  amend  should  be  made  by  either  party  who  desires  an  amend- 
ment.] 

Parties  are  not  required  to  furnish  copies  of  original  pleadings  to 
the  adverse  party,  but  each  party  is  required  to  take  out  copies  from 
the  clerk's  office.  In  the  case,  however,  of  new,  further,  amenda- 
tory, or  supplemental  papers,  they  must  be  furnished  to  the  oppo- 
site party. 

When  such  further  papers  are  put  in,  if  they  affect  the  proceed- 
ings in  any  material  point,  the  opposite  party  will  be  entitled  to  the 
indulgence  of  the  court,  in  a  continuance  of  the  cause. 


•The  Ebenezer,  7  Jur.  1117;  Betts' 
Prac.  21;  Waring  v,  Clarke,  46  U.  S. 
(5  How.)  441;  Cutlerr.  Rae,  48  IT.  S. 
(7  How.)  729;  Moorsom  v.  Moorsom,  3 


Hag.  Ecc.  97 ;  The  Virgil,  2  W.  Rob.  204 ; 
The  Speed,  id.  227;  The  Syracuse,  79 
U.  S.  (12  Wall.)  173;  The  Gazelle,  128 
U.  S.  474. 
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CHAPTER  XXVIII. 

Stipulation  and  Bail. 

§  489.  Usual  Form  of  Stipulation. — It  has  been  before  stated 
that  the  proper  mode  of  giving  security  or  bail,  in  admiralty,  is  by 
stipulation,  instead  of  the  common  law  mode  of  bond  or  recogni- 
zance. No  particular  form  of  words  is  necessary  to  constitute  a 
stipulation.  It  is  sufl&cient  if  it  appear  that  the  party  stipulating 
undertakes  to  respond,  according  to  the  legal  requisition;  and  a 
bond  or  recognizance  would  be  held  good  in  the  American  Admi- 
ralty courts.  There  have  been  doubts  raised  on  the  subject,  but 
they  have  been  based  on  some  hypercritical  application  of  English 
rules  of  jurisdiction,  which  have  held  that  the  admiralty  could  not 
have  jurisdiction  of  an  action  on  an  instrument  under  seal.  The 
usual  form  of  the  admiralty  stipulation  briefly  recites  the  pendency 
of  the  suit,  and  closes  by  distinctly  assuming  the  required  obliga- 
tion. It  is  executed  without  seal,  and  should  be  acknowledged  by 
the  party  and  the  stipulator  before  the  court,  the  clerk,  or  a  com- 
missioner, or  notary  public.^ 

§  490.  Stipulations  are  Governed  by  the  Law  or  the  Conrt,  not 
the  Will  of  the  Party. — Stipulations  differ  from  other  contracts  in 
an  important  particular.  In  contracts  between  parties,  it  is  the  in- 
tention of  the  parties,  as  expressed  in  the  instrument,  which  is  to 
govern  the  construction,  but  the  security  which  is  taken  in  the  prog- 
ress of  a  suit  in  a  court  of  admiralty,  for  the  purpose  of  sustaining 
and  enforcing  its  jurisdiction  and  authority,  is  taken  under  the  or- 
der of  the  court,  or  of  the  law.  Its  terms  are  directed  by  the  law 
or  the  court,  and  as  the  will  of  the  party  is  not  consulted  as  to  the 
tenor  of  the  obligation,  so  his  will  or  intention  is  not  regarded  in  its 
interpretation.  If,  therefore,  there  be  an  ambiguity  in  the  terms  of 
the  stipulation,  or  if  the  construction  of  them  be  doubtful,  it  is  not 

^  DuDlap*8  Prac.  143;  Lane  v.  Town-i  Stipulation;  Dig.,  ib.  45;  Conk.  Treat, 
gend,  WarQi  286;  Ency.  de  Jurisp.,  art,  I  427. 
(278) 
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the  intention  of  the  party  for  which  we  are  to  inquire,  for  the  will 
of  the  party  had  nothing  to  do  in  determining  its  conditions, — the 
doubt  must  be  i-emoved  by  consulting  the  intention  of  the  court,  or 
the  law  which  required  the  stipulation  and  dictated  its  terms.^ 

§  491.  Deposit  of  Money — Excepting  to  Sureties. — Instead  of 
a  stipulation  with  personal  surety,  the  coui-t  will  usually  allow  a 
deposit  of  money  in  the  registry  of  the  court,  as  security. 

When  pei*sonal  sureties  are  given,  they  are  required  to  swear  to 
their  responsibility  to  twice  the  amount  of  the  sum  for  which  they 
undei'take,  over  and  above  all  debts. 

If  any  paity  in  interest  desire  a  more  strict  inquiry  into  the  re- 
sponsibility of  the  sureties,  he  may,  by  an  exception  and  notice 
thereof  to  the  opposite  party  [or  by  a  refusal  to  approve  the  stipula- 
tion,] require  that  the  sureties  appear  personally  before  the  court,  or 
a  commissioner,  and  submit  to  a  strict  examination  as  to  their  prop- 
erty and  responsibility.^ 

§  492.  Furtlier  Security  may  be  Compelled. — If  either  party 
put  in  insufficient  sureties,  or  the  sureties  become  irresponsible  or 
insufficient,  or  remove  out  of  the  district,  on  proper  application  the 
court  will  compel  further  security,  under  the  penalty  of  a  stay  of 
the  proceedings,  in  case  of  a  libellant,  or  iji  case  of  defendants,  by 
denying  the  right  to  the  party  further  to  appear  and  contest  the 
suit.' 

§  493.  Different  Kinds  of  Stipulations. — The  stipulations  taken 
in  the  course  of  an  admiralty  cause,  are  of  several  kinds.  Under 
the  Roman  practice  they  were  classified  in  various  divisions  and 
subdivisions,  according  to  their  nature,  according  to  the  occasion 
calling  for  them,  and  according  to  their  form ;  but  this  classification 
is  obsolete,  and  the  learning  connected  with  it  is  of  little  practical 
utility.* 

In  the  case  of  Lane  v.  Townsend  (Ware,  286,  304),  Judge  Ware, 
with  his  characteristic  learning  and  acuteness,  has  presented  the 


2  Dig.  45,  1,  52;  Lane  tJ.  Townsend, 
Ware,  292;  Cure  ©.  BuUus,  7  X.  Y.  Leg. 
Obs.  345;  Harrlman  v.  Rock.  B.  Pier 
Co.,  18  F.  R.  94;  Dist  Rule  21. 


8  Ad.  Rule  6,  10,  11;  Dist.  Rules,.  22, 
23;  Betts'  Prac.  41;  The  Virgo,  13 
Blatchf.  255. 

*  Lane  v,  Townsend,  Ware,  296;  Dun- 
lap's  Prac.  153. 
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subject  very  clearly  and  correctly,  as  the  matter  stood  before  the 
promulgation  of  the  admiralty  rules  of  the  Supreme  Court. 

In  the  American  Admiralty  now,  the  stipulations,  for  costs,  for 
costs  and  damages,  for  value,  to  appear  and  abide  the  decree  of  the 
court,  and  pay  the  amount  recovered,  are  the  only  stipulations  prac- 
tically in  use.  They  vary  slightly  in  their  form,  to  adapt  them  to 
the  various  purposes  to  which  they  are  applied  in  the  original  and 
appellate  courts.* 

§  494.  Stipniations  for  Costs.  —  The  libellant's  stipulation  for 
costs  in  personam  and  in  rem^  is  for  the  payment  of  all  such  costs  and 
expenses  as  shall  be  awarded  against  him  by  the  final  decree  of  the 
court,  or,  upon  an  appeal,  of  the  appellate  court.® 

In  case  of  libels  in  personam^  when  no  bail  has  been  taken,  and 
no  property  has  been  attached  to  answer  the  exigency  of  the  suit, 
the  court  may,  in  its  discretion,  require  the  defendant  to  give  a  stip- 
ulation with  sureties,  in  such  sum  as  the  court  may  direct,  to  pay 
all  costs  and  expenses  which  shall  be  awarded  against  him  in  the 
suit,  upon  the  final  adjudication  thereof,  or  by  any  interlocutory 
order  in  the  progress  of  the  suit.^  It  is  presumed  that  the  court,  in 
such  cases,  would  make  the  giving  of  the  stipulation  a  condition  of 
permitting  the  defendant  to  appear  and  contest  the  suit. 
• 

§  495.  Claimant's  Stipulation  for  Costs. — In  case  of  filing  a  mere 
claim  to  the  property  in  rem^  the  claimant  must  file  a  stipulation, 
with  sureties  in  such  sum  as  the  court  shall  direct,  for  the  payment 
of  all  costs  and  expenses  which  shall  be  awarded  against  him  by  the 
final  decree  of  the  court,  or,  upon  appeal,  by  the  appellate  court.® 
The  claimant's  property  being  in  custody,  he  is  properly  liable  only 
for  costs. 

In  case  of  intervention  by  a  third  person,  in  a  suit  or  proceeding 
in  rem^  the  stipulation  is  to  abide  by  the  final  decree,  and  pay  all 
such  costs,  expenses,  and  damages,  as  shall  be  awarded  by  the  court 
upon  the  final  deci-ee,  whether  it  is  I'endered  in  the  original  or  ap- 
pellate court.®  There  are  obvious  reasons  why  a  third  pei*son  inter- 
vening should  be  responsible  for  damages  as  well  as  costs. 


5  Ad.  Rules,  8,  4,  10,  11,  25,  35;  Dist 
Rule,  17. 
•Id.  26;  Dist  Rule,  7. 


7  Id.  25. 

•Id.  26;  Diet  Rule,  7. 

•Id.  84;  Dist  Rule,  7. 
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§  496.  Stipnlation  on  Arrest  of  Person  or  Property. — The  stip- 
ulation of  bail  to  the  action  in  personam^  is  given  on  the  arrest  of 
the  party,  or  on  his  appearing,  in  discharge  of  his  property  or  credits 
attached.  The  stipulation  is,  that  he  will  appear  in  the  suit,  and 
abide  by  all  orders  of  the  court,  interlocutory  or  final,  in  the  cause, 
and  pay  the  money  awarded  by  the  final  decree  rendered  in  the 
court  to  which  the  process  is  returnable,  or  in  any  appellate  court.*^ 
On  this  stipulation  formerly  the  bail  had  no  right  to  surrender  their 
principal,  nor  had  the  principal  any  right  to  surrender  himself  in 
discharge  of  the  bail.  The  stipulation  was  an  absolute  undertaking 
to  pay  the  decree.^^  [But  this  has  been  changed  by  Rule  of  Court 
in  the  Southern  &  Eastern  Districts  of  New  York.]^ 

§  497.  Stipnlation  in  Snit  In  Bern — The  stipulation  of  bail  to  the 
action  in  a  suit  in  rem,  is  given  to  procure  the  discharge  of  the  pro- 
perty proceeded  against.  It  has  been  before  remarked,  that  on  such 
a  discharge  the  owner  takes  the  property  ciim  onere,  and  it  remains 
in  his  hands,  subject  to  all  the  liens  which  legally  attach  to  it.  It 
is  only  necessary,  therefore,  that  he  give  security  to  pay  what  the 
libellant  may  recover,  leaving  all  other  persons  to  assert  their  de- 
mands by  a  new  proceeding  in  rem,  after  the  discharge.  The  owner 
is  therefore  required,  before  tiiking  his  property,  to  give  a  stipula- 
tion, with  sureties,  in  such  sum  as  the  court  shall  direct,  to  abide  by 
the  decree,  and  pay  the  money  awarded  by  the  final  decree  rendered 
by  the  court,  or,  in  case  of  appeal,  by  the  appellate  court.^* 

§  498.  Stipnlationfor  Yalne.— The  stipulation  for  value  is  given 
in  a  suit  in  rem,  where  the  suit  is  brought,  not  to  enforce  a  partial 
lien  upon  the  property,  but  to  recover  the  property,  or  to  sell  the 
property,  as  in  cases  of  seizure,  of  licitation,  of  salvage,  of  posses- 
soiy  or  petitory  suits,  or  suits  against  recusant  owners.  In  all  such 
cases,  where  a  party  is  entitled  to  have  the  property  delivered  on 
Iwiil,  he  is  bound  to  stipulate,  with  sureties,  to  pay  the  full  value  of 
the  property.  And  in  any  case,  a  party  may  have  his  property  de- 
livered to  him,  on  his  giving  the  proper  stipulation,  with  sureties, 


i*)  Ad.  Rule  3,  4;  vide  Forms  in  the 
Appendix. 

"Lane  v,  Townsend,  Ware,  297; 
Malynes,  88. 


"Diet  Rule  24. 

^^Ante,  §447;  The  Langdon  Cheves, 
2  Mason,  59;  The  Palmyra,  25  U.  S.  (12 
Wheat)  10;  Ad.  Rule  10,  11;  Dist.  Rule 
17. 
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for  the  full  value  of  the  property.  This  value  may  usually  be  fixed 
by  the  consent  and  agreement  of  parties ;  if  not,  then  it  is  ascer- 
tained by  an  appraisement  by  sworn  appraisers,  to  be  appointed  by 
the  court  on  motion  and  hearing  of  the  parties.  The  value  being 
ascertained,  the  claimant  must  give  a  stipulation,  with  sureties,  in 
that  amount,  that  he  will,  on  the  interlocutory,  or  final  order  or  de- 
ciee  of  tlie  court,  or,  in  case  of  appeal,  of  the  appellate  court,  on 
notice  of  such  order  or  decree  to  the  proctor  for  the  claimant,  pay 
into  court  the  sum  ascertained  as  the  value.'* 

[The  law  of  the  State  of  New  York  allows  certain  companies  to 
become  surety  on  a  l>ond  or  undertaking.  The  United  States  courts 
do  not  recognize  in  their  rules  such  a  company  as  surety.  And  a 
stipulation  so  signed  cannot  be  filed  as  a  matter  of  right.  By  the 
consent  of  the  other  party  to  the  suit,  however,  such  stipulations 
may  be  received  by  the  clerks  of  the  court,  and,  as  matter  of  fact, 
they  are  frequently  given.] 

§§  499,  500.     Omitted. 

§  601.  Bonding  under  the  Act. — [The  earlier  editions  of  this 
work  commented  with  some  stringency  upon  the  provisions  of  the 
Act  of  Congress  of  March  3,  1847,  (9  U.  S.  Stat,  at  Large,  p.  181.) 
Those  criticisms  are  measurably  made  needless  by  the  fact  that  only 
a  portion  of  the  Act  in  question  is  now  the  law,  having  been  em- 
bodied in  §  941  of  the  Revised  Statutes,  and  they  are  therefore 
omitted.  But  even  as  to  the  portion  of  the  Act  which  remains,  the 
following  questions  are  pertinent:] 

Does  the  act  intend  to  allow  every  person,  even  a  stranger,  to 
take  possession  of  a  libelled  vessel,  giving  a  bond  to  pay  the  demand 
for  which  she  is  libelled  ? — if  not,  how  is  the  marshal  to  discriminate ; 
or  does  it  only  extend  to  a  "claimant,"  as  known  to  the  admiralty 
practice,  one  who  has  filed  his  claim  showing  his  interest,  and  given 
the  necessary  stipulation, — if  so,  is  the  claim  to  be  filed  with  the 
marshal?  Does  it  embrace  all  cases  in  rem^  and  transfer  from  the 
court  to  the  marshal  the  important  judicial  power  of  staying  pro- 
ceedings in  a  cause,  and  disposing  of  the  questions  of  delivering 
property  on  stipulation, — without  appraisement,  without  notice  to 
the  libellant, — without  orders  or  proceedings  in  court?  How  is  the 
libellant  to  proceed  to  a  decree  when  no  property  is  arrested,  and  no 

^*  Lane  d.  Townsend,  Ware  296;  Dist  Rule  17;  see  Appendix  for  Forms. 
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party  appears?     Of  what  use  is  a  bond  to  abide  and  answer  a  de- 
cree in  "•  the  original  cause,"  when  that  cause  has  but  one  party  and 
he  the  libellant?     These  and  other  pregnant  questions  must  be  an- 
swered by  those  who  seek  to  apply  the  act.     The  practice  under  it . 
is  simple : 

Prepare  a  bond^ — have  it  executed  with  %urety^  and  approved  by  the 
judge^  or  the  collector  of  the  port^ — give  it  to  the  marshal  and  take 
the  property^ — without  fee  or  reward  to  any  ofie.^^ 

§  602.  The  Juratory  Cantion. — If  a  libellant  be  unable  to  give 
security  for  costs,  he  is  not  thereby  denied  justice,  but  is,  on  appli- 
cation to  the  judge,  permitted  to  give  the  juratory  caution,  or  secu- 
rity by  his  oath.  This  is  analogous  to  the  common  law  practice  of 
suing  in  forma  pauperi».  That  is  to  say,  he  pei-sonally  stipulates  in 
the  necessary  amount,  to  appear  from  time  to  time,  as  required  by 
the  court,  and  adds  to  it  his  oath  that  he  will  do  so.  The  defend- 
ant may  also,  by  order  of  the  judge,  be  permitted  to  give  the  jura- 
tory caution  in  proper  cases,  where  he  cannot  procure  bail.  This 
security  is  but  rarely  taken .^^ 

The  juratory  security  for  costs  is  in  the  following  form  : 

• 

"  In  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 

"  In  a  certain  cause,  civil  and  maritime,  wherein  A  B  is  libellant 
and  C  D  is  defendant, — on  this  tenth  day  of  February,  1849,  the 
said  A  B  pei*sonally  appeared  and  stipulated  in  the  sum  of  one  hun- 
dred dollars,  to  prosecute  this  snid  cause,  and  to  pay  all  costs  and 
expenses  which  may  be  awarded  against  him  herein  by  the  final  de- 
cree of  this  court,  and,  in  case  of  appeal,  of  the  appellate  court ;  and 
to  appear  on  the  twelfth  day  of  February  instant  (the  return  day), 
and  as  often  afterwards  as  he  shall  l)e  ordered  by  the  court.  And 
the  said  A  B  made  oath  that  he  would  appear  as  aforesaid.  A  B. 
"  Taken,  acknowledged,  and  sworn, 

Februaiy  lOtli,  1849,  before  me, 

" Chas.  W.  Newton,  U,  S.  Commissioner'' 

[Besides  the  juratory  caution,  a  libellant  may  also  be  allowed  by 
the  court  to  sue  in  forma  pauperis^  in  which  case  no  stipulation 
for  costs  is  required  of  him.]  ^'' 


i»  Conk.  Ad.  446-8;  Diet.  Rule  17;  vide 

the  f  omi  of  the  Bond,  in  the  Appendix. 

>"Dunlap'8  Prac.   157;  Conk.    Prac. 


463, 638;  Harriot' s  Forms,  354;  Thomas 
V,  Thorwegan,  27  F.  R.  400. 
»"  Dist.  Rule  8. 
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CHAPTER  XXIX. 

Seamen's  Wages. 

§  503.  Seamen  are  Wards  of  the  Admiralty. — The  character  of 
seamen  and  the  nature  of  their  employment  has  induced  Congress  to 
provide  specially  for  the  collection  of  their  demands  for  wages.  Sea- 
men have  always  been  considered  as  wards  of  the  admiralty,  and  the 
wages  of  their  perilous  service  have  been  by  all  nations  highly  fa- 
vored in  the  law.  It  was  the  great  cotisidemtions  of  policy  and 
justice  connected  with  that  humble  but  most  useful  class  of  citizens, 
that  induced  the  English  common  law  courts  to  leave  to  the  admi- 
ralty the  undisputed  cognizance  of  suits  for  seamen^s  wages,  and  to 
make  those  wages  a  lien  upon  the  last  plank  of  the  ship.  A  cheap 
and  summaiy  mode  has  been,  therefore,  provided,  for  hearing  the 
confi'oversies  in  relation  to  their  wages,  which  are  usually  of  small 
absolute  amount,  but  of  very  great  importance  to  the  seamen. 

[This  procedure  is  a  summary  and  cumulative  remedy  given  to 
seamen,  which  they  may  pursue  at  their  option ;  but  they  are  not 
thereby  deprived  of  the  right  in  the  first  instance  to  the  ordinaiy 
admiralty  process  against  a  vessel,  on  a  direct  application  to  the 
court]  ^ 

§  504.  When  Seaman  may  sue. — As  soon  as  the  voyage  is  ended, 
and  the  cargo  or  ballast  discharged,  the  seaman  is  entitled  to  his 
wages.  His  light  to  sue  for  them  in  personam  is  perfect,  the  pro- 
visions of  the  Act  of  July  20th,  1790,  (Rev.  Stat.  §  4546,  4547,) 
which  prescribe  the  manner  in  which  his  suit  may  be  prosecuted, 
having  reference  only  to  actions  in  rem}  If,  however,  there  be 
any  dispute  as  to  his  wages,  or  if  he  be  discharged  from  the  vessel, 
he  may,  without  any  delay,  proceed  to  enforce  payment  by  proceed- 


» Murray  «.  The  F.  B.  Nimick,  2  F.  R. 
S6;  The  Edwin  Post,  6  id.  206. 

*  Freeman  «.  Baker,  Blatchf .  A  H. 
372  ;  Francis  v.  Bassett,  Spragiie,  16; 
(284) 


The  Commerce,  id.  34;  Collins  v.  Nick- 
erson,  id.  126;  The  William  Jarvis,  id. 
485. 


Digitized  by 


Google 


SEAMEN  8   WAGES. 


286 


ings  in  rem.  If  the  balance  be  admitted,  he  must  wait  ten  days, 
or,  at  least,  a  reasonable  time,  after  the  cargo  is  out,  before  he  com- 
mence. If  the  vessel  have  left  the  port,  when  the  voyage  ended, 
without  paying  the  wages,  or  is  about  to  go  to  sea  again  before  the 
expiration  of  the  ten  days,  he  proceeds  by  libel,  in  the  fii-st  instance, 
and  arrests  the  vessel, — all  the  seamen  joining  in  the  same  suit, — 
and  the  suit  proceeds  like  other  suits  in  rem.  In  all  other  cases  he 
proceeds  by  a  preliminary  summons  before  a  magistrate,  before 
whom  the  question  of  probable  cause  of  suit  is  investigated.* 

§  505.  Proceeding  by  Snmnions.r— In  such  cases,  the  judge  of  the 
district,  or  a  magisti-ate,  or  United  States  commissioner,  issues  a 
summons  to  the  master  of  the  vessel  to  appear  before  him  and  show 
cause  why  process  should  not  issue  against  the  vessel,  according  to 
the  course  of  the  admiralty,  to  answer  for  the  wages.  This  summons 
should  be  founded  on  an  affidavit,  or  a  libel,  showing  a  prima  facie 
right  to  sue.  On  the  return  of  the  summons,  if  the  master  do  not 
appear,  the  certificate  of  sufGcient  cause  is  given  of  coui-se.  If  the 
master  appear,  he  is  permitted  "  to  show  that  the  wages  are  paid,  or 
otherwise  satisfied  or  forfeited,"  or  to  settle  the  dispute  on  the  spot, 
without  further  suit.  If  he  does  neither,  the  magistrate  gives  a  cer- 
tificate that  there  is  sufficient  cause  whereon  to  found  admiralty  proc- 
ess, and  the  certificate,  with  the  libel,  is  filed  with  the  clerk,  who 
issues  the  process  against  the  vessel,  and  the  suit  proceeds  in  the 
regular  manner,  according  to  the  courae  of  the  admiralty.* 

§  506.  Other  Seamen  may  Join  in  the  Suit. — The  suit  being  thus 
coamienced,  if  there  be  any  other  seamen  on  the  same  voyage,  hav- 
ing Uke  cause  of  complaint,  they  are  not  compelled  to  repeat  the 
preliminary  proceeding,  but  by  petition,  stating  their  case,  they  are 
allowed  to  join  in  the  suit,  which  is  done  by  filing  their  petition  and 
annexing  it  to  the  libel.  They  are  then  considered  as  original  libel- 
Ian  ts,  and  the  suit  proceeds,  in  their  collective  names,  to  a  decree. 
Their  rights  are  entirely  separate  and  independent.  They  are  co- 
libellants,  but  not  joint  libellants,  and  they  are  competent  witnesses 
for  each  other.  Each  man's  case  must  be  separately  proved, — should 
be  separately  passed  upon  by  the  court,  and  the  decree  should  be 


»Bett8*  Prac.  60,  et  seq,;  (Rev.  Stat 
§§4o46,4o47;)  Dist.  Rule  68;  vide  The 
Merchant,  Abb.  Ad.  1 ;  The  Eagle,  01c. 


232;  The  Trial,  Blatchf.  <fc  H.  94. 

*  Betts'   Prac.  60,  et  aeq.  ;  vide  the 
Forms  in  the  Appendix. 
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separate  for  each,  especially  in  cases  in  which  the  amount  will  jus- 
tify an  appeal.^ 

§507.  Effect  of  the  Statute. — The  practice  in  these  cases  is 
founded  on  the  "  Act  for  the  Government  and  Regulation  of  Seamen 
in  the  Merchant  Service."  (Now  Rev.  Stat.  §  4524  et  seq.}  This 
is  believed  to  embrace  all  vessels  not  in  the  national  naval  service. 
The  first  three  sections  of  the  act  relate  to  vessels  and  voyages  of  a 
particular  character,  but  other  sections  of  the  act  embrace  "  any  ship 
or  vessel,"  "  any  seamen  or  mariner,"  and  the  careful  use  of  different 
phraseology  for  different  purposes,  in  the  different  sections,  shows 
that  the  language,  in  every  case,  was  intended  to  have  its  appropri- 
ate force.^  The  law,  as  administered  under  this  act  in  the  Southern 
District  of  New  York,  will  be  found  very  fully  laid  down  in  Betts' 
Pmctice,  pp.  59-68. 

By  the  act  of  1846,  chap.  60,  (Rev.  Stat.  §  4251)  canal  boats, 
navigated  without  masts  or  steam,  are  not  subject  to  be  libelled 
for  wages."^ 

[A  seaman's  wages  are  not  subject  to  be  attached  in  a  suit  against 
him  at  common  law.]  * 

§  508.  Summary  Practice. — The  learned  judge  of  the  Southern 
District  of  New  York,  with  a  desire  to  promote  expedition  and  to  re- 
duce expense,  in  1838  established  for  that  district  a  summary  practice, 
in  all  cases  when  the  demand  is  under  $50,  and,  of  course,  not  then 
subject  to  appeal.  As  that  practice  is  local,  it  will  not  be  set  forth 
here  in  detail.  It  will  be  found  in  the  rules  of  that  court,  which 
are  given  in  the  Appendix,  and  in  the  full  commentary  on  those 
rules  in  Betts'  Practice,  pp.  16,  78-82.  The  statutory  practice  of 
the  preliminary  summons  and  this  summary  practice  greatly  reduced 
expenses.  Jt  is,  however,  much  to  be  desired  that  Congress,  or  the 
Supreme  Court,  would  enact  a  tariff  of  fees,  in  plenary  cases,  ar- 
ranged with  a  full  knowledge  of  the  course  of  admimlty  proceedings 
and  the  wants  of  commerce  in  this  behalf. 


6  Oliver  v.  Alexander,  31  U.  S.  (6  Pe- 
ters), 143. 

6  Seamen's  Act  of  July  20,  1790,  1 
Stat  at  Largo,  133;  Acts  of  1846,  p.  61. 


'  The  Wm.  L.  Norman,  49  F.  R.  285. 

8  The  City  of  New  Bedford,  4  F.  R. 
818;  Ross  v.  Bourne,  14  id.  a58;  The 
City  of  New  Bedford,  20  id.  57. 
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Pbize  Causes. 


§  509.  Prize  Cases  must  be  heard  in  Admiralty. — Before  pro{>- 
«rty  captured  can  be  properly  disposed  of,  it  must  be  condemned  as 
prize,  in  a  regular  judicial  proceeding,  in  which  all  parties  interest- 
ed may  be  heard.^  This  proceeding  must  be  had  in  a  court  of  ad- 
miralty deciding  according  to  the  law  of  nations.  The  proper  court 
is  the  court  of  the  nation  or  government  to  which  the  captor  belongs.'* 
In  the  United  States,  the  only  court  having  original  jurisdiction  in 
cases  of  prize,  is  the  District  Court  of  the  United  States.  To  ad- 
judicate in  matters  of  prize,  is  a  portion  of  the  regular  functions  of 
that  court.* 

§  610.  Prize  Commissioners. — On  the  breaking  out  of  hostilities 
the  court  appoints  prize-commissioners.*  These  commissioners  are 
officers  of  the  court,  and  subject  to  its  direction  and  control.  They 
examine  the  witnesses  on  the  standing  interrogatories  ;  and  perform 
such  other  duties  as  may  be  imposed  upon  them  by  the  law,  or  the 
court.  The  other  officers  of  the  court — the  district  attorney,  the 
clerk,  and  tlie  marshal — ^perform  their  respective  functions  in  prize 
cases  as  in  cases  on  the  instance  side  of  the  court. 

§  511.  The  Evidence  mnst  come  from  the  Prize. — A  peculiarity 
of  prize  proceedings  is  that  the  evidence  upon  which  the  cause  must 
be  heard  in  the  first  instance,  and  on  which  the  property  must  be  con- 
demned or  acquitted,  must  come  entirely  from  the  vessel  taken, — the 
papers  on  board  the  vessel,  and  the  testimony  on  oath  of  the  master, 


>  The  Henrick  and  Maria,  4  Rob.  55 ; 
Jecker  v.  Montgomery,  54  U.  S.  (13 
How.)  498;  Fay  v.  Montgomery,  1  Curt 
C.  C.  R.  206;  Stewart  u.  The  U.  S.,  27 
Law  Rep.  134. 

^Cheviott  V,  Fausset,  3  Binn.  220; 
Bingham  u.  Cabot,  3  U.  S.  (3  Dall.)  19; 
L'  Invincible,  14  U.  S.  (1  Wheat)  238; 


The  Santissima  Trinidad,  20  U.  S.  (7 
Wheat)  283;  Findlay  v.  The  William, 
1  Pet  Ad.  R.  12. 

«The  Amiable  Nancy,  16  U.  S.  (3 
Wheat)  546;  The  Amy  Warwick,  2 
Sprague,  123;  The  Anna,  Blatchf .  Pr. 
Cas.  :j:i7. 

*  Rev.  Stat  §  4621;  Prize  Rule  9. 
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oflBcers,  and  other  persons  attached  to  the  vessel  and  on  board  at  the 
time  of  the  capture.*  This  peculiarity  is  of  the  very  essence  of  the 
administration  of  prize  law.  The  common  law  practice  and  rules 
of  evidence  have  no  relation  to  the  subject.** 

At  the  time  of  the  capture,  it  is  therefore  the  duty  of  the  captoi-s 
to  secure,  tiike  an  inventory  of,  and  preserve  as  evidence,  all  the  pa- 
pers on  board  the  prize,  and  to  bring  in  for  examination  the  master, 
principal  officers,  and  some  of  the  crew  of  the  captured  vessel.^ 

§  512.  Examination  of  Witnesses. — As  soon  as  the  prize  arrives 
in  port,  notice  should  be  given  by  the  captors  who  are  in  charge  of 
it,  to  the  district  judge,  or  to  the  prize-commissioners,  that  the  ex- 
aminations of  the  captured  witnesses  may  be  taken  without  delay .^ 
These  witnesses  are  examined  by  the  prize-commissioners  in  writing 
and  upon  oath,  in  answer  to  the  standing  interrogatories.  These  in- 
terrogatories are  sifting  and  thorough  on  all  points  which  can  affect 
the  question  of  prize.  They  are  prepared  and  published  by  stand- 
ing order  of  the  court,  and  are  accessible  beforehand  to  the  witnesses. 
[But  see  Rev.  Stat.  §  4622.]  The  witnesses  are  not  allowed  to  have 
communication  with,  or  to  be  instructed  by  counsel.  They  are  pro- 
duced, each  separately  and  apart  from  the  othei-s,  in  the  presence  of 
the  agents  of  the  parties,  before  the  commissioners,  whose  duty  it  is 
to  superintend  the  regularity  of  the  proceedings,  and  protect  the 
witnesses  from  surprise  or  misrepresentation.®  The  commissionei-s 
have  no  authority  to  use  any  but  the  standing  interrogatories,  and 
must  require  each  interrogatoiy  to  be  answered  fully.  In  the  event 
of  the  refusal  of  a  witness,  either  to  answer  at  all,  or  to  answer 
fully,  it  is  their  duty  to  certify  the  fact  to  the  court.^^  There  is  no 
cross  examination.  These  examinations  are  called  examinations  in 
preparatorio, 

''The  Dos  Hermanos,  16  U.  S.  (2 
Wheat)  76;  The  Pizarro,  id.  227;  The 
Amiable  Isabella,  19  U.  S.  (6  Wheat.)  1; 
The  Sir  William  Peel,  72  U.  S.  (5  WaM.) 
517;  The  Peterhoff,  id.  28;  s.  c,  Blatchf. 
Pr.  Cas.  403;  The  Cheshire,  id.  151,  463; 
The  Zavalla,  id.  173;  The  Jane  Camp- 
bell, id.  101. 

« 1  Wheat.  Appendix,  note  II,  p.  497; 
The  Adeline,  13  U.  S.  (9  Cranch),  244, 
284. 

7  Rev.    Stat   §4615;    The    Eliza  and 


Katy,  6  Rob.  185;  The  Henrick  and  Ma- 
ria, 4  id.  43,  67;  The  Dos  Hermanos,  15 
U.  S.  (2  Wheat)  76;  The  ArabeUa,  2 
GaH.  308;  The  Flying  Fish,  id.  374; 
The  Actor,  Blatchf.  Pr.  Cas.  200. 

8  Prize  Rule  2. 

•The  Speculation,  2  Rob.  243;  The 
William  and  Mary,  4  id.  381 ;  The  Apol- 
lo, 6  id.  286;  Rev.  Stat  §  4C22. 

w  Prize  Rules  12,  13,  14,  15,  16;  The 
Peterhoff,  72  U.S.  (5  WaU.)  28;  s.  c, 
Blatchf.  Pr.  Cas.  463. 
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The  prize-master  should  also  deliver  up  to  the  prize-commissioners, 
or  one  of  them,  all  the  papers  and  documents  found  on  board  the 
prize,  together  with  an  aiBdavit  made  by  him,  that  they  are  delivered 
up  as  taken,  without  fraud,  addition,  subduction,  or  embezzlement.^^ 

§  612  a.  Court  may  Order  Farther  Proof. — As  soon  as  the  ex- 
aminations are  completed,  each  deposition  is  signed  by  the  witness 
making  it,  and  also  by  the  commissioners,  or  one  of  them.  They 
are  then  sealed  up  and  transmitted  to  the  proper  District  Court, 
together  with  all  the  vessel's  papei*s  which  have  not  already  been 
delivered  up  by  the  captors.^  These  papers  and  examinations  con- 
stitute the  only  evidence  on  which  the  cause  is  fii-st  heard.  If  on 
this  evidence  there  be  doubt,  or  justice  require  it,  the  court  may,  in 
its  discretion,  order  further  proof ;  and  the  court  on  proper  applica- 
tion may  order  the  cargo  to  be  landed,  and  the  packages  opened  and 
inspected  for  the  detection  of  contmband  articles,  or  for  ascertaining 
the  destination  of  the  vessel  or  cargo,  or  the  true  character  of  the 
voyage 


18 


§  512  (.  No  Delay  Admissible. — The  necessary  papers  and  the 
preparatory  examinations  having  been  transmitted  to  the  court,  it 
is  the  duty  of  the  captors  to  apply  to  the  court  without  delay,  for 
adjudication ;  and  in  case  of  neglect  or  refusal  on  their  part,  the 
claimants  may  so  apply .^*  The  proceeding  for  the  condemnation  of 
a  prize  is  purely  in  rem.  It  is  commenced,  when  the  capture  is 
made  by  a  national  vessel,  in  the  name  of  the  United  States  by  the 
United  States  District  Attorney,  by  filing  a  libel  in  the  District 
Court.^  In  the  case  of  captures  by  privateers,  the  commander  em- 
ploys his  proctor  and  libels  in  behalf  of  himself  and  the  other  captors. 
On  the  libel  a  monition  and  warmnt  issues  to  the  marshal,  for  the 
seizure  of  the  property.  The  notice  under  the  monition  is  made  by 
publication.^® 


"  Rev.  Stat  §§  4617, 4622;  Prize  Rules 
i,  9, 10. 

"Prize  Rules  11,  20. 

WThePeterhoflf,  Blatchf.  Pr.  Cas.  463; 
The  Adriana,  1  Rob.  313;  The  Romeo, 
6  id.  851;  The  Sarah,  3  ib.  330;  The 
Cuba,  2  Sprague,  168;  The  LiUa,  id.  577. 

I'Bev.  Stat  J  4625;  Prize  Rule  23; 

19 


The  Tropic  Wind,  Blatchf.  Pr.  Cas.  66; 
The  Springbok,  id.  a50. 

"Rev.  Stat  §  4618;  Jecker  t?.  Mont- 
gomery, 59  U.  S.  (18  How.)  110;  vide 
The  Emma,  Blatchf.  Pr.  Cas.  661;  The 
Sally  Magee,  id.  382;  The  Empress,  id. 
146,  659;  The  Andromeda,  69  TJ.  Sw 
(2  WaU.)  481. 

i«  Prize  Rules  24,  43,  44. 
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§  512  c.  Practice  on  Defaults. — On  the  return  day  of  the  process, 
if  no  claim  be  interposed,  upon  the  usual  proclamation  being  made, 
and  no  person  appearing,  the  default  of  all  persons  is  entered,  and 
the  court  will  then  proceed  to  examine  the  evidence  and  make  its 
decree.  It  is  not  usual,  however,  to  condemn  goods  by  default,  till 
a  year  and  a  day  after  the  service  of  the  process  ;  at  the  expiration 
of  which  time,  no  claim  being  interposed,  the  property  is  condemned 
of  course,  and  the  question  of  former  ownership  is  precluded  forever, 
and  distribution  may  be  raade.^^ 

§  512  d.  Claim  of  Property. — If  the  parties  interested  wish  to  con- 
test the  capture,  or  procure  the  restitution  of  property  captured,  they 
should,  at  or  before  the  return  of  the  monition  or  time  assigned  for 
trial,  enter  their  claim  before  the  court.  The  claim  should  be  made 
by  the  parties  interested,  if  present,  or  if  absent,  then  by  the  master, 
or  some  agent  of  the  owners.  A  stranger  will  not  be  permitted  to 
claim.^®  The  claim  must  be  accompanied  by  an  aflBdavit,  which  is 
called  the  test  affidavit,  stating  briefly  the  facts  respecting  the  claim 
audits  verit3^  It  should  state  that  the  property,  at  the  time  of  ship- 
ment and  also  at  the  time  of  capture,  did  belong,  and  if  restored  will 
belong,  to  the  claimant;  and  if  there  should  be  any  special  circum- 
stances in  the  case,  these  should  be  added.  The  aflBdavit  should  be 
sworn  to  by  the  parties  themselves,  if  they  are  within  the  jurisdic- 
tion. If  they  ai-e  absent  from  the  country,  or  at  a  very  great  dis- 
tance from  the  court,  it  may  be  sworn  to  by  an  agent.^® 

§  512  e.  Restitution  and  Damages. — If,  upon  the  hearing,  the 
sentence  of  the  court  be  a  decree  of  acquittal  and  restitution,  and 
the  property  remains  specifically  in  the  custody  of  the  court,  a  war- 
rant or  order  issues  for  its  delivery  to  the  claimant.  If  the  property 
has  been  sold  and  the  proceeds  are  in  court,  an  order  issues  for  the 
delivery  of  such  proceeds.     If,  on  account  of  the  absence  of  probable 


"The  Henrick  and  Maria,  4  Rob.  43, 
44;  The  Staadt  Embden,  1  id.  26;  The 
Harrison,  14  U.  S.  (1  Wlieat)  298;  The 
Avery,  2  Gall.  308 ;  Stratton  o.  Jarvis, 
33  U.  S.(8  Pet.)  4;  The  Falcon,  Blatchf. 
Pr.  Cas.  52;  Gushing  r.  Laird,  107  U.  S. 
78. 

"Prize  Rule  42;  The  Betsey,  1  Rob. 
98;  The  Mentor,  id.  181 ;  The  Huldah,  3 


ib.  239;  The  George,  id.  129;  The  Wil- 
liam, 4  id.  215;  The  Tobago,  5  id-  218; 
The  Susanna,  6  id.  48;  The  Marianna, 
id.  24;  The  Fi-ances,  12  U.  S.  (8  Ci-anch), 
336;  Bolch  r.  Darrel,  Bee,  74;  Gushing 
r.  Laird,  107  U.  S.  78. 

'•Prize  Rule,  42;  The  Adeline,  13  U. 
S.  (9  Granch),  244,  286;  The  Betoey,  2 
Gall.  377. 
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cause  of  capture,  or  by  reason  of  any  other  misconduct  on  the  part 
of  the  captors,  damages  are  awarded  against  them,  the  court  appoints 
three  commissioners  to  assess  the  damages.^  Casts  and  expenses 
are  in  the  discretion  of  the  court  and  depend  upon  the  proof  of 
probable  cause  of  capture.  When,  however,  further  proof  has  been 
ordered,  costs  and  expenses  are  allowed  to  the  captors.^ 

If,  upon  the  hearing,  the  sentence  of  the  court  be  a  decree  of  con- 
demnation, the  coui-t  will  order  testimony  to  be  taken  tending  to 
show  who  are  entitled  to  share  in  the  distribution,  and  upon  such 
testimony  will  make  the  final  decree  of  distribution.^ 


§  512/.  Appeals. — In  prize  causes,  an  appeal  lies  from  the  Dis- 
trict Court  directly  to  the  Supreme  Court,  whenever  the  amount  in 
controversy  exceeds  two  thousand  dollars,  and  in  other  cases,  on 
the  certificate  of  the  district  judge  that  the  adjudication  involves  a 
question  of  general  importance.  [By  the  Act  of  March  8,  1891, 
(26  Stat,  at  L.  ch.  517),  this  limitation  on  appeals  in  prize  causes 
is  probably  removed.]  Such  appeal  must  be  made  within  thirty 
days  of  the  rendering  of  the  decree  appealed  from,  unless  the  court 
shall  previously  have  extended  the  time,  for  cause  shown  in  the  par- 
ticular case.^ 


«•  Prize  Rules,  49,  50;  The  Charming 
Betsey,  6  U.  S.  (2  Cranch),  64;  The 
Lively,  IGaU.  315;  Pratt,  Prize  Prac. 
112. 

^^The  Einigheden,  1  Rob.  323;  The 
Diana,  5  id.  67;  The  Pigou,  6  U.  S.  (2 
Cranch),  100,  note ;  The  Charming  Bet- 
sey, id.  64;  Maley  v.  Shattuclc,  7  U.  S. 
(.S  id.)  45S;  Del  Col  v.  Arnold,  3  U.  S. 
(3  DaU.)  333;  The  Velasco,  Blatchf. 
Pr.  Cas.  54;  The  Jane  Campbell,  id, 
101;  Thelmina,  3  Rob.  167;  The  Prin- 


cipe, Edw.  Ad.  R.  70;  The  Evening 
Star,  Blatchf.  Pr.  Cas.  582;  The  Thomp- 
son, id.  377;  S.  C.  70  U.  S.  (3  WaU.)  155; 
The  Dashing  Wave,  72  U.  S.  (5  Wall.) 
170;  The  Ann  Green,  1  GaU.  274. 

«Rev.  Stat.  §  4634;  Kean  v.  The 
Gloucester,  2  U.  S.  (2  Dall.)  36;  Pen- 
hallow  V.  Doane,  3  U.  S.  (8  Dall.)  54; 
Bingham  t?.  Cabot,  id.  19 ;  The  Herkimer, 
Stewart's  Ad.  R.  128. 

«  Rev.  Stat.  §§  695,  4636;  vide  Prize 
Rule  51. 
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CHAPTER  XXXI. 
Hearing. 

§  513.  Either  Party  may  bring  on  Hearing. — The  cause,  being; 
ready  for  lieariug,  is  noticed  for  hearing*  according  to  the  rules  es- 
tablished in  the  district  where  it  is  to  be  heard.  The  circumstances 
of  the  different  districts  vary  so  widely,  that  no  general  rule  could 
well  be  adopted  for  all. 

The  libellant,  and  the  claimant  or  respondent,  are  both  actors, 
and  either  party  may  notice  the  cause,  and  bring  on  the  hearing.^ 

§  514.  Defendant  must  liaye  Appeared  and  Contested. — It  has 

already  been  stated,  that  the  defendant  cannot  be  heard  in  his  de- 
fence, nor  introduce  evidence  in  the  cause,  unless  he  have  appeared 
in  the  cause  and  contested  the  suit,  either  by  exceptions  to  the 
lil)el,  or  by  answering  it.  If  he  does  neither,  the  court  will  hear 
and  adjudge  the  cause  ex  parte^  upon  the  evidence  offered  by  the  li- 
bellaiit.  If  the  neglect  to  answer  has,  however,  been  from  ignorance 
or  other  sufficient  cause,  the  court  is  not  precluded  from  receiving 
evidence,  and  may  exercise  its  discretion  for  the  purposes  of  justice.' 

§  515.  Failure  to  appear  on  Hearing. — At  the  hearing,  if  either 
party  be  not  in  attendance,  his  adversary  may  take  such  decree  as 
he  would  be  entitled  to  if  his  pleading  were  confessed.  If  any 
postponement  be  desired  by  either  party,  on  sufficient  reason,  it  is 
granted  by  the  judge.  The  whole  matter  being  in  his  discretion, 
he  may  postpone  for  a  longer  or  shorter  period,  absolutely,  or  on 
such  terms  and  conditions  as  justice  may  demand.  The  nature  of 
maritime  transactions  is  such,  that  witnesses  are  often  transient,  and 


^  Jennings  v.  Carson,  S  U.  S.  (4 
Cranch),  23.  [In  the  Southern  District 
of  New  Yorlc,  it  has  been  lield  that  the 
practice  of  the  court  does  not  authorize 
the  dismissal  of  a  libel  for  the  libellant^s 
delay  in  bringing  the  cause  to  a  liear- 


ing  after  issue  joined.    The  Mariel,  6 
P.  R.  881.] 

« The  David  Pratt,  Ware,  405;  Mo- 
Kinlay  v.  Morrish,  62  U.  S.  (21  How.) 
346. 
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their  convenience,  as  well  as  the  necessities  of  the  parties,  often  ex- 
ercise an  important  influence  in  determining  the  mind  of  the  court 
in  matters  relating  to  the  mere  conduct  of  the  hearing.  The  court 
sometimes  commences  the  hearing  by  taking  the  testimony  of  tran- 
sient witnesses  on  either  or  both  sides,  without  regard  to  the  usual 
order  of  proceeding,  and  then  postpones  the  cause  for  a  longer  or 
shorter  time,  as  may  be  necessary  to  take  the  other  testimony  and 
complete  the  hearing.  Sometimes  the  testimony  is  all  taken,  and 
the  cause  is  postponed  till  a  future  day,  to  hear  the  arguments  of 
counsel.  Sometimes  postponement  is  ordered  only  on  condition 
that  the  party  asking  it  shall  consent  to  take  the  depositions  of  wit- 
nesses in  writing,  out  of  court,  or  to  admit  what  is  expected  to  be 
proved  by  them. 

§  616.  Flexibility  of  Proceedings. — It  is  this  flexibility  of  a 
Court  of  Admiralty, — its  power  to  adapt  itself  to  the  circumstances 
of  the  parties  and  their  witnesses,  without  prejudice,  and  often  with 
signal  advantage  to  the  cause  of  justice, — that  constitutes  one  of  its 
great  points  of  superiority  over  the  courts  of  common  law  and  trials 
by  jury. 

[This  flexibility  of  the  admiralty  is  not  confined  to  the  mere  con- 
duct of  the  cause,  but  extends  to  the  form  of  the  proceeding  and 
the  remedy,  and  to  a  change  of  a  proceeding  from  one  in  personam 
to  one  in  rem.']  ^ 

The  full  and  proper  presentment  of  the  facts,  the  careful  consid- 
eration and  arrangement  of  them  in  argument,  the  due  deliberation 
and  reflection  upon  the  facts  and  the  law,  which  are  the  usual  char- 
acteristics of  proceedings  in  an  admiralty  court,  are  often  impossible 
in  tribunals,  of  which  a  necessary  part  is  a  jury,  drawn  by  hazard 
from  the  community  at  large,  taken  forcibly  from  their  private  af- 
fairs, and  without  the  practised  powers  of  analysis,  of  memory  and 
of  judgment,  which  alone  could  enable  them  to  detect  fallacies,  to 
unravel  the  tangled  web  of  deceit,  and  resist  the  pereuasives  of  elo- 
quence, especially  when  compelled  to  a  hurried  unanimity  in  cases 
where  the  wisest  ai'e  compelled  to  doubt. 

§  517.  Practice  at  Hearing. — An  admiralty  cause  is  to  be  decided 
according  to  the  allegations  and  proofs, — secundum  allegata  et  pro- 

«  Sheppard  «.  Taylor,  6  Pet  675;  Copp  I  Co.,  8  Ben.  321;  118  Sticks  of  Timber, 
V,  The  DeCastro  A  Doimer  Sugar  Ref.  1 10  Ben.  86. 
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bata^ — and  the  proofs  must  correspond  to  the  allegations.*  The 
allegations  are  to  be  found  in  the  pleadings.  On  the  hearing,  there- 
fore, the  first  thing  to  which  the  attention  of  the  court  is  called  is 
the  pleadings.  The  advocate  for  the  libellant  opens  by  a  very  brief 
and  general  statement  of  the  nature  of  his  case,  and  of  the  defence, 
and  reads  the  libel ;  the  advocate  for  the  defendant  reads  the  an- 
swer, and,  if  there  be  other  pleadings,  each  party  reads  his  own. 
The  more  circumstantial  and  careful  opening,  which  the  inexperi- 
ence of  jurors  renders  necessary  in  trials  at  common  law,  is  out  of 
place  in  an  admiralty  court.  The  pleadings  being  read,  the  proofs 
are  introduced  in  the  same  genei*al  order  which  must  prevail  in  all 
lawsuits,  but  with  less  strict  adherence  to  the  artificial  rules,  which 
are  sometimes  made  to  constrain  the  parties  in  jury  trials.  The 
judge  always  exercises  bis  discretion  as  to  the  order  of  calling  and 
re-calling  witnesses,  and  the  course  of  examination.^ 

§  517  a.  Evidence. — The  laws  of  the  state  in  which  the  court  is 
held  furnish  the  rules  of  decision  as  to  the  competency  of  witnesses ; 
and  all  objections  to  evidence  on  the  ground  of  competency  must  be 
made  at  the  hearing.® 

[But  Courts  of  Admiralty  are  not  bound  by  all  the  rules  of  evi- 
dence which  are  applied  in  courts  of  common  law  and  they  may, 
where  justice  requires  it,  take  notice  of  mattei-s  not  strictly  proved, 
and  may  receive  in  evidence  testimony  which  might  not  be  admissi- 
ble in  other  courts.]  ^ 

§  518.  Pleadings. — What  is  the  legal  effect  of  an  answer  as  evi- 
dence has  been  considered  a  matter  of  doubt,  and  it  has  been  said 
that,  if  the  answer  be  not  contradicted  by  two  witnesses,  or  circum- 
stances and  one  witness,  it  must  be  taken  as  true  in  all  mattei*s  re- 
sponsive to  the  libel.  This  is  the  rule  in  chancery,  but  not  in 
admiralty.  The  answer  to  the  libel  has  no  more  force  as  evidence 
■than  the  libel  itself  has.  They  are  not  evidence,  in  the  common 
sense  of  the  word.  Being,  however,  the  solemn  statement  of  facts 
by  the  parties,  under  the  solemnity  of  an  oath,  the  court  is  bound 


*  The  Boston,  1  Sum.  331 ;  The  Gazelle, 
128  U.  S.  487;  ante,  §402. 

^  The  Phil.  &  T.  R.  R.  Co.  v.  Stimp- 
son,  39  U.  S.  (14  Pet.)  463. 

«  Rev.  Stat.  §  855;  Ryan  «.  Bindley,  68 
U.  S.  (1  Wall)  06;  Nelson  v.  Woodruff,  66 


U.  S.  (1  Black.)  166;  The  Trial,  Blatchf . 
&  H.  94. 

7  The  Peerless,  1  Vern.Lu8h.  41;  The 
J.  F.  Spencer,  3  Ben.  338;  The  Bos- 
kenna  Bay,  22  F.  R.  662. 
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to  examine  them  carefully,  and  it  is  impossible  that  they  should  not 
influence  the  mind  of  the  court ;  in  many  cases  of  nicely-balanced 
proofs,  the  influence  of  the  pleadings  may  well  turn  the  scale.® 

§  519.  Answers  to  Interrogatories. — The  power  to  interrog^nte 
the  parties  furnishes  an  effectual  means  of  bringing  the  part}'  before 
the  court,  with  great  advantage,  in  abridging  the  more  expensive 
and  doubtful  viva  voce  proof  on  trial.  Either  party,  as  has  been 
stated,  may  inten*ogate  the  other,  in  writing,  as  to  any  mattei*s  of 
fact,  which  may  be  necessary  to  support  the  action,  or  maintain  the 
defence,  and  the  party  interrogated  is  bound  to  answer,  in  writing, 
each  interrogatory,  unless  his  answer  will  expose  him  to  prosecution 
or  punishment  for  a  crime,  or  to  a  penalty,  or  forfeiture  of  his  prop- 
erty for  a  penal  offence. 

[The  later  authorities  seem  to  have  settled  the  law  that  the  an- 
swers to  these  special  interrogatories  are  not  evidence  but  pleading.]  • 

§  520.  Depositions  de  bene  esse. — The  provision  made  by  the 
acts  of  Congress,  for  taking  tcBtimony  de  bene  esse^  in  cases  in  the 
courts  of  the  United  States,  without  a  commission  dedimus  potesta- 
iem^  or  letters  rogatory^  greatly  promotes  the  convenience  of  suitoi-s. 
The  depositions  are  often  taken  ex  parte^  and  they  are  for  that  rea- 
son exposed  to  criticism.  No  presumptions  are  made  in  their  favor, 
and  they  will  not  be  received  in  evidence,  unless  the  provisions  of 
the  act  be  strictly  followed. 

The  authority  conferred  upon  the  magistrate  is  special,  and  con- 
fined within  certain  limits  and  conditions,  and  the  facts  calling  for 
the  exercise  of  it  should  appear  upon  the  face  of  the  instrument, 
and  not  be  left  to  parol  proof.^^ 


•*  Hutson  r.  Jordan,  Ware,  393;  Cush- 
man  v.  Ryan,  1  Story  C.  C.  91;  ante, 
§§412,417. 

»  Ad.  Rules  23, 31, 32;  Cushraan  c.  Ry- 
an, 1  Story  C.  C.  91;  The  David  Pratt, 
Ware,  497.  501,  604;  Gushing  r.  Laird, 
0  Ben.  408;  The  Serapis,  37  F.  R.  436. 

10  Rev.  Stat.  §863:  Beale  v.  Thomp- 
son, 12  U.  S.  (8  Cranch).  70;  The  Argo, 
15  U.  S.  (2  Wheat.)  287;  The  Argo,  2 
Gal.  314;  Ketland  v.  Bissett,  1  Wash. 
144;  Lessee  of  Banert  v.  Day,  3  id. 
•243;  Bleecker  «.  Bond,  id.  529;  Petti- 


bone  V.  Derringer,  4  id.  215;  Evans  v. 
Eaton,  20  U.  S.  (7  Wheat.)  356;  Nelson 
«.  The  U.  S.,  1  Pet.  C.  C.  R.  235;  Les- 
see of  Brown  v.  Galloway,  id.  291 ;  Rug- 
gles  t?.  Buckner,  1  Paine,  358;  The  U.  S. 
«.  One  Case  of  Hair  Pencils,  id.  400;  The 
U.  S.  V.  John  Smith,  4  Day,  (Conn.) 
121;  N.  Car.  Cases,  81;  Bell  r.  Morrison, 
26  U.  S.  (1  Pet)  355;  The  Patapsco 
Ins.  Co.  «.  Southgate,  30  U.  S.  (5  Pet) 
604;  The  Thomas  &  Henry  v.  The  U. 
S.,  1  Brockenb.  367;  1  Stat,  at  Large, 
73,  §30. 
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§521.  When  They  may  be  taken. — They  may  be  taken  in  the 
following  cases : 

When  the  testimony  of  any  person  shall  be  necessary  in  any  civil 
cause  depending  in  any  District  or  Circuit  Court  of  the  United 
States,  who  lives  at  a  greater  distance  from  the  place  of  trial  than 
one  hundred  miles,  or  is  bound  on  a  voyage  to  sea,  or  is  about  to 
go  out  of  the  United  States,  or  out  of  such  district  and  to  a  gi-eater 
distance  than  one  hundred  miles  from  the  place  of  trial,  before  the 
time  of  trial,  or  is  ancient,  or  is  very  infirm. 

§  522.  Before  what  OflBcers  taken. — [They  may  be  taken  before 
the  following  oflBcers : 

Any  judge  of  any  court  of  the  United  States,  or  any  commis- 
sioner of  a  Circuit  Court,  or  any  clerk  of  a  District  or  Circuit  Court, 
or  any  chancellor,  justice  or  judge  of  a  Supreme  or  Superior  Court, 
mayor  or  chief  magistrate  of  a  city,  judge  of  a  county  court  or  court 
of  common  pleas  of  any  of  the  United  States,  or  any  notary  public, 
not  being  of  counsel  or  attorney  to  either  of  the  parties,  nor  inter- 
ested in  the  event  of  the  cause.^^ 

They  may  also  be  taken  in  a  foreign  country  before  a  secretary 
of  legation  or  consular  oiBcer.]  ^ 

[§  523.  How  taken. — They  must  be  taken  in  the  following  man- 
ner : 

Reasonable  notice  must  first  be  given  in  writing  by  the  party  or 
his  attorney  proposing  to  take  such  deposition,  to  the  opposite  party 
or  his  attorney  of  record,  as  either  may  be  nearest,  which  notice 
shall  state  the  name  of  the  witness  and  the  time  and  place  of  taking 
his  deposition.  The  notice  should  also  state  the  officer  before  whom 
the  deposition  is  to  be  taken,  but  this  is  not  indispensable. 

In  suits  in  rem^  the  person  having  the  agency  or  possession  of 
the  property  shall  be  deemed  the  advei-se  party,  until  a  claim  has 
been  filed  in  the  cause. 

Whenever  by  reason  of  the  absence  of  the  party  from  the  district 
and  the  want  of  an  attorney  of  record  (as  for  instance  in  a  cause 
commenced  by  foreign  attachment)  or  other  reason  the  statutory 
notice  cannot  be  given,  a  deposition,  for  the  taking  of  which  there  is 
urgent  necessity,  may  be  taken  on  such  reasonable  notice  as  any 

"^aj  parte  Fisk,  113  U.  S.  713. 

ri  Kev.  Stat  §  1750;  Bishoffsheim  v.  Baltzer,  20  Blatclu  232. 
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judge  authorized  to  hold  courts  in  such  cixcuit  or  district  shall 
order.^ 

§  524.  Notice  to  take  Depositions. — This  notice  must  be  in  writr 
ing.  It  should  be  entitled  in  the  cause,  or  with  reasonable  certainty 
describe  the  cause.  It  must  be  from  the  party  proposing  to  take 
the  deposition  "  to  the  adveree  party ; "  it  must  therefore  be  signed 
by  the  party  or  his  proctor,  and  addressed  to  the  party  to  be  noti- 
fied, by  name, — ^in  suits  in  personam^  to  the  party  advei*se  to  him  on 
whose  part  the  deposition  is  to  be  taken,  or  to  his  attorney  of  record 
"  as  either  may  be  nearest."  Nearest  to  what — to  the  place  where 
the  cause  is  pending,  or  to  the  place  where  the  witness  is  to  be  ex- 
amined ?  The  latter  is  probably  intended,  so  that  to  examine  a  wit- 
ness outside  of  the  district  where  the  cause  is  pending  notice  might 
have  to  be  given  to  the  party  peraonally. 

Under  the  provision  of  the  statute  that,  if  "  reasonable  "  notice 
can  not  be  given,  and  there  is  urgent  necessity  for  taking  the  dep- 
osition, the  notice  shall  be  such  as  a  judge  authorized  to  hold  court 
in  such  circuit  or  district  shall  "  think  reasonable,"  it  would  seem 
to  be  advisable  that,  if  the  party  who  is  taking  the  deposition  has 
any  doubt  as  to  the  proper  notice,  he  should  apply  to  a  Circuit  or 
District  Judge  of  the  District  where  the  deposition  is  to  be  taken 
to  fix  the  terms  of  the  notice.] 

Any  person  may  be  compelled  to  appear,  and  depose  in  the  same 
manner  as  to  appear  and  testify  in  court.  This  is  by  the  usual  sub- 
poena, served  in  the  usual  manner,  and  if  he  refuse  or  neglect  to 
appear,  the  magistrate  may,  on  due  proof  of  service  of  the  subpoena, 
bring  him  before  him,  by  attachment.  Such  a  subpoena  may  be 
sei-ved  upon  a  witness  living  without  the  district,  provided  he  do 
not  live  more  than  one  hundred  miles  from  the  place  of  holding 
court.^* 

[But  if  the  witness  is  to  be  examined  before  a  commissioner  or 
notary  public,  the  subpoena  must  be  issued  from  the  court.] 

§  525.  Examining  the  Witness.— Return  of  Deposition.— At 

the  taking  of  the  depasition,  the  witness  must  be  cautioned  and 
sworn  or  afiSrmed  to  testify  the  whole  truth,  and  carefully  exam- 
ined.    The  deposition  should  have  a  proper  title,  showing  the  cause, 

w  Rev.  Stat  §  863;    Gould  <fc  Tuck- 1  Harris  v.  Wall,  48  U.  S.  (7  How.)  693. 
er's  Notes,  p.  260,  et  acq. ;  ante,  §  338;  I     ^^  Rev.  Stat.  §§  863, 876. 
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and  the  official  description  of  the  officer.  The  witness  may  be  ex- 
amined by  both  parties,  or  their  counsel,  if  present,  and  if  the  dep- 
osition be  ex  parte^  the  magistrate  should  endeavor,  by  a  careful 
examination,  to  get  out  the  whole  truth.  The  testimony  must  be 
reduced  to  writing,  either  by  the  magistrate  or  b}'  the  deponent,  in 
his  presence,  [and  by  uo  other  pei*son,  which  would  seem  to  exclude 
the  employment  of  a  stenographer  except  by  consent  of  both  par- 
ties ;]  and  it  must  be  then  subscribed  by  the  witness ;  and  the  mag- 
istrate should  put  his  official  jurat  to  it,  with  the  date,  and  retain 
the  deposition  till  he  deliver  it,  with  his  own  hand,  into  the 
court  for  which  it  is  taken;  or  the  magistrate  may  add  his  of- 
ficial certificate  of  the  reasons  for  taking  the  deposition,  viz. :  that 
the  witness  resides  more  than  one  hundred  miles  from  the  place  of 
trial,  or  is  about  to  go  to  sea,  or  otherwise,  according  to  the  act,  and 
of  the  notice,  if  any,  given  to  the  adverse  party,  stating  the  time 
given  him  to  appear.  It  is  well  to  annex  a  copy  of  the  notice.  The 
certificate  should  state  the  reason  for  taking  the  deposition,  and  the 
notice  given  to  the  adverse  party,  (and  if  it  omit  to  do  so,  the  defi- 
ciency cannot  be  supplied  by  other  proof  ;)^  also,  that  the  officer  was 
not  counsel,  or  attorney,  or  interested,  and  that  the  deposition  was 
reduced  to  writing  by  the  witness  or  the  officer,  and  signed  by  the 
witness.  If  these  documents  be  on  separate  pieces  of  paper,  they 
should  be  properly  listened  together,  and  referred  to  with  reasona- 
ble certaint}'.  They  must  then  be  sealed  up  by  the  magistrate,  in 
an  envelope,  and  directed  to  the  court  in  which  the  cause  was  pend- 
ing, and  remain  under  his  seal  till  opened  in  court.^^ 

They  should  be  indoi-sed  with  the  title  of  the  cause,  and  marked 
"  depositions,'*  and  they  may  be  forwarded  by  mail  or  by  private 
hand. 

As  soon  as  they  are  received  by  the  clerk,  he  maiks  their  receipt 
and  presents  them  to  the  judge  in  court,  who  opens  them,  and  the 
clerk  entei-s  the  fact  in  the  minutes  of  the  court,  and  files  the  dep- 
ositions, and  notifies  the  proctor  of  the  party  on  whose  behalf  they 
are  taken.^^ 

§  526.  Notice  of  filing  Depositions. — By  a  general  rule  of  the 


«  Harris  tj.  WaU,  48  U.  S.  (7  How.) 
693;  Petti  bone  v.  Derringer,  4  Wash. 
215;  Tlie  U.  S.  t?.  John  Smith,  4  Day, 
(Conn.)  121;  N.  Carolina  Cas.  81. 

w  BeU  V.  Morrison,  26  U.  S.  (1  Pet) 


351 ;  The  Patapsco  Ins.  Co.  t?.  Southgate, 
31  U.  S.  (5  Pet.)  604;  Beale  v,  Thomp- 
son, 12  U.  S.  (8  Cranch),  70. 

^^  Vide  the  Forms  in  the  Appendix. 
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District  Court  of  the  Southern  District  of  New  York,  notice  must 
be  given  to  the  proctor  of  the  opposite  party,  of  the  filing  of  the 
depositions ;  and  all  objections  to  the  form  or  manner  in  which  they 
were  taken  or  returned,  are  deemed  waived  unless  such  objections 
shall  be  specified  in  writing,  and  filed  within  four  days  after  the 
same  are  opened  unless  further  time  be  granted  by  the  judge.^®  Ex- 
ceptions tiiken  thus  eaily  will  sometimes  enable  the  party  to  remove 
them  or  retake  the  depositions  before  the  trial. 

§  527.  Omitted.  . 

§  528.  Proof  of  Regularity  of  Proceedings. — The  depositions 
themselves,  sworn  to  and  certified  in  form  according  to  the  act,  will 
be  prima  facie  evidence  of  the  oflBcial  character  of  the  magistrate, 
and  of  the  truth  of  his  certificate,  and  the  regularity  of  the  proceed- 
ings, to  take  them  so  far  as  they  are  certified  to ;  but  the  op{)osite 
party  will  be  always  at  libei-ty,  before  the .  depositions  are  read  in 
evidence,  to  disprove  any  or  all  the  facts  necessary  to  establish  their 
validity, — ^and  no  necessary  fact  will  be  presumed,  concerning  which 
the  certificates  and  depositions  are  silent.^^ 

If  the  party,  against  whom  the  depositions  are  taken,  is  present 
at  the  examination,  it  is  his  duty  to  make  all  the  objections  to  the 
examination  which  are  known  to  him  at  the  time.^ 


§  529.  Depositions  taken  without  Notice. — It  has  been  held,  in 
the  Fii-st  Circuit,  that  depositions  taken  during  the  session  of  the 
court,  are  inadmissible,  even  if  regularly  taken,  it  being  the  duty 
of  the  party  and  his  counsel  to  be  present  in  court ;  and  that  the 
taking  of  the  depositions  without  notice,  was  good  cause  for  a  con- 
tinuance to  enable  the  other  party  to  cross-examine  the  witness  or 
repel  his  testimony,  and  this  is  said  to  be  the  practice  in  most  of  the 
circuits.  Even  at  a  greater  distance  than  one  hundred  miles,  if  the 
adverse  party  have  known  counsel  residing  where  the  deposition  is 
taken,  he  should  be  notified.^^ 

w  Betts'  Prac.  80;  D.  C.  Rule  50. 

»»Ruggle8  tj.  Bucknor,  1  Paine,  358; 
Bell  r.  Morrison,  26  U.  S.  (1  Pet)  351; 
The  Patapsco  Ins.  Co.  ».  Southgate,  30 
U.  S.  (5  Pet)  604, 617;  The  Argo,  15  U.  S. 
(2  Wheat)  287 ;  The  U.  S.  f>.  Clark,  1  Gal. 
501;    Evans  v.  Hettick,  3  Wash.  408; 


The  Thomas  &  Henry  v.  The  U.  S.,  1 
Brock.  367;  Allen  v.  Blunt,  2  Wood.  & 
M.  136. 

«'The  U.  S.  V,  One  Case  of  Hair  Pen- 
cils, 1  Paine,  400. 

21  Allen  V.  Blunt,  2  Wood.  &  M.  ir,7, 
138;  The  Argo,  2  Gal.  314. 
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§  530.  Necessary  Proof  for  Admission  of  Depositions. — To  au 

thorize  the  party  to  read  a  deposition  taken  de  bene  esse^  under  the 
acts  of  Congress,  he  must  show  that  the  witness  is  then  dead,  or 
gone  out  of  the  United  States,  or  to  a  greater  distance  than  one 
hundred  miles  from  the  place  where  the  court  is  sitting,  or  that  by 
reason  of  age,  sickness,  bodily  infirmity  or  imprisonment,  he  is  un- 
able to  tmvel  and  appear  at  court.* 

§  530  a.  Evidence  for  Appeal. — [The  matter  of  the  taking  down 
of  oral  testimony  in  court  in  cases  in  which  an  appeal  will  lie,  is 
now  in  a  state  of  uncertainty.  There  was  formerly  a  statutory  pro- 
vision for  the  taking  down  of  such  testimony  by  the  clerk  *^  if  either 
party  moved  that  it  be  so  taken.  But  on  the  adoption  of  the  Re- 
vised Statutes  this  provision  seems. to  have  been  omitted.  The 
practice  is  that  the  evidence  is  taken  down  by  a  stenographer,. the 
judge  taking  more  or  less  full  notes  also.  And  in  case  of  an  appeal, 
the  evidence  is  transcribed  from  such  notes.  But  if  the  party  re- 
fused to  consent  to  incurring  the  expense  of  a  stenographer,  the 
party  desiring  to  appeal  might  find  his  case  defective  in  the  evidence. 
But  in  such  a  case,  he  might  perhaps  be  allowed  by  the  appellate 
court  to  take  the  evidence  again.]  '-^ 

§  531.  Commission  or  Dedimus  PotestcUem. — By  §  866  of  the  Revised 
Statutes,  every  court  of  the  United  States  is  clothed  with  the  power 
to  grant  a  dedimus  potestatem^  or  commission  to  take  depositions,  ac- 
cording to  the  common  usage,  when  it  may  be  necessary  to  prevent 
a  failure  or  delay  of  justice.  This  remedial  provision  with  its  bene- 
ficial purpose  fully  and  distinctly  set  forth,  cannot  be  construed 
otlierwise  than  to  give  the  courts  the  fullest  power,  in  every  manner 
usual  in  courts  of  justice,  to  depute  their  own  power  to  take  testi- 
mony in  a  cause  where  the  ends  of  justice  will  be  promoted  by  doing 
so.  A  commission  to  take  testimony  in  an  enemy's  country,  in  prize 
cases,  is  not  issued.^ 

The  circumstances  under  which,  and  the  mode  in  which  the  ap- 
plication should  be  made  to  the  court,  may  be  regulated  by  standing 


«Rev.  Stat  §865;  Harris  «.  Wall.  48 
U.  S.  (7  How.)  693;  Sergeant  r.  Biddle, 
17  U.  S.  (4  Wheat.)  508. 

« 1  Stats,  at  Large,  p.  89. 


«*  7th  Ad.  Rule  of  Circuit  Ct  of  Ap- 
peals. 

86  The  Diana,  2  Gal.  93;  4  Stat,  at 
Large,  197,  note;  Nelson  «.  The  U.  S.,  1 
Pet.  C.  C.  R.  235;  HaU's  Ad.  37. 
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rules  of  the  court,  or  left  to  the  discretion  of  the  court  in  each  par- 
ticular case.  In  the  Southern  District  of  New  York,  it  is  regulated 
by  standing  rules.* 

§  532.  The  Same. — Commissioners  under  a  commission  to  take 
testimony  act  under  a  special  authority  derived  from  the  court, 
which  must  be  strictly  pursued,  and  cannot  be  exercised  by  any  one 
but  the  commissioner  named  in  the  writ. 

In  executing  a  commission,  all  the  interrogatories,  direct  and  cross, 
must  be  put  to  the  witnesses,  and  substantially  answered.  Within 
the  United  States  and  its  territories,  witnesses  may  be  compelled  to 
appear  before  the  commissionei-s,  and  produce  books  and  papers,  and 
testify  pursuant  to  §§  868,  869  and  870  of  the  Revised  Statutes. 
The  depositions  are  not  in  any  sense  de  bene  esse^  and  none  of  the 
peculiar  requisites  in  case  of  depositions  de  bene  esse^  are  material.^ 

§  533.  Letters  Rogatory, — or  Commissions  sub  mata»  vicissi- 
tudinls* — By  the  law  of  nations,  the  courts  of  justice  of  diffei*ent 
countries  are  bound  to  mutually  aid  and  assist  each  other  for  the 
furtherance  of  justice.  Hence,  when  the  testimony  of  witnesses 
who  reside  abroad  is  necessary  in  a  cause,  the  court  or  tribunal  where 
the  action  is  pending  may  send  to  the  court  or  tribunal  within  whose 
jurisdiction  the  witnesses  reside,  a  writ  patent  or  close,  as  they  may 
think  proper.  They  are  usually  called  letters  rogatory^  but  are  some- 
times denominated  sub  mutuce  vidsiitudinis^  from  a  clause  which 
they  generally  contain.  By  that  instrument,  the  court  abroad  is  in- 
formed that  a  certain  claim  is  pending,  in  which  the  testimony  of 
certain  witnesses,  who  reside  within  its  jurisdiction,  is  required,  and 
it  is  requested  to  take  their  depositions,  or  cause  them  to  be  taken, 
in  due  course  and  form  of  law,  for  the  furtherance  of  justice  and  sub 
tntUtUB  vicissitiuiinis  obtentu;  that  is,  with  an  offer  on  the  part  of  the 


»  Dist.  Rales  47  to  50. 

'^  4  Stat,  at  Large,  107;  Vanstophoret 
V.  The  State  of  Maryland,  2  U.  S.  (2  Dal.) 
401;  Yeaton  v.  Fry,  9  U.  S.  (5  Cranch). 
3.35;  Cunningham  v.  Otis,  1  Gal.  106; 
The  Diana,  2  id.  03;  Ketland  v,  Bissett, 
1  Wash.  144;  Winthrop  v.  Union  Ins. 
Go. .  2  id.  7 ;  Le  Roy  v.  The  Delaware  Ins. 
Co.,  id.  223;  The  XJ.  S.  v.  Price's  Admin- 
istrator, id.  356;  The  Argo,  15  U.  S.  (2 
Wheat)  287;  The  London  Packet,  id. 


371;  Sergeant  v.  Biddle,  17  U.  S.  (4 
Wheat)  508;  Chirac  v.  Reinicker,  27 
U.  S.  (2  Pet)  613;  Keene  v.  Meade,  28 
U.  S.  (3  Pet)  1 ;  Richardson  v.  Golden,  3 
Wash.  109;  Lonsdale  v.  Brown,  id.  404; 
Lessee  of  Rhoades  v.  Selin,  4  id.  715; 
Bondereau  v.  Montgomery,  id.  186; 
Dodge  ».  Israel,  id.  323;  Gilpins  r.  Con- 
sequa,  1  Pet  C.  C.  R.  86;  Nelson  v.  The 
U.  S.,  id.  235;  Willlngs  v.  Consequa,  id. 
301. 
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court  making  the  request  to  do  the  like  for  the  other  in  a  similar 
case.  If  these  letters  rogatory  are  received  by  an  inferior  judge,  he 
proceeds  to  call  the  witnesses  before  him,  by  the  i>roce8S  commonly 
employed  within  his  jurisdiction,  examine  them  on  interrogatories 
or  take  their  depositions,  as  the  case  may  be,  and  the  proceedings 
being  filed  in  the  registry  of  his  court,  authentic  copies  thereof, 
duly  certified,  are  transmitted  to  the  court  a  quo^  and  are  legal  evi- 
dence in  the  cause.  If  the  lettei-s  are  directed  to  a  court  of  superior 
jurisdiction,  they  appoint  an  examiner  or  commissioners  for  the 
purpose  of  executing  them,  and  the  proceedings  are  filed  and  re- 
turned in  the  same  manner.^^ 

§  534.  Examination  of  Parties. — [Since  the  passage  of  the  Act 
of  Congress  of  July  2,  1864,  the  clause  of  which  relating  to  this 
subject  is  now^  embodied  in  §  858  of  the  Revised  Statutes,  the  parties 
to  actions  in  courts  of  the  United  States  are  no  longer  excluded  as 
witnesses.  The  practice  in  the  admiralty,  before  that  statute^  al- 
lowed parties  to  testify  in  their  own  behalf  in  many  cases  where  the 
strict  rule  of  the  common  law  excluded  them.  (See  §§  534  to  538  of 
the  second  edition  of  this  work.)]  Thus  when  the  proofs  of  a  party 
were  imperfect,  yet  went  far  to  establish  his  case,  he  might  offer  his 
own  oath  in  corroboration  of  the  other  proofs.  This  practice  was 
(lerived  from  the  necessity,  under  the  civil  law,  of  having  more  than 
one  witness.  Full  proof  of  a  fact  could  not  be  made  by  one  witness, 
and  in  many  cases,  manifest  injustice  would  be  the  necessary  result 
of  the  absence  of  any  second  witness.  In  such  cases  the  party  was 
allowed  to  complete  his  proof  by  his  own  oath.  This  is  what  is  call- 
ed the  supple tory  oath.  This  oath  might  be  prayed,  and  was  grant- 
ed in  all  maritime  causes.^ 

By  the  suppletory  oath  the  party  himself  testified  "  that,  of  his 
own  certain  knowledge,  the  facts  stjited  in  his  allegation,  (to  which 
he  offei-s  his  oath,)  are  true." 

§§  535,  536,  537.  Omitted. 


§  538.  The  Oath  deeisory. — There  was  also  the  oath  deci%ory, 
which  either  party  might  tender  to  the  other,  that  is,  offering  fur- 


«  Rev.  Stat.  4071;  HalFg  Ad.  87;  Nel- 
son c.  The  U.  S.,  1  Pet.  C.  C.  R.  236; 
Conk.  Ad.  640. 


» Hairs  Ad.  93;  The  David  Pratt, 
Ware,  506;  Dunlap's  Prac,  284-8;  Green- 
leaf  s  Ev.  204. 
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ther  decision  of  the  cause  upon  the  oath  of  his  adversaiy.  The 
adversary  was  bound  either  to  accept  the  offer,  or  make  a  similar  prop- 
osition in  return.  This  is  a  mode  of  proof  known  to  the  civil  law, 
and  is  said  to  have  been  practiced  in  admiralty,  in  the  Massachusetts 
District,  but  it  is  not  in  general  use.^ 

§  539.  Argument  of  the  Cause. — The  testimony  being  concluded, 
the  cause  is  argued  at  that  time  or  at  a  futuie  day.  In  the  South- 
em  and  Eastern  Districts  of  New  York,  the  practice  in  argument 
varies  from  that  of  the  common  law  courts,  in  that  the  advocate  of 
the  libellant  usually  first  states  the  principal  points  of  fact  and  of 
law  upon  which  he  relies,  with  his  legal  authorities.  The  advocate 
of  the  defendant  then  argues  the  case  to  the  court,  and  the  advocate 
of  the  libellant  closes  the  discussion,  and  the  cause  is  fully  submit- 
ted to  the  judge  for  his  decision,  which  may  be  given  on  the  spot, 
in  cases  in  which  there  is  not  a  possibility  of  doubt,  or,  as  is  usual, 
it  is  pronounced  after  re-examination  and  deliberation.^ 

It  is  customary  for  the  advocates  to  submit  to  the  court  written 
points  of  fact  and  of  law,  with  reference  to  the  testimony,  and  the 
authorities. 


§  540.  Opening  Case  for  Further  Proofs. — Allusion  has  already 
been  made  to  the  power  of  the  court  to  vary,  interrupt,  or  postpone 
proceedings  when  the  cause  of  justice  may  reqnire  it.  So,  after  the 
hearing  of  the  case  Ls  concluded,  on  proper  cause  shown,  the  court 
will  rescind  the  conclusion  of  the  cause  for  the  purpose  of  hearing 
further  proofs.  This  is  sometimes  done  at  the  suggestion  or  request 
of  the  judge  himself,  if,  in  his  examination  of  the  case,  he  finds 
that  by  the  surprise  of  the  party,  or  by  his  own,  exclusion  of  testi- 
mony, the  case  is  so  imperfectly  before  him  that  injustice  may  be 
done ;  and  it  is  sometimes  ordered  on  the  application  of  the  party, 
when  there  is  newly  discoviered  evidence,  or  when  it  is  necessary  to 
enable  him  to  supply  omissions.^ 


»  Greenleaf  8  Ev.  204, 408. 

«  Betts'  Priac.  92,  97. 

**Cargill  V.  Spence,  2  Hag.  Ecc.  Sup. 
140;  Le  Nieraen,  1  Dod.  10;  Waller  & 
Smyth  V.  Hegeltine,  1  Phil.  173;  The 
ForUtudo,  2  Dod.  70;  James  v.  Cohen,  3 


CurteiH,  786;  Smith  v,  Blake,  1  Hag. 
Ecc.  88;  The  Elizabeth,  2  Act.  57,  58  a; 
The  Vrouw,  1  C.  Rob.  1'68;  The  Har- 
mony, 2  Dod.  78;  The  Francis  Wright, 
7  Ben.  101. 
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CHAPTER  XXXII. 

Degree. 

§  541.  The  Decree. — ^The  cause  being  heard  and  submitted  to  the 
court  for  decision,  the  court  pronounces  its  decree  according  to  the 
facts  and  the  law,  in  favor  of  the  libellaiits,  or  the  defendants,  or 
some  of  the  libellants  and  some  of  the  defendants,  and  against  the 
othei-s,  with  or  without  costs,  distiibutively,  for  or  against  any  or  all 
the  parties,  as  justice  may  require.  The  flexibility  of  the  admiralty 
proceedings  in  this  respect,  greatly  conduces  to  the  cause  of  justice. 

§  542.  Interlocutory  or  Final. — The  decree  made  upon  the  hear- 
ing may  be  interlocutory  or  final.  It  is  final  when  it  disposes  of  the 
whole  controversy,  and  leaves  nothing  further  for  the  court  to  do  in 
the  cause,  as  when  the  libel  is  dismissed  with  costs  or  without  costs, 
or  there  is  a  decree  for  a  sum  certain,  with  or  without  costs. 

But  when  by  the  decree  something  still  remains  to  be  done  by  the 
court,  before  all  the  rights  of  the  parties  in  the  premises  are  fixed 
and  the  recovering  party  has  an  order  for  execution, — then  the  de- 
cree is  interlocutory,  however  much  it  may  dispose  of  the  merits  of 
the  cause. 

§  543.  Reference  to  Compute  Damages. — When  the  decree  is 
against  the  libeUant,  whether  the  suit  be  in  personam  or  in  rem^  the 
usual  form  of  the  decree  is  that  the  libel  be  dismissed  with  costs  or 
without  costs. 

If  the  decree  be  in  favor  of  the  libellant,  in  a  suit  for  the  recov- 
ery of  money,  and  the  amount  be  not  ascertained,  it  is  usual  to  de- 
cide the  principles  on  which  the  amount  is  to  be  settled,  and  to  refer 
it  to  a  commissioner  to  ascertain  and  report  the  amount  to  the  court, 
in  the  same  manner  as  on  a  default.  In  the  Southern  District  of  New 
York,  long  experience  has  fully  established  tlie  practice  of  confining 
the  testimony  on  the  hearing  in  such  cases  to  the  right  of  the  party 
to  recover,  and  of  leaving  the  details  of  the  amount  to  be  proved, 
(804) 
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and  the  sum  or  balance  to  be  ascertained  before  a  coniniissioner  and 
reported  by  him  to  the  court.^ 

This  not  only  renders  it  unnecessary  that  the  time  of  the  court 
should  be  occupied  with  the  small  details  of  accounts  and  compu- 
tations, and  the  multifarious  testimony  necessary  to  ascertain  them, 
but  it  greatly  promotes  the  interest  of  parties,  by  enabling  them  to 
biing  their  proofs  before  the  commissioner,  from  time  to  time,  as 
convenience  may  dictate. 

§  544.  Proceedings  on  Reference. — A  copy  of  the  order  of  ref- 
erence should  be  served  on  the  commissioner  and  on  the  opposite 
paity, — and  notice  should  be  given  of  the  time  of  proceeding  with 
the  reference.  The  commissioner  appoints  the  time.  On  the  hear- 
ing, the  testimonj'  taken  before  the  court,  and  any  other  testimony, 
may  be  given.  It  is  introduced  as  on  a  trial,  and  is  taken  down  by 
the  commissioner.  Commissioners  have  the  usual  powers  of  Mas- 
ters in  Chancery,  and  may  administer  oaths,  and  examine  parties  and 
witnesses  in  proper  cases.  They  have  also  the  power  to  summon 
witnesses,  and  compel  their  appearance  to  testify,  and  may  adjourn 
the  healing  from  time  to  time,  to  give  the  parties  time  to  put  in  their 
proofa.* 

The  hearing  being  closed,  the  commissioner  reports  to  the  court 
the  result  and  conclusion  to  which  he  has  arrived.^ 

§  545.  Form  of  Report. — The  report  is  in  the  following  form  : 

"DISTRICT  COURT  OF  THE   UNITED    STATES,   FOR  THE  SOUTHERN 
DISTRICT  OF  NEW  YORK. 

"WiLiJAM  Robinson        ^ 

The  Barque ''^/.Aard  Alsop,     Commissioner^ s  Report. 
her  tackle,  etc.  .        J 

"  In  pursuance  of  a  decretal  order  made  in  this  cause,  on  the  first 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  forty-nine,  by  which,  among  other  things,  it  was  referred 
to  one  of  the  commissioners  of  this  couit,  to  ascertain  and  compute 
the  amount  due  to  the  libellant,  for  materials  and  repairs,  and  to  re- 
port thereon  to  this  court  with  all  convenient  speed. 

"  I,  John  W.  Nelson,  United  States  Commissioner,  do  report,  that 


» Ante^  §  449;  Shawt).  CoUier,  18  How. 
Pr.  238;  vide  the  Forms  of  the  Decrees 
in  the  Appendix. 
20 


« Ad.  Rule  44;  The  E.  C.  Scranton,  2 
Ben.  81. 
•Dist  RuleSl. 
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I  have  been  attended  by  the  proctor  for  the  libellant  and  the  proc- 
tor for  the  claimant,  and  have  taken  and  examined  the  testimony 
offered  by  the  proctors  respectively,  and  do  find  that  there  is  due  to 
the  libellant,  for  the  materials  and  repairs  mentioned  in  the  libel,  the 
sum  of  one  hundred  and  eighty-eight  dollars  and  ten  cents. 
♦*  Dated  the  20th  day  of  September,  A.  D.  1849. 

"  All  which  is  respectfully  submitted, 

"John  W.  Nelson, 
"  U,  S.  Commissioner. 
**  A.  B.,  Proctor  for  Libellant:' 

On  the  request  of  either  party,  the  commissioner  must  report  the 
testimony  taken  before  him,  fully,  to  the  court,  and  he  may  always 
report  specially. 

§  646.  Exception  to  Report. — If  either  party  be  dissatisfied  with 
the  conclusion  to  which  the  commissioner  has  arrived,  either  in  the 
principles  of  his  report,  or  in  the  allowances  which  he  has  made,  he 
may  except  to  the  report.  If  the  report  be  special,  and  error  appear 
on  the  face  of  the  report,  a  written  exception  is  not  necessary,* 

The  following  is  the  form  of  exceptions  to  the  report : 

"  A.  B.     1 

vs.         > 
CD.     ) 

"  Exceptions  on  the  part  of  the  libellant,  to  the  Report  of  John  W. 

Nelson,  Esquire,  a  United  States  Commissioner  in  this   cause, 

dated  September,  1849 : 

"  First  Exception.  That  the  said  commissioner  did  not  allow  to 
the  defendant  fifty  doUai-s  and  twenty-four  cents,  paid  by  him  to  the 
libellant. 

**  Second  Exception,  That  the  said  commissioner  allowed  to  the 
libellant  seventy-seven  dollars,  for  said  repairs,  beyond  the  contract 
price  for  the  same. 

"  Third  Exception,  That  the  said  commissioner  has  reported  a 
balance  of  $188.70,  due  to  the  libellant,  instead  of  a  balance  of  f  60, 
as  shown  by  the  proofs. 

"  A.  B.,  Proctor  for  Libellant^ 

[The  report  of  the  Commissioner  is  filed  in  the  clerk's  office,  after 
payment  of  the  commissioners'  fees.  Notice  of  the  filing  is  given  by 
the  commissioner  to  the  proctors  for  both  parties.  Either  party  may 
except  thereto  or  may  enter  an  order  that  the  report  stand  confirmed 

<  Vide  The  Columbus,  Abb.   Ad.  37;  I  Wall.)  43;  vide  other  Forms  of  Reports 
The  Commander  in  Chief,  68  U.  S.  (1 1  in  the  Appendix. 
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unless  excepted  to.  And  if  no  exceptions  are  filed  within  four  days 
after  service  of  notice  of  such  order,  a  final  decree  on  the  report  may 
be  entered.]  * 

When  there  are  exceptions,  the  party  excepting  files  and  serves 
his  exceptions  and  the  exceptions  are  heard  as  a  motion.  The  fol- 
lowing is  the  form  of  a  decree  thereon : 

^'A.  B.     ) 

CD.     ) 

"  This  cause  coming  on  to  be  heard  on  the  exceptions  to  the  report 
of  John  W.  Nelson,  Esquire,  the  commissioner  to  whom  the  same 
was  referred,  bearing  date  September  20, 1849,  and  the  advocates  for 
the  respective  parties  being  heard,  on  motion  of  C.  D.,  proctor  for 
the  libellant,  it  is  ordered :  that  said  exceptions  be  overruled,  and 
that  the  said  report  be  in  all  things  confirmed  with  costs  ;  and  that 
the  libellant  recover  against  the  defendant  the  sum  of  $188.10,  with 
costs,  and  have  execution  therefor."  * 

§  547.  Proceeding  on  Decree. — If  the  suit  be  in  personam,  and  the 
decree  be  for  the  libellant  for  a  sum  certain,  the  usual  form  of  the 
decree  is,  that  the  libellant  recover  against  the  defendant  and  his 
stipulators  the  amount,  with  costs  as  taxed,  and  that  he  have  execu- 
tion therefor.  Such  decree  is  a  lien  upon  the  debtor's  real  estate, 
in  all  cases  where  a  judgment  of  a  state  court  would  be ;  standing, 
in  this  respect,  upon  the  same  footing  as  a  decree  in  equity.^  In 
cases  in  rem^  it  is  usual  to  give  a  decree  the  same  form  as  in  personam^ 
and  also,  if  the  property  be  still  in  custody,  to  decree  a  condemnation 
and  sale  of  the  property,  and  that  the  proceeds  be  brought  into  court ; 
or  if  the  property  have  been  delivered  on  stipulation  then  that  the 
stipulators  cause  the  engagement  of  their  stipulation  to  be  fulfilled 
within  a  certain  time  after  notice  of  the  decree,  or  show  cause  why 
a  summary  judgment  should  not  be  entered  against  them  on  their 
stipulation,  and  execution  issue  thereon.  [In  collision  cases,  where 
two  vessels  are  held  in  fault,  provision  ma}^  be  necessary  for  collect- 
ing out  of  either  vessel  a  deficiency,  if  such  arises  out  of  the  inability 
of  the  other  vessel  to  pay  her  share.]  ® 

In  a  suit  in  rem^  it  is  not  usual  to  render  a  decree  in  personam^ 


•Di8t.Tlule8  51,  52,53,  54. 
>  Vide  other  Forms  of  Ezceptionfland 
Decrees  in  the  Appendix. 
7  Ward  V.  Chamberlain,  2  Black.  480; 


vide  Cropsey  v.  Crandall,  261atcbf.  341. 
8  The  D.  S.  Gregory  and  The  George 
Washington,  2  Ben.  227,  and  74  U.  S. 
(7  Wall.)  513. 


Digitized  by 


Google 


308 


THE  AMBBIOAN   ADMIRALTT. 


but  if  the  case  proved  shows  a  clear  right  to  recover  in  personam^ 
the  libellant  may  be  permitted,  after  a  decree  in  rem^  to  introduce 
the  proper  allegations  in  personam^  and  proceed  upon  them  to  a 
further  decree  against  the  person.®  [But  see  The  Zodiac,  5  F.  R. 
220.] 

§  548.  Correcting  Decree. — After  the  decree  is  made,  it  some- 
times app^pmj  that,  by  accident,  oversight,  mistake,  or  misapprehen- 
sion, the  decree  is  erroneous.  In  such  cases,  the  Court  of  Admiralty 
possesses  the  power  of  correcting  or  varying  the  decree.^^  Such  a 
variation,  however,  should  be  confined  to  the  alteration  of  an  error 
arising  from  the  defect  of  knowledge  or  information  upon  a  par- 
ticular point  in  the  case,  and  the  error  must  be  brought  to  the  at- 
tention of  the  court  with  the  utmost  possible  diligence.^^ 

§  549.  Enrolment  of  Decree. — The  final  decree  of  the  court  be- 
ing pronounced,  the  clerk  enrolls  the  decree.  The  enrolment  con- 
sists of  an  engrossment  of  the  pleadings,  processes,  stipulations, 
orders  and  evidence  in  the  cause,  arranged  in  chronological  order, 
from  the  libel  to  the  final  decree,  constituting  a  complete  written 
history  of  the  cause.  The  depositions,  exhibits,  and  documents,  if 
there  be  any,  are  inserted  at  length  in  the  enrolment,  as  a  part  of 
the  evidence,  and  the  testimony  of  the  witnesses  who  are  examined 
in  court  is  copied  from  the  notes  of  testimony  taken  by  the  judge. 


•Betts'  Prac.  99;  Boyd's  Proc.  28; 
Oonk.  Prac.  774,  775. 
JO  The  Fortitudo,  2  Dods.  70;  The  Sara- 


toga, 1  P.  R.  158. 

"  Betta*  Prac.  100;  2  Chit  Gen.  Prac. 
538;  The  Monarch,  1  W.  Bob.  21. 
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Costs. 

§  550.  Costs  are  under  Control  of  the  Court — The  costs  in  ad- 
miralty are  entirely  under  the  control  of  the  court,  and  they  are, 
thei-efore,  often  made  the  means  of  amercing  either  of  the  parties 
for  misconduct,  and  are  a  salutary  check  upon  mischievous  litiga- 
tion. They  are  sometimes,  from  equitable  considerations,  denied 
to  the  party  who  recovers  his  demand,  and  they  are  sometimes  given 
to  a  libellant  who  fails  to  recover  anything,  when  he  was  misled  to 
commence  the  suit  by  the  act  of  the  other  party.  In  prize  and  sal- 
vage cases,  the  property  is  sometimes  acquitted  on  payment  of  costs 
by  the  claimant.  In  the  Massachusetts  District,  in  a  hard  case,  the 
court  decreed  for  a  libellant  for  his  whole  demand,  with  costs,  and 
then  allowed  a  set-off  of  a  demand  against  debt  and  costs,  so  that 
although  the  set-off  was  more  than  the  debt,  still  the  libellant  had 
a  large  portion  of  the  costs.^ 

It  is  evident  that  no  system  of  rules  can  be  laid  down  in  a  matter 
so  purely  in  the  discretion  of  the  court.  The  general  rule  is,  that 
costs  follow  the  decree ;  but  circumstances  of  equity,  of  hardship, 
of  oppression,  or  of  negligence,  induce  the  court  to  depart  from  that 
rule  in  a  great  variety  of  cases.^ 

Under  ordinary  circumstances,  a  demand  of  payment  of  a  debt 
before  suit  brought,  is  so  obviously  required  by  fair  dealing,  that 
Courts  of  Admiralt3%  in  the  exercise  of  their  pmctically  equity 
powers,  sometimes  insist  upon  proof  of  such  demand  before  a  de- 
cree for  costs  will  be  given.^ 

An  unconscionable  demand,  or  a  demand  pursued  in  a  vexatious 
or  unconscionable  manner,  will  not  usually  carry  costs.  When  a 
libellant  has  put  forward  a  principal  demand,  which  he  makes  no 


'  Hutson  V,  Jordan,  Ware,  395;  Dun- 
lap,  Prac.  87,  102;  Edw.  Ad.  170;  The 
Glasgow  Packet,  2  W.  Ilob.  306;  The 
Reliance,  2  Hag.  Ad.  90. 


«  The  Eliza  Cornish,  26  Eng.  Law  A 
Eq.  596.^ 

«Dunlap  Prac.  91,  92;  1  Chit.  Plead. 
362. 
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real  attempt  to  enforce,  or  which  he  must  know  to  be  unfounded, 
and  recovers  only  a  comparatively  trifling  amount,  which  would  not 
have  been  resisted,  it  is  not  usual  to  allow  him  costs.  Costs  are 
never  decreed  against  the  government.* 

[On  a  dismissal  of  a  case  for  want  of  jurisdiction,  costs  are  dis- 
allowed on  the  ground  of  want  of  power  to  decree  them.]  * 

§  551.  The  Fee  Bill  of  1853 Previous  to  the  act  of  Feb.  26, 

1853,  there  was  no  legal  tariff  of  fees  in  admiralty.  The  fees  of 
proctors  and  advocates  were  subject  to  the  regulation  of  the  courts, 
under  their  general  power  to  regulate  the  practice,  while  those  of 
the  clerk  and  the  marshal  were  in  some  cases  prescribed  by  acts  of 
Congress,  and  in  othei's,  were  subject  to  the  discretion  of  the  court. 
(See  1  Blatch.  662.)  There  was,  therefore,  a  great  diversity,  spring- 
ing in  some  degree,  from  the  fact  that  where  there  is  no  fixed  rate, 
there  will  always  be  a  strong  tendency  to  assimilate  the  rates  to 
those  in  the  state  courts  of  common  law  and  equity.  This  defect 
was  cured  and  the  practice  made  uniform  by  the  Fee  bill  of  1853, 
(now  §§  823  to  829  of  the  Revised  Statutes)  which  regulated  the 
compensation  of  proctors,  clerks  of  District  and  Circuit  Courts, 
marshals,  witnesses,  commissioners  and  printers.  The  statute,  and 
the  tariff  of  fees  in  admiralty,  established  by  it,  will  be  found  in  the 
appendix.* 

[In  some  cases  items  have  been  allowed  which  are  not  specified  in 
the  statute.  Thus,  expenses,  made  necessary  in  order  to  defeat  an 
attempt  to  defraud  the  court,  in  searching  the  title  to  real  estate, 
claimed  to  be  held  by  suspicious  sureties,  were  allowed  by  the  court 
as  costs  against  the  party  offering  the  sureties.]  ^ 


<  The  EUza,  1  W.  Rob.  828;  1  Notes  of 
Cases,  306;  The  Ocean,  10  Jur.  506;  4 
Notes  of  CaseSf  571. 

*The  McDonald,  1  Blatch.  477;  Coop- 
er r.  N.  H.  St.  Co.,  18  F.  R.  588;  Pent- 
lai-ge  V.  Kirby,  20  id.  898;  but  see  The 
City  of  Florence,  56  F.  R.  236. 

«  Rev.  Stat  §  021;  vide  the  Appendix. 
**  The  expenses  in  Courts  of  Admiralty 
are  frequently  a  subject  of  complaint 
by  those  who  are  not  sufficiently  ac- 
quainted with  the  proceedings  there, 
and  the  manner  in  which  they  arise. 


Those  sums  which  seem  most  to  startle 
by  their  large  amount,  relate  solely  to 
the  custody  of  the  property,  a  duty 
which  does  not  devolve  upon  any  other 
species  of  courts  of  justice."  (The 
Hiram,  Stewart's  R.  588.)  They  are  not 
higher  than  what  are  usually  and  vol- 
untarily paid  and  received  by  merchants 
for  like  services.  (Id.  480.)  Dist  Rule 
143. 

7  Simpson  v.  Sticks  of  Timber,  7  F.  R. 
243,  246;  The  Sarah  £.  Kennedy,  25  F. 
R.  672. 
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§  552.  Costs  on  Multiplicity  of  Salts. — ^Whenever  there  are  sev- 
eitil  actions  or  processes  against  persons  who  might  legally  be  joined 
in  one  action, — and  whenever  there  are  several  libels  against  an  3'^ 
vessel  or  cargo  which  might  legally  be  joined  in  one  libel,  only  the 
costs  of  one  suit  can  be  allowed,  except  on  special  cause  shown  for 
the  multiplicity  of  suits.  And  in  causes  of  like  nature,  or  relative 
to  the  same  question,  the  court  has  full  power  to  make  any  orders 
with  a  view  to  avoiding  unnecessary  costs,  and  especially  to  consol- 
idate causes.  The  order  to  consolidate  will  be  made  only  on  appli- 
cation to  the  court,  on  notice  to  the  other  party,®  [and  the  court  may 
compel  several  suits  resting  on  the  same  matter  of  right  or  defence 
to  be  tried  together.]  ® 

If  proctors,  advocates,  or  other  persons  managing  or  conducting 
causes,  appear  to  have  multiplied  the  proceedings,  so  hs  to  increase 
costs,  unreasonably  and  vexatiously,  they  may  be  i-equired  by  order 
of  the  court  to  satisfy  any  excess  of  costs  so  incurred ;  and  the 
court  will  protect  the  proctor  from  a  collusive  settlement  to  tue 
prejudice  of  his  right  to  his  costs.^® 

§  552  a.  Costs  when  Suits  are  consolidated. — [In  salvage  cases, 
when  a  number  of  salvors  file  libels,  which  are  afterwards  consoli- 
dated into  one  suit,  it  is  the  practice  in  New  York  to  allow  a  dock- 
et fee  and  disbursements  to  the  salvor  first  filing  his  libel,  and  their 
disbursements  only  to  the  remaining  salvors. 

In  a  case  where  a  vessel  is  brought  into  a  suit  by  petition  under 
the  59th  Admiralty  Rule  and  is  afterwards  declared  innocent,  she  is 
entitled  to  costs  against  the  petitioning  party.^^ 

As  to  costs  in  Limitation  of  Liability  proceedings,  see  post,  §  583. 

§  552  b.  Costs  in  Collision  Suits. — In  collision  cases,  where  both 
parties  are  held  in  fault  the  costs,  as  well  as  the  damages,  are  di- 
vided.^ If  damages  are  divided  and  but  one  party  has  suffered 
loss,  the  practice  in  the  Southern  District  of  New  York  is  to  divide 
the  costs  before  reference,  but  to  give  full  reference  costs  to  this 
party  proving  damages. 

"  The  Brothers,  30  F.  R  75 ;  The  Wa- 
verly  and  The  AngUa,  42  F.  R.  18S. 

la  The  America,  92  U.  S.  4S2;  Vander- 
bilt  V.  Reynolds,  16  Blatchf.  80;  Tlie 
Pennsylvania,  15  F.  R.814;  The  Warreu, 
25  id.  782;  The  Wyanoke,  42  id.  80. 


8  Rev.  Stat,  §  982;  Betts'  Prac.  124; 
id.  10;  The  Etna,  Ware,  476:  Peterson 
c.  Watson,  Blatchf.  &  H.  487. 

•  Dist  Rule  5. 

10  The  Nahor,  9  F.  R  214. 
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When  both  parties  have  been  held  entitled  to  recover  each  party 
should  tax  a  full  bill  of  costs,  which  bills  are  then  set  off  one  against 
the  other,  and  the  party  taxing  the  larger  bill  is  entitled  to  one  half 
the  excess  of  his  bill  over  that  of  his  opponent. 

§  552  c.  Costs  on  Appeals. — On  appeals  the  rule  is  the  same  that 
costs  are  ordinarily  awarded  the  successful  party.  When  both  par- 
ties appeal  and  the  decree  below  is  affirmed,  no  costs  of  appeal  are 
allowed.^  When  appellant  reduces  the  decree  of  the  District  Court, 
the  appellee  must  bear  the  costs  of  the  Appellate  Court.^* 

By  section  968  of  the  Rev.  Stats,  when  a  libellant,  on  his  own  ap- 
peal, recovers  less  than  the  sum  or  value  of  three  hundred  dollars, 
he  shall  not  be  allowed,  but,  at  the  discretion  of  the  court,  may  be 
adjudged  to  pay  costs.]  ^* 

§  552  d.  Costs  on  a  Tender,  etc. — ^The  court  discourages  hard  and 
sharp  practice,  either  in  the  proceedings  in  court,  or  in  the  negotia- 
tions between  the  parties.  Hurrying  up  a  suit  without  a  demand 
of  payment  or  reasonable  indulgence, — refusing  to  listen  to  offers 
of  adjustment, — making  technical  objections  to  a  tender  sufficient 
in  amount, — if  brought  before  the  court,  are  likely  to  be  remembered 
in  the  decree  upon  the  question  of  costs.  As  to  tender,  the  strict 
rules  of  the  common  law  do  not  prevail  in  admiralty.  A  sincere 
offer  of  payment  by  a  party,  who  has  the  means  of  making  imme- 
•diate  payment,  has  often  been  ruled  to  be  a  good  tender,  and  the 
actual  production  of  the  money  is  not  required,  when  the  offer  of 
payment  is  rejected.  [The  ordinary  method  on  a  tender  is  to  pay 
into  court  the  amount  which  is  admitted,  and  give  notice  of  the  same 
to  the  libellant.  It  is  usual  to  make  the  payment  into  court  at  the 
time  of  filing  the  answer,  and  to  plead  such  payment  in  the  answer. 
If  the  libellant  does  not  prove  on  the  trial  that  the  amount  so  paid 
into  court  was  insufficient,  costs  will  generally  be  awarded  against 
him.^^  In  the  New  York  districts,  a  libellant  may  at  any  time,  on  or- 
der of  court,  obtain  money  tendered  and  deposited  in  court,  sufficient 


"The  Miletus,  3  Blatchf.  335;  The 
Wm.  Cox,  0  F.  R.  672. 

1*  Carr  t.  Austin,  etc.,  R.  R.,  14  F.  R. 
419;  Ross  n.  Southern  etc.  Co.,  41  id. 
152.  And  see  misceUaneous  cases  of 
award  of  costs  altered  on  appeal  in  The 


Columbia,  25  F.  R.  844;  The  C.  P.  Ray- 
mond, 36  id.  336;  The  Dentz,  29  id.  525. 

^  Quaere  if  this  act  applies  to  the  Cir- 
cuit Court  of  Appeals. 

i«  The  Denis  Valentine,  47  F.  R.  664, 
afTd.  57  id.  398. 
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only  being  reserved  to  cover  future  costs.^^  In  the  same  court, 
when  respondent  serves  written  notice  that  he  consents  to  libellants 
taking  an  order  for  the  withdrawal  of  the  whole  or  any  specific  por- 
tion of  a  sum  so  deposited  in  the  registry,  interest  on  so  much  of 
the  libellant's  claim  thereafter  ceases.] 

The  court  encourages  efforts  to  settle,  and  will,  under  all  circum- 
stances, hold  an  offer  to  pay  as  equivalent  to  a  technical  tender, 
and  a  declaration  in  advance,  that  less  than  a  certain  sum  will  not 
be  accepted,  will  be  considered  as  waiving  a  formal  tender.  The  re- 
fusal of  a  fair  tender  exposes  the  party  refusing  to  the  loss  of  his 
costs,  and,  in  some  cases,  to  the  payment  of  costs  to  the  adverse 
party.^* 

It  was  the  common  practice  of  Courts  of  Admiralty,  to  give  coun- 
sel fees,  either  in  the  shape  of  damages  or  as  a  part  of  the  costs.^® 
But  it  is  no  longer  the  practice  and  qwBre  whether  the  power  to  do 
so  exists,  since  the  passage  of  the  Fee  Bill. 


§  553.  Costs  apportioned. — Taxation. — ^It  is  often  the  case,  from 
the  peculiar  form  of  admiralty  proceedings,  that  justice  requires 
that  costs  should  be  apportioned, — as,  when  the  court  discriminates 
between  parties  in  its  decree,  and  some  appeal  and  others  do  not ; 
or  when  the  property  is  in  custody  in  several  causes,  and  the  fees 
of  the  mai-shal  for  the  custody  and  keeping  of  the  property  have 
accrued  for  a  common  benefit  to  unconnected  parties.  In  such  and 
similar  cases,  the  court  will  sometimes  apportion  the  costs.^ 

Costs  are  taxed  by  the  clerk,  on  notice  to  the  opposite  party, — 
subject  to  an  appeal  to  the  judge, — and  are  included  in  and  form  a 
portion  of  the  decree  against  the  losing  party.  The  taxed  bill  must 
be  filed.M 


17  Oalifamo  et  al.  v,  MacAndrews  et 
al.,  50  F.  R.  300;  Dist.  Rules  3«,  3S. 

M  Dunlap  Prac.  103,  104;  Conk.  Prac. 
7il;  The  Frederick,  1  Hag.  Ad.  R.  218. 

"The  AppoUon,  22  U.  S.  (9  Wheat) 


362;  Canter  v.  The  American  &  Ocean 
Ins.  Cos.,  28  U.  S  (3  Pet)  307. 

*>The  John  WaUs,  Jr.,  2  law  Rep. 
(new  series),  24. 

2»Rev.  Stat  §983. 


Digitized  by 


Google 


CHAPTER  XXXIV. 

Limitation  of  Liability. 

[§  554.  History  and  Result  of  the  Statute. — ^The  present  sys- 
tem, by  which  owners  of  vessels  are  enabled  to  limit  their  liability 
to  the  value  of  their  interest  in  the  vessel  and  freight,  has  grown 
in  this  country  since  the  second  edition  of  this  work  was  published 
in  1870.  The  first  statute  of  the  United  States  on  the  subject, 
which  is  the  foundation  of  the  system,  was  passed  in  1851  (9  Stats, 
at  Large,  p.  635).  A  few  cases  had  come  before  the  courts  previous 
to  1870,  in  which  that  statute  had  been  somewhat  considered.  But 
it  was  not  till  the  decision  of  the  Supreme  Court  in  1871,  in  the 
case  of  the  City  of  Norwich,^  in  which  the  statute  was  held  to  be 
applicable  to  cases  of  collision,  that  the  present  system  can  be  said 
to  have  been  fairly  launched.  Since  that  time  cases  under  the  stat- 
ute have  been  numerous.  And  the  courts  by  rule  and  decision  have 
fairly  settled  the  practice.  The  scope  of  the  act  has  been  largely 
widened,  as  well  by  the  decisions  of  the  courts,  as  by  additional 
acta  of  Congress,  until  now  the  owner  of  any  vessel  whether  steamer 
or  canal  boat,  employed  whether  in  sea-going  or  inland  navigation, 
whether  he  be  an  American  citizen  or  a  foreigner,  and  possibly 
whether  he  have  been  negligent  or  careful,  may  obtain  from  our 
courts  a  limitation,  to  the  value  of  his  interest  in  the  vessel  and  her 
freight  pending,  of  his  liability  not  only  for  the  results  of  a  simple 
disaster,  but  for  the  results  of  a  disastrous  voyage,  including  all 
debts  due  on  account  of  the  vessel  save  seamens'  wages.*  It  has 
even  been  held  that  a  British  corporation  might  obtain  in  our  coui-ts 
such  a  decree,  not  only  where  the  disaster  occurred  on  the  high  seas, 
but  where  it  had  occurred  within  English  jurisdiction.^     Whether 


1  SOU.  S.  (13  Wall.)  104. 

2  Revised  Statutes,  §  42S2  to  4289;  act 
of  June  26,  1884,  (23  Stat,  at  Large, 
p.  57,  chap.  121,  §18);  act  of  June  19, 
1886  (24  id.  p.  81,  chap.  421,  §  4.)  It  is 
a  little  singular  that  the  Supreme  Court 

(314) 


in  its  amendment  of  Rule  54,  made  Jan. 
1891,  should  have  omitted  all  reference 
to  these  two  latter  acts. 

8  Swenson  v.  The  Oceanic  Nav.  Co. 
17  Alb.  Law  Jour.  p.  285. 
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the  English  courts  would  hold  such  a  decree  valid  so  as  to  give  the 
English  shipowner  the  benefit  of  our  statute  instead  of  the  English 
statute,  is  a  question. 

§  655.  Practice  not  Uniform. — The  proceedings  under  our  stat- 
utes and  under  the  rules  made  by  the  Supreme  Court  in  reference 
to  such  proceedings,*  are  so  peculiar  that  I  have  deemed  it  advisable 
to  give  a  separate  chapter  to  them. 

There  is  not  an  entii'e  uniformity  of  practice  in  cases  under  the 
statute  in  all  the  districts  of  the  United  States.  It  will  therefore  be 
understood  that,  unless  otherwise  stated,  I  give  the  practice  of  the 
New  York  District. 

General  Considerations. 

§  556.  Is  the  Proceeding  in  Bern  or  in  Personam  or  Botli! — 

A  question  meets  us  at  the  outset,  whose  determination  may  throw 
light  upon  questions  of  proper  procedure,  viz. :  Is  a  proceeding  in 
limitation  of  liability  a  proceeding  in  rem^  or  in  personam  ?  The 
question  has  been  mooted,  but  so  far  as  I  know,  never  decided.  In 
so  far  as  the  proceeding  is  one  whose  object  is  to  properly  divide  a 
certain  fund  among  certain  creditors,  it  partakes  of  the  nature  of 
a  proceeding  in  rem^  and  certain  expiessions  of  the  courts  as  to  the 
court's  obtaining  jurisdiction  by  its  obtaining  possession  of  the  fund 
agree  with  that  view.^  On  the  other  hand,  as  it  seeks  to  decree 
against  certain  persons  restraining  their  personal  action,  it  would 
seem  to  be  properly  an  action  in  personam.  It  seems  to  me  that  the 
proceeding  should  be  considered  as  being  both  in  rem  and  in  perso- 
nam^ having  therefore  the  advantages  and  the  forms  of  both  classes 
of  proceeding.^ 

§  557.  Wliat  are  Appropriate  Proceedings  % — It  will  be  noted 
that  the  language  of  the  statute  as  to  the  proceedings  Ls  very  gen- 
eral. In  Section  4284  of  the  Revised  Statutes  it  is  provided  that 
"the  freighter  and  owners  of  the  property  and  the  pwner  of  the 
vessel  or  any  of  them  may  take  the  appropriate  proceedings  in  any 
court  for  the  purpose  of  apportioning  the  sum  for  which  the  owner 
of  the  vessel  may  be  liable  among  the  parties  entitled  thereto." 

But  what  proceedings  are  "appropriate?" 

*  Ad.  Rules  54  to  58. 

6  Ex  parte  Slayton,  105  U.  S.  451. 

•  See  In  re  Morrison,  147  U.  S.  34. 
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Section  4285,  which  provides  that  the  transfer  by  the  owner  of  his 
interest  in  the  vessel  and  freight  to  a  trustee  shall  be  "  a  sufficient 
compliance  with  the  requirements  "  of  the  statute,  points  out  one 
"  appropriate  "  proceeding.  But  this  is  not  the  only  one.  For  the 
rules  of  the  Supreme  Court  provide  for  other  proceedings.  And  it 
may  be  questioned  whether  these  rules  are  exclusive ;  for,  as  the 
Supreme  Court  has  itself  said,  the  rules  "  were  intended  Ui  facilitate 
the  proceedings  of  the  owners  of  vessels."  ^  If  at  any  time  it  should 
appear  that  some  proceeding  not  therein  provided  for  was  in  any 
case  more  appropriate  for  securing  the  result,  it  can  hardly  be 
doubted  that  such  a  proceeding  would  be  sustained,  and  as  to  all 
details  of  proceeding  not  specifically  provided  for  in  the  rules  this 
matter  of  their  appropriateness  for  the  purpose  furnishes  a  criterion. 

Thus,  neither  the  statute  nor  the  rules  provide  for  the  issuing  of  a 
process  to  the  marshal  to  seize  the  vessel  on  the  filing  of  the  peti- 
tion. Yet  I  can  see  no  reason  why  this  method  of  bringing  the  res 
within  the  jurisdiction  of  the  court  might  not  be  as  valid  as  the  con- 
veyance of  the  vessel  and  freight  to  a  trustee.  And  I  can  imagine 
cases  in  which  such  a  seizure  by  the  marshal  to  hold  pending  the 
appraisement,  or  a  seizure  and  sale  by  him  might  have  some  advant- 
age over  the  conveyance  to  and  sale  by  a  trustee.  I  have  found  one 
case  in  the  Southern  District  of  New  York  in  which  such  a  process 
was  issued;  but  the  vessel  was  not  seized  under  it,  she  being  at  the 
time  in  custody  of  a  state  sheriff.  I  see  no  reason  why  such  a  proc- 
ess might  not  be  an  "appropriate  proceeding."  But  thus  far  it  has 
not  been  adopted  in  practice.®  And  that  it  is  not  necessary  was 
held  by  the  Supreme  Court.^ 

It  is  to  be  borne  in  mind  also  that,  as  the  Supreme  Court  held 
that  the  purpose  of  the  statute  was  to  assimilate  our  law  on  this 
subject  to  that  of  the  maritime  countries  of  Europe,  a  reference  to 
that  law  may  often  throw  light  upon  a  doubtful  question  of  proced- 
ure or  of  right. 


§  558.  Time  within  wliich  the  Proceeding  may  be  taken. — The 

question  arises  at  the  outset,  Is  there  any  time,  the  expiration  of 
which  will  cut  off  the  owner  of  the  vessel  from  the  benefit  of  the 
statute  ?     Plainly  he  must  have  the  power  to  set  up  the  statute  as 


'The  Benefactor,  103  U.  S.  p. 
Ex  parte  Slaylon,  105  U.  S.  452. 


244; 


» And  see  The  John  Braraall,  10  Berw 
511. 

9  In  re  Morrison,  147  U.  S.  14. 
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a  partial  or  entire  defence,  whenever  any  suit  may  be  brought  against 
hira  or  his  vessel  to  recover  on  a  liability  to  which  the  statute  fixes  a 
limit.  As  to  the  time  within  which  he  may  institute  an  independent 
proceeding  on  his  own  behalf,  there  seems  to  be  no  limit  fixed  as 
yet  except  the  one  referred  to  by  the  Supreme  Court  in  the  case  of 
The  Benefactor,^  viz.,  the  actual  payment  by  him  of  his  liability. 

§  559.  Scope  of  the  Limitation. — The  language  of  the  statutes 
on  this  point  is  not  clear.  When  the  statute  says  that  the  liability 
of  the  owner  "  shall  in  no  case  exceed  the  value  "  of  his  interest 
(Rev.  Stat.  §  4283),  or  that  ^^  the  aggregate  liabilities  of  all  the 
owners  of  a  vessel  on  account  of  the  same  shall  not  exceed  the 
value  of  such  vessel  and  freight  pending"  (Act  of  June  26, 1884, 
§  18)  how  far  does  that  language  extend  ?  Can  it  mean  that  own- 
ers can  run  a  vessel  for  an  indefinite  time  or  number  of  voyages,  and 
at  the  end  limit  their  liability,  for  all  the  transactions  of  all  the  time 
or  all  the  voyages,  to  the  value  of  the  vessel  and  her  freight  pending 
at  the  end  ?  Or  is  it  the  liabilities  arising  out  of  some  one  disas- 
ter alone  against  which  the  ownera  can  limit  their  liability  ?  Neither 
of  these  views  should  be  taken.  The  Supreme  Court  in  considering 
the  question  of  the  time  at  which  the  value  of  the  interest  of  the 
shipowner  should  be  estimated,  held  that  the  proper  time  was  not 
the  occurrence  of  any  particular  disaster,  but  the  end  of  the  voy- 
age. It  would  seem  to  be  the  reasonable  inference  that  the  liabili- 
ties affected  by  the  limitation  must  be  the  liabilities  of  the  voyage. 
And  so  it  has  been  held.^^  The  voyage  is  to  be  taken  as  the  unit 
on  both  sides  of  the  question. 

It  follows  that,  whenever  the  owner  shall  take  his  proceeding  to 
limit  his  liability,  he  must  take  it  as  of  the  time  of  the  end  of  the 
voyage  out  of  which  the  liabilities  against  which  he  seeks  to  limit 
his  liability  arose.  That  is  the  time  as  to  which  the  value  of  the 
vessel  and  freight  pending  is  to  be  fixed,  and  that  is  the  time  when 
the  liabilities  to  be  limited  must  be  ascertained.^ 

The  construction  of  section  4285  as  to  the  transfer  of  the  vessel 
and  freight  to  a  trustee  must  be  affected  by  this  consideration.  For, 
while  the  owner  of  a  vessel  which  on  a  voyage  had  sunk  another 


w  lOB  U.  8.  258. 

"  The  Alpena,  8  F.  R.  280;  Gokey  v. 
Fort,  44  F.  R.  864;  The  Aona,  47  F.  R. 
525. 


"The  City  of  Norwich,  108  U.  S. 
p.  490;  The  Great  Western,  id.  p.  525; 
The  Doris  Eckhofif,  30  F.  R.  140. 
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vessel  would  not  be  compelled  to  take  his  proceeding  to  limit  his 
liability  at  the  end  of  such  voyage,  but  may  wait  till  the  end  of  a 
subsequent  voyage  or  later,  yet  if  he  does  wait  and  on  such  subse- 
quent voyage  his  vessel  should  receive  injury,  his  conveyance  of  her 
in  her  injured  condition  to  a  trustee  could  hardly  be  held  to  be  the 
"  suflBcient  compliance  "  with  the  requirement  of  the  statute,  spoken 
of  in  section  4285.  I  am  not  aware  of  any  such  case.  The  value 
has  been  arrived  at,  in  all  the  cases  brought  before  the  courts  where 
inteimediate  voyages  had  been  had,  bj'^  appraisement  as  of  the  time 
of  the  end  of  the  voyage,  and  not  by  conveyance  to  a  trustee.  If, 
in  such  a  case,  the  owner  should  convey  his  vessel  to  a  trustee  it 
would  seem  to  be  an  "appropriate  proceeding"  that  the  court 
should  order  nevertheless  an  appraisement  of  her  value  as  of  the 
end  of  the  voyage  against  whose  results  the  limitation  of  liability 
was  sought,  and  should  compel  the  owner,  as  a  condition  of  his  ob- 
taining his  decree  of  limitation,  to  pay  into  court  the  difference  be- 
tween such  appraised  value  and  her  value  when  conveyed  to  the 
trustee. 

But  in  the  case  of  a  vessel  not  making  regular  voyages,  as  for 
instance,  a  tug  engaged  in  harbor  towing,  or  a  lighter  or  ferryboat 
which  makes  many  trips  a  day,  is  any  different  rule  to  be  adopted? 
So  far  as  losses  occasioned  by  a  disaster  to  such  a  vessel  are  con- 
cerned, there  would  be  no  difl&cult)',  for  the  disaster  would  be  the 
same,  whether  it  occurred  on  a  long  vo3'age  or  a  short  one.  But 
the  language  of  the  Act  of  1884,  which  extends  the  limitation  to  all 
liabilities,  on  account  of  the  vessel,  words  which  would  include 
debts  for  her  ordinary  expenses  which  could  hardly  be  held  to  have 
arisen  "  without  the  privity  or  knowledge  of  the  owner,"  presents 
a  different  question  of  time.  And  yet,  as  that  statute  also  uses  the 
words  "  freight  pending,"  which  the  Supreme  Court  held  in  its  con- 
struction of  the  previous  statute  to  be  significant  of  a  particular 
voyage,  it  seems  still  that  the  voyage,  whether  long  or  short  should 
be  held  to  be  the  unit,  whether  in  fixing  the  liabilities  limited,  or 
the  amount  of  the  limitation. 

660.  The  Mode  of  Procedure. — An  owner  of  a  vessel  who  de- 
sires to  avail  himself  of  the  benefit  of  the  acts,  may  not  find  it  nec- 
essary to  institute  any  proceeding  himself.  For  one  suit  may  be 
brought  against  his  vessel  or  against  himself,  on  behalf  of  all,  who 
hold  claims  which  have  arisen  during  the  voyage,  or  have  debts  due 
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them  on  account  of  the  vessel.  In  that  case  he  may  obtain  the 
benefit  of  the  act  by  his  answer  in  that  suit,  or  even  by  exception 
to  a  libel.^ 

In  the  case  of  The  Maria  Elizabeth,^*  the  District  Court  of  New 
Jersey  in  1882  held  that  owners  seeking  the  benefit  of  the  act  must 
obtain  it  by  an  aCBrmative  proceeding,  and  could  not  have  it  in  the 
suit  against  the  vessel.  But  the  attention  of  the  court  in  that  case 
^could  not  have  been  called  to  the  case  of  Dyer  v.  The  National 
Steamship  Cb.,^^  ownei-s  of  the  Scotland,  decided  in  1881.  In  that 
case  the  defendants  had  only  averred  in  their  answer  that  their  ves- 
sel "  was  by  said  collision,  sunk  and  destroyed  and  that  there  is  no 
liability  in  personam  against  these  respondents"  for  the  loss.  But 
the  Supreme  Court  allowed  them  the  benefit  of  the  limitation  of  lia- 
bility under  the  statute,  and  ordered  a  reference  in  the  suit  to  ascer- 
tain the  amount  to  which  their  liability  should  be  limited.  In  the 
case  of  The  Manitoba,^^  the  owners  of  the  steamer,  which  had  been 
seized  on  a  libel  against  her,  filed  a  petition  in  that  suit,  setting  up 
that  the  claim  was  greater  than  the  vessel  and  freight,  and  praying 
an  appraisal  of  the  vessel  and  her  freight,  which,  being  had,  they 
gave  a  bond  for  the  amount  and  then  by  answer  in  the  cause  set  up 
these  proceedings  and  prayed  the  benefit  of  a  limitation  of  lia- 
bility under  the  statute  to  the  amount  of  the  bond,  which  the  Su- 
preme Court,  while  decreeing  against  them  for  the  amount  of  the 
bond,  awarded.  It  is  manifestly  the  correct  practice,  whether  the 
suit  be  against  the  vessel  in  rem,  or  the  owner  in  personam^  that  the 
ship  in  defending  should  aver  that  the  limitation  of  liability  is 
claimed  under  the  statute. 

But  if  no  suit  has  been  brought,  or  if  the  suit  brought  does  not 
include  all  claims  arising  during  the  voyage,  or  debts  against  the 
vessel,  or  if  several  suits  are  brought,  the  owner  of  the  vessel,  if  he 
wishes  to  limit  his  liability  under  the  statutes,  must  himself  institute 
a  proceeding  for  the  purpose.^^  Unless  this  is  done  he  might  per- 
haps be  decreed,  in  each  one  of  several  successive  suits,  to  pay  the 
claim  up  to  the  limit  of  the  value  of  the  vessel  and  pending  freight. 


§  561.  The  Conrt. — A  question  has  been  raised  whether  a  ship- 


w  The  Scotland,  118  U.  S.  507;  Mil- 
ler  V,  O'Brien,  35  F.  R.  T79;  The  Doris 
EckhofP,  30  F.  R.  140. 

»<  11  F.  R.  620. 


"  105  U.  S.  p.  604. 
"  122  U.  S.  100. 

17  But  see  The  Rosa,  52  F.  R.  132;  and 
Quinlan  v.  Pew,  66  F.  R.  111. 
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owner  can  obtain  the  benefit  of  the  acts  by  proceeding  in  any  otiier 
court  than  a  Court  of  Admiralty.^^  It  has  been  held  that  he  can- 
not. But,  however  that  may  be,  we  are  only  concerned  with  the 
proceedings  when  taken  in  the  Admiralty. 

A  question  was  also  raised  and  was  not  entirely  settled,  whether 
such  proceeding  by  the  owner  could  be  taken  in  any  Admiralty 
Court  but  the  District  Court.  The  amendment  to  Rule  58,  promul- 
gated March  1881,^^  seemed  to  apply  only  to  such  proceedings  as  were 
brought  to  the  Circuit  Court  by  appeal  and  hence  had  been  begun  in 
a  District  Court.  In  the  case  of  The  Mary  Lord,^^  a  vessel  was  held 
liable  in  the  District  Court  and  on  appeal  to  the  Circuit  Coui-t  the 
decree  was  affirmed,  and  thereupon  her  owners  filed  in  the  suit  a  peti- 
tion to  limit  their  liability.  The  Circuit  Court,  however,  dismissed 
the  petition,  holding  that  it  should  be  filed  in  the  District  Court. 

Under  the  former  practice  on  an  appeal  to  the  Circuit  Court  the 
fund,  as  for  instance  where  a  vessel  had  been  sold,  was  brought  into 
the  Circuit  Court.  Occasions  might  have  arisen  in  which  there 
would  have  been  difficulty  in  instituting  a  proceeding  in  the  District 
Court  while  the  fund  was  in  the  Circuit  Court.  But  under  the 
present  statute  appeals  are  taken  to  the  Circuit  Courts  of  Appeals 
instead  of  to  the  Circuit  Courts,  and  the  Circuit  Courts  of  Appeals 
do  not  execute  their  own  decrees  but  remand  them  for  execution  to 
the  District  Courts.  The  difficulty  suggested  therefore  can  no  lon- 
ger arise.  And  it  may  therefore  be  said  as  a  general  rule  that  the 
proceeding  of  the  shipowner  is  to  be  taken  in  the  District  Court. 

§  562.  The  Proper  District. — The  next  question  which  piesents 
itself  is  to  determine  which  district  is  the  proper  district.  For 
this  puipose  the  Supreme  Court  promulgated  Rules  64  and  57.^^ 

Under  the  rules  as  first  promulgated,  the  cases  provided  for  seem 
to  have  been  only  three,  viz.,  when  the  ship  should  have  been  libel- 
led, or  when  the  owner  should  have  been  sued,  or  both  (Rule  54). 
And  Rule  57  provided,  that,  if  the  ship  had  been  libelled,  the  pro- 
ceedings might  be  in  the  district  where  she  had  been  libelled,  and 
that,  if  she  had  not  been  libelled,  the  proceedings  might  be  in  the 
district  where  the  owner  had  been  sued. 


»^  Elwell  V.  Geibel,  33  F.  R.  71,  (In 
Equity,  wrongly  reported  as  In  Admi- 
ralty;) Goodrich  Trans.  Co.  v.  Gagnon, 
30  id.  123. 


i»  103  U.S. XIII.  &  239. 
*'31  F.  R.416. 

2>Ex  parte  Slayton,  106  U.  S.  402;  Ex 
parte  Phoenix  Ins.  Co.,  118  id.  623. 
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But  in  April,  1889,  the  Supreme  Court  amended  Rule  57  so  as  to 
provide  for  the  institution  of  a  proceeding  by  a  shipowner  before 
any  suit  is  begun  either  against  himself  or  his  vessel.  And  although 
the  54th  Rule,  even  as  amended  by  the  Supreme  Court  in  1890, 
mentions  only  the  cases  where  suit  has  been  brought  against  the 
vessel  or  against  the  owner,  it  is  the  57th  Rule  as  amended  which 
prescribes  what  shall  be  the  proper  district  for  all  cases.  The 
words  of  that  rule,  "the  said  proceedings  may  be  had,"  clearly  refer 
tr>  the  proceedings  mentioned  in  the  previous  rules,  which  may 
therefore  be  taken  in  all  cases  mentioned  in  the  57th  Rule.  It  is  to 
that  rule  therefore  that  we  must  look  to  determine  the  proper  dis- 
trict for  the  proceeding.  That  rale  as  amended  in  April,  1889,  is 
as  follows:^ 

"  The  said  libel  or  petition  shall  be  filed  and  the  said  proceedings 
had  in  any  District  Court  of  the  United  States  in  which  said  ship 
or  vessel  may  be  libelled  to  answer  for  any  such  embezzlement,  loss, 
destruction,  damage  or  injury ;  or,  if  the  said  ship  or  vessel  be  not 
libelled,  then  in  the  District  Court  for  any  district  in  which  the  said 
owner  or  ownei-s  may  be  sued  in  that  behalf.  When  the  said  ship 
or  vessel  has  not  been  libelled  to  answer  the  matters  aforesaid  and 
suit  has  not  been  commenced  against  the  said  owner  or  owners,  or 
has  been  commenced  in  a  district  other  than  that  in  which  the  said 
ship  or  vessel  may  be,  the  said  proceedings  may  be  had  in  the  Dis- 
trict Court  of  the  dijstrict  in  which  the  said  ship  or  vessel  may  be, 
and  where  it  may  be  subject  to  the  control  of  such  court  for  the 
purposes  of  the  case  as  hereinbefore  provided.  If  the  ship  have  al- 
ready been  libelled  and  sold,  the  proceeds  shall  represent  the  same 
for  the  purposes  of  these  rules." 

§  563.  Three  Cases  provided  for  by  Rules.— A  Fourth  Case.— It 

is  a  question  whether  these  rules  of  the  Supreme  Court  are  exclu- 
sive even  as  to  the  cases  which  their  language  covers,  for  the  Su- 
preme Court  has  held  that  the  intention  of  the  rules  was  "  to 
facilitate  the  proceedings  of  owners  of  vessels  "  ^  and  not  apparently 
to  restrict  them. 

But  the  language  of  the  57th  Rule  seems  to  provide  for  the  three 
following  cases. 

1.  Where  the  vessel  has  been  libelled  and  she  or  her  proceeds  is 
in  custody  (for  the  word  "  libelled  "  in  the  rule,  cannot  mean  merely 

« 130  U.  S.  705. 

»  The  Benefactor,  108  U.  S.  244. 
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the  filing  of  a  libel  without  arrest)  and  no  suit  has  been  brought 
against  her  owner. 

2.  Where  the  vessel  has  not  been  libelled,  but  her  owner  has  been 
sued. 

3.  Where  the  vessel  has  not  been  libelled  and  her  owner  has  not 
been  sued. 

There  is  a  fourth  case,  not  provided  for  in  the  rule,  viz. : 

4.  Where  the  vessel  has  been  libelled  and  the  owner  has  also 
been  sued. 

In  the  first  case  by  the  rule  the  petition  must  be  filed  in  the  dis- 
trict in  which  the  vessel  or  her  proceeds  is  libelled  and  in  custody. 

In  the  second  case  it  must  be  filed  in  the  district  in  which  the 
owner  has  been  sued,  or  in  the  district  in  which  the  vessel  may  be. 

In  the  thiid  case  it  must  be  filed  in  the  district  in  which  the  ves- 
sel may  be.^ 

And  by  the  "  vessel  *'  is  meant  not  only  the  vessel  as  a  whole,  but 
any  salvage  from  her  if  she  is  lost,  or  the  proceeds  if  she  has  been 
libelled  and  sold. 

But  there  is  a  branch  of  this  third  case  which  is  not  provided  for 
by  the  rule,  viz. :  the  case  where  the  owner  has  not  been  sued  and 
the  vessel  may  not  be  in  any  district — may  be  in  a  foreign  country 
or  totally  lost. 

In  the  case  of  The  Job  M.  Leonard,^  where  the  vessel  had  been 
totally  lost,  a  petition  filed  by  her  owners  in  a  district  in  which 
none  of  them  resided  or  had  been  sued,  but  in  which  they  were 
prosecuting  a  suit  against  the  owners  of  the  vessel  which  had  caused 
the  loss,  was  held  to  have  been  rightfully  filed. 

In  the  fourth  case  it  has  been  decided  that  the  petition  may  be 
filed  in  the  district  in  which  the  vessel  has  been  libelled ;  and  if  the 
owner  has  been  sued  in  another  district  it  has  been  held  that  it 
could  not  be  filed  in  such  other  district.^ 

It  is  possible  that  the  words  "in  which  the  owner  may  he  sued '' 
in  the  rule  might  be  held  to  mean  "  in  which  it  is  possible  to  bring 
suit  against  the  owner  *'  rather  than  "  in  which  the  owner  may  have 
been  sued." 

If  it  should  be  so  held,  inasmuch  as  it  would  be  possible  to  sue 


»*  The  Alpena,  8  F.  R.  280;  Black  v. 
South.  Pac.  R.  R.  Co.,  39  id.  585 ;  Ex  parte 
Slayton,  105  U.  S.  451;  In  re  Morrison, 
147  id.  14;  John  Bramall,  10  Ben.  511. 


»  14  F.  R.  53. 

«»The  City  of  Norwich,  118  U.  S* 
p.  468;  The  Luckenbach,  26  F.  R.  870. 
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the  owner  in  any  district  in  which  he  may  be  pei-sonally  served  with 
process  or  compelled  to  appear  by  attachment  of  his  property,  it 
would  follow  that  the  owner  might  lile  his  petition  in  any  district 
in  which  he  was  personally  present  or  had  property  that  could  Imj 
attached.*^  Whether  this  be  so  or  not,  I  have  no  doubt  that,  in  the 
branch  of  the  third  case  which  is  unprovided  for,  the  district  in 
which  the  owner  resided  would  be  held  to  be  the  proper  one. 

In  the  fourth  case  the  proper  district  would  seem  to  be  the  one 
in  which  the  vessel  has  been  libelled. 

§  564.  The  Libel  or  Petition.— The  district  in  which  the  libel  or 
petition  is  to  be  filed  being  determined,  the  next  step  is  the  prepara- 
tion of  the  libel  or  petition. 

The  petition  may  be  entitled  as  a  libel  by  the  shipowner  against 
his  own  vessel  and  pending  freight  and  against  the  libellants  or 
plaintiffs  in  suits  already  instituted  against  his  vessel  or  the  owner, 
if  any  such  there  are^and  against  all  others  interested.  The  simpler 
and  undoubtedly  better  way,  however,  is  to  entitle  the  pleading 
"  In  the  matter  of  the  petition  of  John  Doe,  owner  of  the  Ship 
Dreadnaught,  for  a  Limitation  of  Liability." 

In  the  Southern  and  Eastern  Districts  of  New  York  the  courts 
have  adopted  the  following  rules  as  to  pleadings  in  limitation  pro- 
ceedings. 

Rule  73. 

Petitions  or  libels  to  limit  liability  must  state : 

(1)  The  facts  showing  that  the  application  is  properly  made  in 
this  district. 

(2)  The  voyage  on  which  the  demands  sought  to  be  limited  arose, 
with  the  date  and  place  of  its  termination  ;  the  amount  of  all  de- 
mands including  all  unsatisfied  liens  or  claims  of  liens,  on  contract 
or  on  tort,  arising  on  that  voyage,  so  far  as  known  to  the  petitionei-s, 
and  what  suits,  if  any,  are  pending  thereon ;  whether  the  vessel  was 
damaged,  lost  or  abandoned,  and  if  so,  when  and  where ;  the  value 
of  the  vessel  at  the  close  of  the  voyage  or  in  case  of  wreck,  the  value 
of  her  wreckage  strippings  or  proceeds,  if  any,  as  nearly  as  the 
petitionei'S  can  ascertain,  and  where  and  in  whose  possession  they 
are ;  also  the  amount  of  any  pending  freight,  recovered  or  recov- 
erable. If  any  of  the  above  particulates  are  not  fully  known  to 
the  petitioner,  a  statement  of  such  particulars  according  to  the  best 
knowledge,  information  and  belief  of  the  petitioner,  shall  be  suffi- 
cient. 

'^Swenson  c.  Oceanic  Steam  Nav.  Co.,  17  Alb.  Law  Jour.  p.  286. 
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Rule  74. 

If  a  surrender  of  the  vessel  is  oflfered  to  be  made  to  a  trustee,  the 
libel  or  petition  must  further  show  whether  there  is  any  prior  para- 
mount lien  on  the  vessel,  and  whether  she  has  made  any,  and  if  so,  what 
voyage  or  trip  since  the  voyage  or  trip  on  which  the  claims  sought 
to  be  limited  arose,  and  any  existing  lien  or  liens,  maritime  or  do- 
mestic, arising  upon  any  such  subsequent  voyage  or  trip,  with  the 
amounts  and  causes  thereof,  and  the  names  and  addresses  of  the 
lienors,  so  far  as  known ;  also  the  special  facts  on  which  the  right  to 
surrender  the  vessel  is  claimed,  notwithstanding  such  subsequent 
trip  or  voyage,  and  whether  the  vessel  sustained  any  injury  upon, 
or  by  reason  of  such  subsequent  voyage  or  trip. 

Upon  surrender  of  the  vessel  no  final  decree  exempting  from  lia- 
bility will  be  made  until  all  such  liens  as  may  be  admitted  or  proved, 
prior  to  such  final  decree,  to  be  supeiior  to  the  liens  of  the  claims 
limited,  shall  be  paid  or  secured  independently  of  the  property  sur- 
rendered, as  may  be  ordered  by  the  Court ;  and  the  monition  in  cases 
of  sunender,  shall  cite  all  persons  having  any  claim  upon  the  vessel 
to  appear  on  the  return  day  or  be  defaulted,  as  in  ordinary  process 
in  rem. 

Rule  75. 

If,  instead  of  a  surrender  of  the  vessel,  an  appraisement  thereof 
be  sought  for  the  purpose  of  giving  a  stipulation  for  value^  the  libel 
or  petition  must  state  the  names  and  addresses  of  the  principal  cred- 
itors and  lienors,  whether  on  contract  or  in  toit,  upon  the  V(»yage  on 
which  the  claims  are  sought  to  be  limited,  and  the  amounts  of  theii* 
claims,  so  far  as  they  are  known  to  the  petitioner,  and  the  attorneys 
or  proctora  in  any  suits  thereon  ;  or  if  such  creditoi-s  or  lienors  be 
very  numerous,  then  a  sufficient  number  of  them  properly  to  repre- 
sent all  in  the  appraisement ;  and  notice  of  the  proceedings  to  ap- 
pmise  the  property  shall  be  given  to  such  creditors  as  the  Court 
shall  direct,  and  to  all  the  attorneys  and  proctoi*s  in  such  pending 
suits. 

§  566.  Other  Matters  to  be  Pleaded.— But  besides  the  matters 
which  are  required  by  these  rules  some  other  matters  should  be 
stated.  It  has  been  held  that  the  petition  should  state  that  there 
is  more  than  one  claim  against  which  the  limitation  is  sought,  or 
such  a  special  case  as  does  not  admit  of  the  owner's  availing  him- 
self of  the  benefit  of  the  act  by  answer  to  a  suit  to  recover  such 
claim. ^ 

.   But  that  was  a  case  in  which  a  common  law  suit  had  been  begun 

against  the  owner  uix)n  the  only  claim.     It  would  seem  that  the 

«TheRo8a,  53F.  R.  132. 
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owner  ought  not  to  be  compelled  in  such  a  case  to  await  the  begin- 
ning of  a  suit  against  him.  And  the  provision  allowing  him  to 
convey  his  vessel  to  a  trustee  has  no  such  exception.  And  the  doc- 
trine of  The  Rosa  was  subsequently  distinctly  disapproved  by  the 
Circuit  Court  of  Appeals  for  the  Fii-st  Circuit  in  Quinlan  v.  Pew,  56 
F.  R.  111. 

It  has  been  held  that  it  is  not  necessary  tp  allege  in  the  petition 
that  the  amount  of  the  claims  is  greater  than  the  value  of  the  ves- 
sel and  freight  pending.^  But  I  think  the  allegation  should  always 
be  inserted. 

Previous  to  the  act  of  1884  it  was  always  proper,  if  not  neces- 
sary, to  aver  in  the  petition  that  the  liabilities  had  been  incurred 
"  without  the  privity  or  knowledge  "  of  the  petitioner. 

Th«  language  of  that  act  would  seem,  on  its  face,  to  have  removed 
that  necessity  by  allowing  owners  of  vessels  to  limit  their  liability 
for  acts  which  had  been  done  with  their  privity  or  knowledge,  such, 
for  instance,  as  acts  of  their  own  personal  negligence,  and  even 
their  own  pei'sonal  contracts.  For  the  wording  of  the  18th  sec- 
tion of  that  act  is  that  "  the  aggiegate  liabilities  of  all  the  owners 
of  a  vessel  on  account  of  the  same  shall  not  exceed  the  value  of  such 
vessel  and  freight  pending."^  And  the  holding,  that  the  liability 
of 'the  owner  of  a  vessel  for  a  collision  caused  by  his  pei'sonal  neg- 
ligence, or  his  liability  on  a  conti*act  for  supplies  for  the  voyage,  is 
included  in  "  the  aggregate  of  his  liabilities  on  account  of  the  same," 
is  to  say  the  least  an  obvious  construction  of  that  section.  But  it 
has  been  decided  in  the  lower  courts  that  these  words  do  not  include 
the  liability  of  the  owner  on  his  own  personal  contract,*^  **  but  only 
his  liability  on  account  of  the  vessel,  that  is,  the  liability  that  is 
imposed  on  him  by  law  in  consequence  of  his  ownei-ship  of  the  ves- 
sel, viz.,  for  the  contract  or  acts  of  the  ship  or  her  master  without 
the  owner's  express  intervention."  And  the  language  of  Justice 
Bradley  in  the  case  of  Butler  v.  Steamship  Co.,**  that  **  it  is  possible 
that  this  language  was  intended  to  remove  all  doubts  of  the  appli- 
cation of  the  limited  liability  law  to  all  cases  of  loss  and  injury 
caused  without  the  privity  or  knowledge  of  the  owner,"  indicates 
the  possibility  of  a  holding  by  the  Supreme  Court  that  notwithstand- 


»  The  Garden  City,  26  F.  R.  770. 
»See  Whitcomb  v.  Emerson,  50  F.  R. 
128. 
n  The  Amos  D.  Carver,  35  F.  R.  665; 


McPhail  V.  WiUiams,  41  id.  61 ;  The  Giles 
Loring,48id.471. 
«2 130  U.  S.  654. 
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ing  this  act  of  1884  the  liability  of  an  owner  does  not  extend  to  his 
personal  contract  or  to  damages  for  his  personal  act  or  negligence. 

It  is  therefore  still  advisable  for  the  petitioner  to  aver  in  his  peti- 
tion, if  he  can,  that  the  liability  was  incurred  "  without  his  privity 
or  knowledge." 

The  meaning  of  the  words  "privity  or  knowledge  "  was  discussed 
by  Judge  Sawyer  in  the  case  of  Lord  v,  Goodall,  N.  &  P.  S.  S.  Co. 
(4  Sawyer,  299),  with  the  conclusion  that  "  there  must  be  some  per- 
sonal concurrence  or  some  fault  or  negligence  on  the  part  of  the 
owner  himself,  or  in  which  he  personally  participates  to  constitute 
such  privity,  within  the  meaning  of  the  act,  as  will  exclude  him  from 
the  benefit  of  its  provisions."  ® 

The  petition  should  also  contain  an  offer  to  surrender  the  peti- 
tioner's interest  in  the  vessel  and  freight  pending  to  the  court,  or,  if 
that  cannot  be  done,  an  offer  to  pay  into  court  their  appraised  value 
or  to  give  a  stipulation  for  the  payment  of  such  appraised  value 
into  court  when  ordered. 

The  omission  to  allege  a  jurisdictional  fact  may  afterwards  be 
amended,  but  it  may  make  necessary  the  issuing  of  an  alias  moni- 
tion.^ 

In  the  case  of  The  Tolchester*  various  suits  had  been  brought 
against  the  owners  of  the  vessel  claiming  various  amounts  of  un- 
liquidated damages.  Her  owners  filed  a  petition  in  limitation  of 
liability,  averring  that  these  amounts  exceeded  the  value  of  the  ves- 
sel ;  the  various  pai-ties  thereupon  in  those  suits  reduced  the  amount 
of  their  claims  to  sums  which  amounted  to  less  than  the  value  of 
the  vessel,  and  on  the  motion  to  enjoin  them  from  proceeding  in  their 
suits,  they  averred  that  by  reason  of  such  reduction  the  Admimlty 
court  had  no  jurisdiction.  But  the  court  held  that  the  jurisdiction 
already  acquired  could  not  be  thus  divested. 

§  566.  Pleading  where  all  Liability  is  Contested.— If  it  is  in- 
tended by  the  owner  to  contest  all  liability,  as  well  as  to  limit  its 
amount  if  established,  the  petition  should  allege,  in  addition  to  the 
jurisdictional  facts,  also  the  facts  and  circumstances  by  reason  of 
which  exemption  from  all  liability  is  claimed,  as,  for  instance,  in  a 


•'See  also  Craig  r.  Continental  Ins. 
Co.,  26  F.  R.  292,  and  The  Anna,  47  id. 
525;  Matter  of  tlie  Petition  of  Meyers 
Excursion  Co.,  57  id.  240;  Quinlan,  v. 


Pew,  56  id.  111. 

»•  Pet.  of  the  L.  I.  N.  S.  etc.  Co.,  5 
F.  R.  599. 

85  42  F.  R.  180. 
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collision  case,  the  facts  which  show  that  the  opposing  vessel  was 
solely  in  fault  It  is  not  necessaiy  to  admit  in  the  petition  any  lia- 
bility against  which  the  limitation  is  sought. 

§  566  a.  The  Prayer  of  the  Petition. — The  prayer  of  the  petition 
must  vary  according  to  the  circumstances  of  the  case. 

1.  If  no  proceeding  has  been  taken  against  the  vessel  or  her  owner 
the  prayer  should  be  for  the  appointment  of  a  trustee  to  whom  the 
petitioner  may  convey  the  vessel  and  freight,  or  for  the  appraise- 
ment of  the  vessel  and  freight  in  order  to  the  giving  of  a  stipulation 
for  the  appraised  value  or  its  payment  into  court,  and  for  a  moni- 
tion to  all  persons  having  claims,  citing  them  to  appear  and  answer, 
(naming  them  as  far  as  possible)  and  for  an  injunction  against  the 
prosecution  of  suits  against  the  vessel  or  her  owner,  and  for  a  de- 
cree limiting  the  liability  of  the  owner  or  exempting  him  from  all  lia- 
bility, as  the  case  may  be. 

If  for  any  reason  it  should  be  desirable  to  have  the  vessel  seized 
by  the  marshal  under  process  against  her,  such  process  should  be 
prayed  for.* 

2.  If  the  vessel  or  her  proceeds  is  in  custody  or  has  been  bonded 
in  another  suit,  the  prayer  should  be  for  an  appraisal  of  the  vessel 
and  her  pending  freight  and  for  an  order  for  the  release  of  the  ves- 
sel and  freight,  on  the  giving  of  the  stipulation  in  the  limited  lia- 
bility proceeding,  if  that  be  desired,  and  for  a  perpetual  stay  in  the 
other  proceeding,  with  prayers  for  process,  injunction  and  final  de- 
cree as  above. 

§  567.  Stipnlation  for  Costs. — It  is  the  more  usual  practice  in 
the  Second  Circuit  to  give,  on  filing  the  petition,  a  stipulation  for 
costs  in  the  sum  of  $250,  as  in  cases  in  rem.  But  the  language  of 
the  rule  being  that  "  no  process  in  rem  should  be  issued  "  without 
such  a  stipulation,  it  is  questionable  whether  a  stipulation  in  this 
amount  is  requisite  unless  process  is  issued.  But  in  all  cases  a  stip- 
ulation for  costs  in  at  least  the  sum  of  f  100  is  necessary.^ 

§  568.  The  Surrender.— If  the  vessel  and  freight  are  in  a  condi- 
tion to  be  surrendered  by  the  petitioner,  and  it  is  proposed  to  sur- 
render them,  they  must  be  so  surrendered  to  the  court,  either  by 

*^  The  John  BramaU,  10  Ben.  499, 510. 
»^  Dist  Rule  7. 
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their  seizure  by  the  marshal  under  process  issued  against  them,*^  or 
by  a  transfer  of  them  to  a  trustee.  In  the  latter  case,  on  the  filing 
of  the  petition  the  court  makes  an  order,  appointing  a  trustee  and 
directing  a  conve)^ance  to  such  trustee  by  the  petitioner  of  his  in- 
terest in  vessel  and  freight. 

In  the  appointment  of  such  trustee  the  national  character  of  the 
ship  should  be  considered,  and  if  possible  the  nationality  of  the  ship 
and  the  trustee  should  be  the  same,  in  order  to  avoid  question  as  to 
the  title  which  the  trustee  can  convey  when  he  sells. 

The  words  "  transfer  his  interest  to  a  trustee,"  in  the  statute, 
must  be  held  to  include  not  only  the  execution  of  the  instrument 
but  the  delivery  of  the  property  under  it.  For  it  might  easily  be  that 
the  mere  execution  of  the  instrument  of  conveyance  would  furnish 
nothing  to  the  limitation  proceeding,  as,  for  instance,  in  case  the  ves- 
sel were  at  the  time  in  custody  of  a  court  in  a  suit  against  the  owner 
for  some  pei^sonal  debt  which  was  not  a  liability  to  be  limited. 

If  the  vessel  therefore  is  not  in  a  condition  to  be  surrendered,  the 
rules  provide  an  equivalent  proceeding  by  appraisement  and  stipula- 
tion ;  and  in  that  case  an  order  is  made  by  the  court,  referring  it  to 
a  commissioner  of  the  court  to  appraise  the  value  of  the  interest  of 
the  petitioner  in  the  vessel  and  freight  pending,  or  ordering  such  ap- 
praisal in  some  other  valid  way.^ 

A  surrender  of  the  vessel  may  be  made,  even  though  in  a  suit 
against  her  she  may  have  been  bonded  for  value,  and  has  thereafter 
made  voyages,  provided  her  value  be  unimpaired  at  the  time  of  the 
surrender.*® 

§  569.  The  Injunction.— The  next  thing  to  be  obtained  is  the 
injunction.  But  when  has  the  court  jurisdiction  to  issue  it?  If 
the  vessel  has  been  surrendered  to  a  trustee  appointed  by  the  court, 
or  seized  by  the  marshal,  the  court  then  has  the  res  and  has  jurisdic- 
tion to  make  any  necessary  order  in  the  proceeding.  And  if  the 
court  cannot  gain  possession  of  the  res  itself  (as  if  it  be  destroyed, 
or  in  another  district  or  in  the  custody  of  another  court)  a  stipu- 
lation for  the  appraised  value  or  its  payment  into  court  will  be  taken 
in  place  of  the  res.  And  when  that  is  done  the  court  also  has  un- 
doubted jurisdiction  to  make  any  necessaiy  order.     And  it  has  been 


«8  (As  to  this,  quoere.    See  the  John 
Bramall,  10  Ben.  511.) 
» In  re  Morrison,  147  U.  S.  14. 


♦0  The  Rose  Culkin,  52  F.  R.  332;  Dist. 
Rule  74. 
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held  that  the  court  acquires  juiisdiction  on  the  filing  of  the  peti- 
tion. In  one  case  the  petition  was  filed  in  the  Eastern  District  of 
New  York,  and  on  the  same  day  but  at  a  later  hour  a  libel  was  filed 
in  the  Southern  District  against  the  petitioner  in  personam  and,  proc- 
ess of  foreign  attachment  liaving  issued,  the  marshal  of  the  South- 
ern District  seized  the  vessel.  The  libellant  in  that  cause  objected 
to  the  jurisdiction  of  the  court  of  the  Eastern  District,  but  that  court 
decided  in  favor  of  its  jurisdiction.*^  But  two  things  are  to  be  noted 
as  to  that  case,  viz.,  that  the  vessel  was  within  the  jurisdiction  of 
both  districts  and  that  both  courts  were  courts  of  admiralty.  If 
the  court  under  wliose  process  the  vessel  had  been  seized  had  been 
a  state  court,  a  different  question  might  have  been  presented. 

And  moreover  an  action  had  been  brought  against  the  owner  of 
the  vessel  in  the  Supreme  Court  of  the  state  within  the  Eastern 
Distiict. 

As  soon  as  the  court  has  fully  acquired  jurisdiction  by  having 
gained  possession  of  the  vessel  or  having  received  the  stipulation 
for  value,  or  the  fund  itself,  or  some  part  thereof,*^  the  issuing  of 
the  injunction  seems  by  the  54th  Rule  to  be  made  imperative  on  the 
court,  if  the  owner  shall  apply  for  it. 

Whether  the  court  has  jurisdiction  to  issue  an  injunction  on  the 
filing  of  the  petition  and  before  it  has  obtained  the  possession  of 
the  rea  or  some  part  of  the  re«,  or  the  stipulation  for  the  appraised 
value,  has  not  perhaps  been  fully  settled.  But  such  injunctions 
have  been  issued.  If  such  an  injunction  is  asked,  secuiity  that  the 
stipulation  for  the  appraised  value  will  be  given  must  be  furnished 
before  the  injunction  will  be  issued.*^ 

If  an  injunction  is  sought  to  stay  the  further  prosecution  of  any 

particular  suit  or  claim  it  should  be  specified  in  the  injunction.    And 

as  the  petition  may  not  result  in  a  decree  in  favor  of  the  petitioner 

it  is  pi-oper  to  make  the  injunction  at  first  only  till  the  further  order 

.  of  the  court. 

The  injunction  should  be  effective  to  stay  proceedings  in  a  suit 
against  the  shipowner  in  a  state  court,**  except  so  far  as  regards 
the  recovery  of  costs  in  such  suit.*^ 


*^  The  Thingvalla — not  reported.  See 
The  Luckenback,  26  F.  R.  870. 

^  Ex  parte  Slayton,  105  U.  S.  451. 

♦«  Tlie  Garden  City,  27  F.  R.  234. 

*<  Prov.  &  N.  Y.  S.  Co.  t>.  HiU  Man. 
Co.,  100  U.  S.  578;  The  case  of  Knowlton 


».  N.  Y.  &  Prov.  S.  S.  Co.  (53  N.  Y.  76), 
was  not  referred  to  by  the  court,  but 
must  be  held  to  have  been  overruled. 

♦6  Pet.  of  the  N.  &  N.  Y.  Trans.  Co., 
10  Ben.  193. 
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§  570.  The  Appraisement. — Where  the  petition  asks  an  appraise* 
nient,  the  court  on  application  makes  an  order  for  such  appraise- 
ment. It  may  join  with  this  order  an  order  for  the  payment  into 
court  of  the  amount  of  such  value  when  appraised,  or  for  the  giving 
of  a  stipulation  with  sureties  that  such  appraised  value  will  be  paid 
into  court  whenever  such  payment  may  be  ordered.  Or  the  order 
may  be  in  the  first  place  merely  for  the  appraisal,  postponing,  till 
tlie  appraisal  has  been  completed,  the  order  for  the  payment  into 
court  or  the  stipulation. 

As  will  be  seen,  it  is  provided  in  the  rule  that  the  monition  to 
cite  opposing  parties  to  appear  shall  issue  when  the  court  has  ob- 
tained possession  of  the  res  by  reason  of  the  money  having  been 
paid  into  court,  or  a  stipulation  having  been  given,  or  a  trustee  ap- 
pointed and  a  transfer  of  the  vessel  to  him  ordered  and  made,  while 
the  proceedings  for  the  appraisal  in  order  to  such  payment  into  court 
or  stipulation  (proceedings  in  which  the  parties  to  be  cited  are  vi- 
tally interested),  are  preliminary  to  the  payment  into  court  or  the 
giving  of  the  stipulation. 

The  only  provision  of  the  54th  Rule  bearing  on  this  point  is  that 
the  court  is  to  have  "caused  due  appraisement  to  be  had."  This, 
word  "  due  "  is  very  flexible  and  leaves  much  to  the  discretion  of 
the  court.  In  the  case  of  The  H.  F.  Dimock,  the  owner  filed  a, pe- 
tition in  the  District  Court  of  Massachusetts,  the  vessel  being  in 
Boston,  and  on  such  petition  the  court  appointed  appraisei"a,  who  ap- 
praised the  vessel  without  actual  notice  to  any  one,  according  to  the 
practice  of  that  court.  And  the  owner  having  given  a  stipulation 
in  the  appmised  value,  the  injunction  was  issued.  A  claimant 
thereafter  filed  a  libel  against  the  vessel  in  another  District,  but  it 
was  held  that  the  District  Court  of  Massachusetts  had  acquired  sole 
jurisdiction  of  the  case.*® 

In  the  New  York  districts  the  more  usual  practice  is  to  order  a 
reference  to  a  commissioner  to  make  such  appraisal,  and  to  order 
notice  to  be  given  to  any  parties  who  have  claims  and  are  within  the 
jurisdiction  of  the  court.*^  For  this  purpose,  the  petitioner  should 
furnish  to  the  court  a  statement  of  all  the  parties,  as  far  as  known, 
in  order  that  they  may  be  notified.  But  it  might  easily  be  that  no 
such  parties  are  within  the  jurisdiction,  and  that  the  appraisal  must 
be  made  without  notice  to  parties  who  were  to  be  vitally  afifected 

<«The  H.  F.  Dimock,  52  F.  R.  598;  In  re  Morrison,  147  U.  S.  14. 
*'  D.  C.  Rule  75. 


Digitized  by 


Google 


LIMITATION  OF  LIABILITY. 


331 


by  it.  In  that  case,  it  behooves  the  court  and  the  petitioner  also  to 
see  to  it  that  the  appraisement  is  **  due."  If  any  party  who  has  had 
no  notice  of  the  appraisement,  coming  in  when  notified  by  the  mo- 
nition, finds  cause  to  believe  that  the  property  has  not  been  rightly 
appraised,  and  shows  it  to  the  court,  it  is  doubtless  within  the  pow- 
er of  the  court  to  order  a  new  appraisement,  and  to  order  a  larger 
stipulation  to  be  furnished  by  the  petitioner.^® 

§  571.  What  is  to  be  appnised.— The  subject  to  be  appraised  is 
the  value  of  the  inteiest  of  the  petitioner  in  the  vessel  and  freight 
pending.  Where  the  vessel  had  been  sunk  by  the  collision  but  was 
afterwards  raised  and  repaired,  such  value  was  held  to  be  what  she 
was  worth  when  raised,  less  the  expense  of  raising  her.^  In  accord- 
ance with  this  view,' the  value  of  the  freight  pending  would  seem  to 
be  the  net  freight  after  paying  the  expenses  necessarj'-  to  the  earning 
of  it. 

Where  a  tug,  while  towing,  met  with  disaster  and  her  owner  pe- 
titioned to  limit  his  liability,  it  was  held  that  the  towage  compensa- 
tion which  she  earned  was  not  freight  pending.^ 

Demurrage  due  on  a  charter  has  been  held  to  be  "  freight  pend- 
ing," and  also  the  earnings  of  a  fishing  vessel  for  the  season.*^ 

The  outfit  of  a  whaler  is  to  be  included  in  estimating  her  value. 
But  there  is  no  freight  pending  in  a  whaling  voyage.^^ 

If  a  vessel  previous  to  the  limitation  of  liability  proceedings  has 
been  libelled  for  the  claims  and  in  that  suit  security  for  her  value 
has  been  given,  the  amount  of  that  security  may  or  may  not  fix  the 
value  for  the  limitation  proceeding.^  And  a  doubt  has  been  sug- 
gested whether  the  amount  of  the  proceeds  of  the  vessel  when  sold 
in  another  proceeding  must  in  all  cases  be  taken,  notwithstanding 
the  final  sentence  of  Rule  57.^ 


§  572.  Prior  Liens  on  the  YesseL — But  suppose  the  vessel  at  the 
time  when  the  proceeding  is  instituted  by  the  owner  is  incumbered 
by  a  mortgage,  or  by  some  prior  lien,  is  the  owner  bound  to  free  her 


*«  The  Anna,  47  F.  R.  525. 

«•  Pet.  of  N.  &  N.  Y.  Trans.  Co.,  8 
Ben.  312. 

•**  Pet.  of  Owners  of  The  Younj?  Amer- 
ica and  The  John  E.  Berwind,  Eastern 
Dist.  of  N.  Y.,  June,  ISiK). 


"The  Giles  Loring,  48  F.  R.  473; 
Whitcomb  r.  Emerson,  50  id.  128. 

M  The  Helen  Mar,  2  Lowell,  49,  52. 

"Petition  of  The  Norwich  Co.,  8 
Ben.  312;  The  Benefactor,  103  U.  S. 
246;  The  Doris  Eckhoflf,  30  F.  R.  140. 

«  The  U.  S.  Grant,  45  F.  K.  (542. 


Digitized  by 


Google 


832  THE   AMERICAN   ADMIRALTY. 

from  such  mortgage  or  lien  before  taking  his  proceeding?  If  he  con- 
vey the  vessel  to  a  trustee  is  he  bound  to  convey  her  free  from  all 
mortgages  or  liens  ?  Or,  if  he  is  not,  is  the  mortgagee  or  prior  lien- 
holder  compelled  to  come  into  the  proceeding  to  defend  his  mort- 
gage, or  does  the  security  of  the  mortgage  or  lien  remain  unaffected 
by  the  limited  liability  proceedings?  In  other  words,  the  owner's 
liability  being  limited  to  the  value  of  his  interest  in  the  vessel  and 
her  freight,  is  such  "  interest  in  the  vessel "  only  his  equity  of  re- 
demption or  is  it  his  interest  as  it  would  be  after  all  prior  liens  are 
satisfied?  The  following  must  be  the  guiding  principle,  viz.,  that 
if  an  owner  seeks  to  obtain  from  the  court  a  decree  limiting  his  lia- 
bility, it  is  incumbent  upon  him  to  see  to  it  that  the  court  has  the 
reB  itself  within  its  control  to  be  disposed  of  according  to  the  rights 
of  all  parties  interested. 

Suppose  then  that,  on  the  petition  of  the  owner,  process  were  is- 
sued against  the  ship,  and  she  were  thus  brought  into  the  possession 
of  the  court.  The  court,  if  she  were  not  bonded,  must  dispose  of 
her  and  could  only  do  so  by  a  sale.  There  would  seem  to  be  no 
reason  why  a  sale  under  process  in  such  a  proceeding,  after  the  usual 
notice  to  all  the  world,  should  not  have  the  full  force  of  other  sales 
by  Admiralty  Courts ;  and  if  so,  such  a  sale  would  give  a  title  to  the 
ship  clear  of  mortgage  or  other  liens ;  and  in  that  case,  clearly  the 
rights  of  the  mortgagee  or  other  lienor  would  be  transferred  to  tlie 
fund,  and  it  would  be  necessary  for  him  to  come  into  the  proceeding 
and  test  the  priority  of  his  mortgage  or  lien  over  the  other  claims 
which  were  then  presented. 

It  may  be  doubted  whether  a  sale  by  a  trustee  would  convey  au 
equally  clear  title ;  and  it  might  be  that  an  owner  who  wished  to  prefer 
a  mortgagee  might  convey  his  vessel  to  a  trustee,  with  the  idea  that 
the  mortgagee,  by  giving  notice  of  his  mortgage  at  the  trustee's 
sale,  might  seek  before  some  of  their  tribunal  to  maintain  the  lien 
of  his  mortgage  notwithstanding  the  trustee's  sale.  But,  if  the 
effect  of  such  action  were  shown  to  be  to  subordinate  to  a  moit- 
gage,  liens  which  in  the  limited  liability  proceeding  would  be  given 
a  priority,  the  Admiralty  Court,  by  its  power  to  refuse  a  decree  of 
limitation  of  liability,  would  have  the  means  of  remedying  any  such 
injurious  action  of  the  petitioning  owner. 

It  would  seem  to  follow  that  where  an  appraisal  of  the  value  of 
the  interest  of  the  owner  is  had,  whether  for  the  purpose  of  payment 
into  court  or  stipulation,  it  should  be  an  appraisal  of  the  value  of 
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the  ship  and  pending  freight,  or  the  share  of  it  belonging  to  the 
petitioner,  without  regard  to  any  mortgage  or  other  lien. 

§  578.  The  Same. — One  case  bordering  upon  this  question  came 
before  the  court  in  the  Southern  District  of  N.  Y.  Parties  having 
a  claim  against  the  owners  of  a  vessel  brought  suit  against  them  in 
the  Supreme  Court  of  the  state,  and  obtained  an  attachment  against 
their  property  as  non-residents,  under  which  the  sheriff  seized  the 
vessel.  The  owners  of  the  vessel  removed  the  cause  into  the  Cir- 
cuit Court  of  the  United  States,  and  filed  a  petition  in  the  District 
Court,  in  limitation  of  liability  and  obtained  the  appointment  of  a 
trustee,  to  whom  they  made  an  actual  surrender  of  the  freight  pend- 
ing, and  made  a  conveyance  of  the  vessel ;  whereupon  the  plaintiffs  in 
the  state  court  suit  were  cited  to  appear,  and  an  order  staying  pro- 
ceedings in  their  suit  was  made  and  they  appeared  in  the  limited  lia- 
bility proceeding.  On  an  application  to  the  court  by  the  trustee  on 
affidavits  showing  the  condition  of  affairs  and  the  necessity  for  a  sale 
of  the  ship  to  save  deterioration  and  expense,  the  court  ordered  the 
trustee  to  sell  the  ship  free  and  clear  of  any  lien  on  her  by  the  attach- 
ment, and  that  the  plaintiffs  in  the  suit  co-operate  with  the  trustee  in 
perfecting  the  sale  by  directing  the  sheriff  to  surrender  the  vessel  to 
the  ti-ustee  for  the  purpose  of  enabling  him  to  sell ;  and  that  the  lien 
which  the  plaintiffs  in  the  suit  had  obtained  by  their  attachment,  if 
any,  should  be  transferred  to  the  proceeds  of  the  sale  by  the  trustee, 
subject  to  the  final  decree  of  the  court.  The  sheriff's  fees  were  by 
consent  ordered  to  be  paid  by  the  trustee  out  of  the  proceeds  of  the 
sale." 

It  will  be  noticed  that  in  this  case  the  claim  for  which  the  vessel 
was  held  under  the  attachment  was  one  against  which  the  limitation 
of  liability  was  sought,  and  the  creditor  had  appeared  in  the  limited 
liability  proceedings  and  was  therefore  subject  to  the  order  of  the 
court  and  was  ordered  to  direct  the  sheriff  to  surrender  the  vessel  to 
the  trustee.  But  if  the  attachment  had  been  on  a  claim  which  would 
not  be  affected  by  the  limitation  proceedings,  the  result  reached  in 
this  case  would  not  be  attainable,  and  the  petitioner,  if  he  desired  to 
have  the  vessel  sold  by  a  trustee,  would  have  to  free  her  himself 
from  the  attachment.  Otherwise  he  would  find  it  necessaiy  to  have 
an  appraisement  and  give  stipulation.    And  on  the  same  principle  it 

»  Goss  r.  The  Mendota,  S.  D.  of  N.  Y.,  October,  1S82. 
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would  seem  that  that  appraisement  should  be  of  the  value  of  hia 
interest  irrespective  of  the  attachment. 

Where  the  owner  of  the  vessel  proposes  to  give  a  stipulation  for 
the  appraised  value,  the  matter  is  less  difficult,  for  the  court  can 
and  should  order  the  appmisement  to  be  of  the  value  of  the  own- 
er's interest  in  the  vessel  as  if  she  were  unincumbered  by  lien  or 
mortgage,  and  so  the  District  Court  of  the  Southern  District  of 
New  York  has  held.^  But  when  the  owner  transfers  to  a  trustee, 
the  case  is  different.  Such  a  conveyance  could  hardly  be  held  to 
have  the  effect  of  a  sale  under  the  decree  of  an  admiralty  court,  as 
to  freeing  her  from  prior  liens.  And  it  is  to  be  noticed  that  the 
pi-o vision  in  the  Supreme  Court  Rules  for  giving  notice  is  for 
citing  "  all  pereons  claiming  damages  for  any  such  embezzlement, 
loss,  destruction,  damage  or  injury,"  which  would  not  include  prior 
mortgagees  or  prior  lien  holdei*s,  whose  existence  even  might  be  un- 
known. But,  as  I  have  already  said,  if  any  such  prior  lien  were 
known  and  its  enforcement  or  existence  might  interfere  with  the 
obtaining,  for  the  creditors  in  the  limitation  of  liability  proceeding, 
of  the  whole  value  of  the  rc«,  it  would  be  in  the  power  of  the  court 
to  remedy  this  difficulty. 

In  accordance  with  this  view  the  74th  Rule  in  the  Southern  and 
Eastern  Districts  of  New  York  provides  that,  where  the  vessel  is 
suiTcndered,  no  final  decree  will  be  granted  until  all  liens  on  the 
property  superior  to  the  claims  limited  have  been  paid  or  secured. 

No  provision  is  made  in  the  rule  for  the  case  of  appraisement 
and  stipulation,  but  the  same  principle  would  doubtless  be  applied 
in  some  way. 

In  the  case  of  The  Leonard  Richards  *^  the  vessel  had  been  ap- 
praised and  stipulation  given.  On  entering  the  final  decree,  it  was 
claimed  that  the  amount  to  be  distributed  was  the  amount  of  the 
stipulation,  less  the  amount  of  liens  upon  her  at  the  time  the  pro- 
ceeding was  taken.     But  the  court  held  otherwise. 

§  574.  Insurance  on  the  vessel. — The  question  whether  it  was 
necessary  to  include  the  amount  of  any  insurance  on  the  offending 
vessel  in  fixing  the  limit  of  her  owner's  liability  was  finally  settled 
in  the  negative.  The  courts  having  decided  that  the  owner's  lia- 
bility was  limited,  not  by  tlie  value  of  the  ship  and  freight  before  the 

«  Gokey  v.  Fort,  44  F.  R.  364;  The  U.  S.  Grant,  45  id.  643. 
«41F.  R.819. 
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collision  but  after,  it  became  necessary  to  decide  whether  "  the 
amount  or  value  of  the  interest  of  such  owner"  should  be  held  to 
include  the  amount  of  the  owner's  insurance.  This  was  a  question 
which  seems  never  to  have  presented  itself  to  the  mind  of  the  legis- 
lature at  all;  and  as  there  was  nothing  in  the  words  of  the  act  de- 
cisive of  the  question  it  became  necessary  for  the  courts  to  decide 
whether  the  value  to  be  taken  should  be  held  to  be  the  value  to  the 
owner  himself,  and  thus  to  include  the  insurance,  or  the  value  in  the 
market,  and  thus  not  to  include  it.  The  Supreme  Court,  by  a  vote 
of  five  to  four,  decided  in  favor  of  the  latter  construction.^  That  is, 
the  court  held  thjit  as  between  the  two  systems,  one  of  which  left 
to  the  shipowner  his  insumnce  and  the  other  required  him  to  sur- 
render his  insurance  as  well  as  his  vessel,  in  order  to  be  freed  from 
liability,  the  former  is  to  be  preferred.  The  same  view  was  taken 
by  the  Royal  congress  for  the  assimilation  of  Mercantile  Law,  held 
in  Brussels  in  September,  1888,  at  which  were  represented  the  Gov- 
ernments of  the  United  States,  France,  Spain,  Italy,  Finland,  Mex- 
ico, Norway,  Luxemburg,  Japan,  Holland,  Portugal,  Argentine  Re- 
public, Roumania,  Russia,  Switzerland  and  Turkey. 

The  question  whether  a  prior  lien  holder  could  enforce  his  lien 
upon  a  vessel,  after  a  sale  by  a  trustee  in  a  limited  liability  proceed- 
ing, of  which  the  lien  holder  had  no  notice,  is  not  within  the  scope 
of  the  present  work. 

§  575.  The  Secnrity. — When  the  appmisement  has  been  made, 
the  court,  if  it  has  not  previously  done  so,  makes  an  order  that  the 
amount  of  the  appraised  value  be  paid  into  court  or  that  the  peti- 
tioner give  a  stipulation  with  sureties  for  its  payment  into  court 
when  ordered.  This  order  being  made,  the  petitioner  makes  the 
payment  or  gives  the  stipulation. 

The  stipulation  should  carry  interest  and  be  approved  by  the 
court.^  Notice  of  the  application  for  approval  should  be  given  to 
all  parties,  who  have  appeared  on  or  had  notice  of  the  appraisement. 

§  576.  The  Monition. — The  court,  having  obtained  jurisdiction, 
and  the  above  orders  having  been  made  and  complied  with,  issues 
a  monition  in  the  words  of  Rule  54.*^    And  since  the  Act  of  1884, 

"The  City  of  Norwich,  118  U.  S.  408. 
»Di8t.  Rule  76. 
•oDist  Rule74. 
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there  should  be  added  to  the  words  of  that  rule,  a  citation  to  all 
pei*sons  to  whom  the  petitioner  is  liable  on  account  of  the  vessel,^^ 
except  seamen,  the  act  being  declared  not  to  apply  to  them. 

The  monition  should  also  call  upon  the  parties  asked  to  make  an- 
swer, on  oath,  to  the  petition,  if  any  answer  they  have. 

And,  as  by  Rule  55  the  proof  of  claims  is  to  be  made  before  a  com- 
missioner to  be  designated  by  the  court,  an  order  designating  the 
commissioner  should  be  made ;  and  the  monition  should  require  the 
parties  not  only  to  appear  before  the  court  on  a  day  named  and  an- 
swer, but  also  to  appear  before  the  commissioner  designated,  and 
make  proof  of  their  claims  at  or  before  a  time  named.  The  time 
must  be  not  less  than  three  months,  and  in  ordinary  cases  three 
months  from  the  issuing  of  the  writ  is  fixed.  But  if  for  any  reason 
the  court  shall  think  such  time  not  long  enough  to  give  proper  notice 
to  all  parties  who  have  claims,  it  will  by  order  direct  a  longer  time. 

Personal  service  of  the  monition  is  not  specifically  required  in  the 
rules,  but  such  service  must  have  the  same  effect  as  in  other  cases. 
Public  notice  of  the  monition  must  be  given  as  in  other  cases.  And 
the  court  in  its  discretion  may  direct  further  notice  to  be  served 
through  the  post  office  or  otherwise  on  persons  living  out  of  the  dis- 
trict or  absent  therefrom. 

The  practice  as  to  service  of  the  monition  has  not  been  uniform. 
The  monition  to  the  mai-shal  commands  him  "  to  cite  all  persons,  etc." 
In  some  cases  the  marshal  has  published  the  monition  and,  accom- 
panying it,  a  notice  citing  all  such  persons,  while  in  other  cases  the 
marshal  has  published  only  the  monition.  The  former  would  seem 
to  be  the  proper  practice.  And  in  all  cases  the  marshal  should  make 
return  not  that  he  has  published  the  monition  merely,  but  that  he 
has  cited  all  persons  as  directed. 

§  577.  Proof  of  Claims.— The  monition  provided  for  in  Rule  54 
cites  the  pai'ties  to  appear  before  the  court  and  to  "make  due  proof 
of  their  respective  claims."  By  Rule  55  this  proof  is  to  be  pre- 
sented before  "  a  commissioner  to  be  designated  by  the  court." 

It  may  be  questioned  whether  this  wording  does  not  limit  the  des- 
ignation to  one  of  the  standing  United  States  commissioners.  Such 
is  the  practice  in  the  New  York  Districts,  but  it  is  otherwise,  as  I 
undei-stand,  in  other  districts.  If,  however,  the  peraon  **  designated  " 
is  not  a  United  States  commissioner,  it  would  be  proper  I  think  that 
6»  The  Howard  CarroU,  E.  D.  of  N.  Y.,  July,  1890. 
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the  order  should  appoint  him  a  commissioner  and  designate  him  as 
the  one  before  whoiii  the  "  due  proof  "  is  to  be  presented. 

But  what  is  "  due  proof?  " 

A  sworn  statement  of  the  claim  and  its  amount  should  be  due 
proof,  unless  it  is  contested.®^  li  more  than  one  claim  is  presented 
before  the  commissioner,  either  claimant  must  have  the  opportunity 
to  contest  the  other's  claim.  If  a  claim  is  contested,  the  commis- 
sioner should  order  an  issue  to  be  framed,  and  should  determine  it 
on  proof  as  on  a  reference.  And  his  report  on  any  claim  is  subject 
to  exception  and  review  by  the  court. 

A  question  has  been  suggested  as  to  whether  this  "  due  proof  " 
must  be  made  within  the  time  specified  in  the  monition.  I  appre- 
hend not.  The  parties  must  appear  within  the  time  specified  in  the 
monition  and  must  present  their  claims  under  oath.  But  if  a  claim 
is  contested  that  contest  may  be  postponed  or  continued,  according 
to  the  exigencies  of  the  case. 

Indeed,  if  the  shipowner  in  his  petition  prays  for  an  absolute  ex- 
emption from  liability,  it  would  seem  unnecessary  to  require  that 
parties  having  claims  on  the  fund  should  be  compelled  to  enter  upon 
the  controversies  necessary  to  the  determination  of  the  amounts  of 
their  respective  claims  on  the  fund,  before  it  is  determined  whether 
or  not  there  is  any  fund. 

Apparently  with  this  view,  the  56  Admiralty  Rule  provides  that 
any  one  who  shall  have  presented  his  claim  to  the  commissioner  on 
oath  may  answer  and  contest  the  petition.  But,  in  the  absence  of 
any  express  provision  in  the  rules,  it  would  seem  to  be  a  matter  for 
the  discretion  of  the  court,  on  application  of  any  of  the  parties,  who 
have  presented  their  claims  on  oath,  to  determine  whether  they  shall 
postpone  the  further  proof  of  their  claims  before  the  commissioner, 
until  the  question  of  the  liability  of  the  owner  or  his  limitation  has 
been  finally  settled,  and  the  fund  is  actually  in  court. 

But  where  such  proof  is  postponed,  it  is  proper  for  the  commis- 
sioner to  present  to  the  court  a  preliminary  report  setting  forth 
simply  what  claims  have  been  presented  to  him  within  the  time 
called  for  by  the  notice,  without  determination  as  to  the  validity  or 
amount  of  any  of  them.^ 

Any  claimant  ought  of  course  to  have  the  right  to  contest  any 
other  claim  presented,  in  whole  or  in  part,  for  the  amount  to  be 
awarded  on  any  claim  is  affected  by  every  other  claim. 

«Dist  Riile78. 
22  ««Di8t.  Rule78. 
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§  578.  The  Same. — But  can  the  petitioner  be  heard  before  the 
commissioner  to  contest  a  claim  ?  * 

There  is  thus  far  no  rule  or  decision  or  practice,  that  I  am  aware 
of,  decisive  of  this  point.  But  on  principle  it  would  seem  that  he 
is  entitled  to  be  heard  if  his  interest  will  be  affected  by  the  allow- 
ance of  the  claim,  but  only  in  that  case.** 

For,  suppose  it  to  be  conceded  by  the  petitioner  or  determined  by 
the  court  that  he  is  liable,  but  that  his  liability  is  limited  to  the 
amount  of  a  certain  fund,  what  interest  has  he  in  the  division  of  it? 
The  various  claimants  may  all  agree  as  to  the  division  of  it.  Can 
each  one  of  them  still  be  compelled  to  litigate  the  amount  of  his 
share  with  the  petitioner,  whose  interest  is  not  affected  by  the 
amount  of  that  particular  claim  ?  That  would  seem  unreasonable. 
But  suppose  the  petitioner's  right  to  a  limitation  of  liability  is  con- 
tested. Can  a  claimant  make  proof  of  a  claim  so  that  the  amount 
of  it  shall  be  res  adjudicata^  if  the  decision  is  adverse  to  the  limita- 
tion, without  allowing  the  petitioner  to  contest  the  amount?  That 
is  equally  unreasonable. 

The  practice  suggested  above  would  seem  to  avoid  both  these 
difficulties. 

In  most  claims  for  unliquidated  damages  there  is  uncertainty  as 
to  the  amount  justly  recoverable  ;  and  it  may  often  be  that  a  just  de- 
fence against  exaggerated  claims  would  reduce  the  aggregate  below 
the  fund  and  leave  a  balance  coming  to  the  owner.  Whenever 
probable  ground  for  such  a  result  appeai-s,  the  owner  ought  to  have 
the  liberty  to  contest  the  amount  of  claims  presented. 

579.  Answer. — Any  one  who  has  presente<l  a  claim  on  oath  be- 
fore the  commissioner  may  answer  the  petition,  and  contest  the  right 
of  the  petitioner  to  the  exemption  from  liability  or  to  the  limitation 
prayed  for. 

The  words  of  the  rule  are  that  he  "shall  and  may  answer."  The 
use  of  the  word  *'  shall "  implies  that  the  presentation  of  the  claim 
under  oath  before  the  commissioner  is  not  all  that  is  necessary.  If 
the  party  who  has  presented  such  a  petition  fails  to  appear  in  court 
on  or  before  the  return  day  of  the  monition  and  to  make  answer 
then  or  in  such  fuither  time  as  the  court  may  allow,  his  default  may 
be  taken.  And  if  no  answer  is  interposed  a  decree  purauant  to  the 
prayer  of  thelibel  may  be  taken  by  default.  And  this  alike,  whether 
the  prayer  is  for  an  exemption  from  or  a  limitation  of  liability. 

**  See  Dist.  Rule  78. 
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§  580.  Hearing. — Jf  any  answer  is  interposed,  the  cause  must 
stand  for  hearing  on  proofs  like  any  other  cause  at  issue.®*  And 
whether  an  answer  is  interposed  or  not,  sufficient  proof  of  the  juris- 
dictional facts,  giving  the  court  authority  to -make  the  decree,  should 
be  before  the  court.  It  is  a  question  whether  the  fact  that  the  claims 
exceed  the  value  is  a  jurisdictional  one  and  must  be  proved.  It  was 
held  in  the  case  of  The  Grarden  City,^  that  it  need  not  be  alleged 
or  proved.  But,  as  the  effect  of  this  rule  would  be  to  give  to  the 
shipowner  the  power  to  compel  the  holder  of  any  single  claim,  how- 
ever small,  to  come  into  the  admiralty,  and  thus  to  deprive  him  of 
a  jury  trial,  I  think  the  courts  must  finally  hold  that  the  petitioner 
must  present  to  the  court  proof  that  when  his  petition  was  filed  there 
were  claims  made  oi*  outstanding  to  a  greater  amount  than  the  fund. 
If  such  were  the  fact,  the  jurisdiction  of  the  court  would  be  estab- 
lished, even  though  by  the  failure  of  claimants  to  prove  their  claims 
or  by  the  reduction  of  contested  claims  the  amount  of  the  fund 
should  at  last  exceed  the  amount  of  the  claims  to  be  paid.^ 


§  581.  Distribution. — There  are  two  matters  involved  in  the  dis- 
tribution, viz.,  the  amount  of  the  fund  and  the  amount  of  the  claims. 
The  question  of  priority  among  the  claims  may  also  be  presented. 
The  amount  of  the  fund  is  fixed  by  the  amount  of  the  money  in 
court  or  the  stipulation  given.  After  the  question,  raised  by  the 
claim  of  entire  exemption  from  liability  (if  any  such  claim  is  made 
by  the  owner),  has  been  determined  adversely  to  such  claim,  the  de- 
cree to  be  entered  should,  if  such  stipulation  has  been  given,  require 
the  stipulators  to  perform  their  stipulation  and  pay  the  amount  into 
court.  By  the  payment  of  the  money  into  the  registry,  whether 
paid  by  the  owner  himself,  or  by  the  stipulators,  or  by  the  trustee 
on  a  sale  of  the  vessel,  the  court  gains  possession  of  the  fund  to  be 
distributed. 

If  the  vessel  has  been  transferred  to  a  trustee  and  sold  by  him, 
and  the  proceeds  of  sale  have  not  been  by  him  paid  into  the  regis- 
try, it  is  competent  for  the  court,  having  fixed  the  amount  of  the 
several  claims,  to  order  them  to  be  paid  directly  by  the  trustee, 
and  thus  save  the  expense  of  the  passage  of  the  fund  through  the 
registry  of  the  court.    But  the  usual  practice  is  that  the  trustee  pays 


••See  Diet.  Rule  77. 

*»26F.  R.  770. 

•7  The  Tolchester,  42  P.  R.  180;  In 


re  Garnett,  141  U.  S.  1;  see  The  Rosa, 
63  F.  R.  132;  and  Quinlan  v.  Pew,  56 
P.  R.  111. 
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the  proceeds  into  the  registiy  of  the  court,  less  his  own  fees  and 
expenses. 

The  proof  of  the  several  claims,  as  I  have  before  suggested,  may- 
be postponed  till  after  the  determination  of  the  owner's  claim  to 
entire  exemption,  or  may  be  completed  before  that.  Whenever 
such  proofs  are  completed,  the  commissioner  is  to  make  his  report 
of  the  claims  proved,  which  report  is  subject  to  review  by  the  court 
on  exception.  Wlien  the  report  is  confirmed  the  various  claims 
and  their  amounts  are  ascertained — and  by  calculation  made  by  the 
parties  or  the  clerks,  the  pro  rata  amount  coming  to  each  party  Is 
asceitained  by  a  division  of  the  fund  among  them  after  payment 
of  costs  and  expenses  out  of  the  fund. 

If  there  is  however  any  right  to  a  priority  of  payment  on  the 
part  of  one  claimant  as  against  others,  such  right  is  preserved  to 
him  by  the  terms  of  Rule  55. 

§  582.  Interest. — There  is  a  question  as  to  whether  interest  on 
the  value  of  the  res  is  to  be  considered.  If  the  owner  transfei-s  his 
interest  in  the  vessel  to  a  trustee  it  would  seem  reasonable  that  he 
should  not  thereafter  be  chargeable  with  interest  pending  the  litiga- 
tion, because  he  has  no  advantage  by  the  delay.  The  same  principle 
applies  where  he  pays  the  proceeds  into  court.  But  he  may  prefer  to 
keep  the  vessel  or  her  proceeds  and  give  a  stipulation.  The  54th 
Rule  says  that  the  court  shall  make  an  order  for  the  payment  of 
the  appraised  value  into  court  "  or  for  the  giving  of  a  stipulation 
for  the  payment  thereof  into  court  when  ordered,"  and  does  not 
say  that  it  is  to  be  for  the  payment.  "  with  intei-est."  The  practice 
in  the  Southern  and  Eastern  Districts  of  New  York  is  to  insert 
those  words  in  the  stipulation.**'  And  this  seems  reasonable,  l>e- 
cause  the  petitioner,  if  he  gives  the  stipulation,  keeps  the  vessel  or 
her  proceeds  for  his  own  profit  during  the  litigation,  and  the  vari- 
ous creditor  are  during  that  time  deprived  of  what  was  due  them. 

If  the  stipulation  does  not  contain  this  clause,  it  is  doubtful 
whether  the  petitioner  is  bound  to  pay  interest  for  the  period  elaps- 
ing before  decree. 

But  suppose  he  is  claiming  the  benefit  of  the  limitation  in  a  suit 
against  himself  as  fixing  the  amount  of  any  judgment  to  be  recov- 
ered against  him,  in  which  suit  he  may  be  insisting  that  he  is  not 
liable  at  all.     If  he  is  held  liable  at  the  end,  is  the  amount  for  which 

«7  Dist.  Rule  76. 
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he  is  to  be  then  held  liable  only  the  amount  of  his  liability  at  the  time 
of  the  disaster,  without  interest  ?  This  was  the  result  arrived  at  in 
the  case  of  The  Scotland,  although  the  ownei"s  of  that  vessel  had 
had  the  use  of  the  fund  for  twenty  yeare.  The  Supreme  Court 
declined  to  revei-se  the  decree  below  on  this  point,  on  the  ground 
that  the  "  allowance  of  interest  on  damages  is  not  an  absolute  right," 
although  the  question  was  not  a  question  of  inteiest  on  the  damages, 
but  of  interest  on  the  fund.  The  damages  of  the  libellants  in  the 
case  exceeded  |;250,000.  The  fund  which  the  owners  of  The  Scot- 
land had  realized  was  $4,927.86.  The  court  seems  not  to  have 
distinguished  between  this  fund  in  the  hands  of  the  owners  of  The 
Scotland  and  the  damages  which  those  ownei^  had  inflicted  on  the 
owners  of  the  other  colliding  vessel. 

It  is  no  doubt  true  that  the  allowance  of  interest  on  damages  rests 
much  in  the  <Ascretion  of  the  tribunal.  But  I  cannot  think  that  that 
rule  applies  to  this  matter.  If  the  shipowner  retains  the  fund,  he 
should  be  liable  to  the  amount  of  it  and  interest  upon  it  from  the 
time  when  his  liability  was  incurred, — at  least  the  discretion  of  the 
court  might  equitably  be  exercised  in  allowing  the  charge  of  in- 
terest.^ 


§  583.  Costs  and  Expenses. — What  are  the  costs  and  expenses 
which  are  to  be  deducted  from  the  fund  is  not  entirely  settled.  If 
the  owner  of  the  vessel  claims  total  exemption  from  liability,  which 
is  contested,  the  costs  of  the  proceedings  necessary  to  determine 
that  question  should  fall  upon  the  unsuccessful  party,  as  in  other 
cases.*^  But  suppose  that  the  owner  obtains  a  determination  in  his 
favor  on  that  question,  can  he  call  upon  the  contesting  party  to  pay 
all  the  expenses  of  the  appraisement  or  sale  of  his  vessel?  Or  if 
that  question  is  decided  against  him,  can  the  costs  and  expense  of 
determining  it  be  thrown  upon  the  fund  instead  of  upon  him  ? 

In  the  case  of  The  City  of  N<»iwich  the  District  Court  held  that 
the  costs  to  be  deducted  from  the  fund  were  the  costs  of  all  pariies, 


••  See  Wheeler's  Modern  Law  of  Car- 
rierSf  p.  70.  I  have  not  overlooked  the 
case  of  The  Manitoba  (122  U.  S.  07),  in 
which  interest  was  not  allowed  from  the 
date  of  the  stipulation  till  the  date  of 
Uie  decree  of  the  District  Court;  but 
this  seems  to  have  turned  on  the  form 
of  the  stipulation  in  that  case.    And  it 


may  be  presumed  that  there  was  no  gen- 
eral rule  of  court  on  the  subject,  such 
as  was  applied  in  the  case  of  The  Belle 
(6  Ben.  57).  But  see  The  Jose  E.  Mor^, 
87  F.  R.  123. 

«o  The  Leonard  Richards,  41  F.  R.  821; 
The  Thingvalla,  1  U.  S.  App.  32. 
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and  that  the  owner  was  entitled  to  two  docket  fees,  one  on  the  hear- 
ing and  one  on  the  reference,  for  each  claim  that  was  proved.  This 
l-uling  was  sustained  by  the  Circuit  Court  on  appeal.  And  the  de- 
cree of  the  Circuit  Court  was  alBrmed  by  the  Supreme  Court,  but 
without  any  reference  to  this  question.'^ 

But  the  practice  in  the  Southern  District  of  New  York  is  not  in 
accordance  with  this.  In  that  district  it  has  been  usual  to  tax  on 
behalf  of  the  petitioner  one  docket  fee  only  on  the  hearing  and  one 
on  the  reference ;  and  this  seems  the  more  reasonable  rule.^^ 

§  584.  Final  Decree.— The  proper  practice  would  be.  to  enter  one 
final  decree  in  which  should  be  embraced  either  the  decree  that 
there  was  no  liability  on  the  petitioner,  or  the  granting  of  the  limi- 
tation of  liability,  and  also  a  perpetual  injunction  against  all  suits  or 
proceedings,  except  as  far  as  the  costs  are  concerned,  and  also  the 
distribution  of  the  fund  among  the  various  persons  entitled.^ 

But  as  the  proceedings  may  not  be  in  a  condition  to  make  the  dis- 
tribution as  soon  as  the  petitioner  is  entitled  to  his  decree,  it  may 
be  proper  for  him  to  enter  a  decree  gi*anting  him  his  limitation  and 
his  perpetual  injunction,  with  a  provision  that  the  distribution  of 
the  fund  among  the  proper  parties  shall  be  made  by  subsequent 
proceedings  on  the  foot  of  the  decree. 

But,  if  the  right  to  the  limitation  is  contested,  and  an  appeal  is 
desired  from  the  decree  awarding  the  limitation,  the  safer  practice 
would  be  to  have  but  one  decree,  lest  a  decree  awaiding  the  limita- 
tion only  be  held  to  be  not  final  and  therefore  not  appealable. 

If  the  amount  of  the  claims  proved  has  not  equalled  the  amount 
of  the  fund,  the  surplus  is  ordered  to  be  returned  to  the  petitioner.'* 
In  one  case  no  claim  whatever  was  ever  proved  and  the  petitioner 
obtained  a  decree  limiting  his  liability.  After  the  lapse  of  some 
years  the  court  ordered  the  whole  fund  to  be  paid  to  the  petitioner 
on  his  giving  a  stipulation  to  repay  it  if  ordered.^* 

Summary  of  Practice, — Draw  the  petition  of  limitation^  setting  forth 
the  necessary  jurisdictional  fact%^  and  the  facts  required  by  the  Dis- 


'0  Pet  of  Norwich  &,  N.  Y.  Trans.  Co., 
10  Ben.  194;  17  Blatchf.  221;  118  U.  S. 
468. 

^1  See  Wheeler's  Modern  Law  of  Car- 
riers, p.  67,  note. 

"  Pet  of  Uie  N.  A  N.  Y.  Trans.  Co., 


10  Ben.  193. 

T»  WaUace  r.  Prov.  etc.  S.  S.  Co.,  14  P. 
R.58. 

7*  The  John  Bramall.— See  for  the 
proceedings  in  this  case  tiU  decree  10 
Ben.  611. 
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trict  Court  rules^  and  praying  for  an  appraisal  or  offering  a  surren- 
der^ as  desired^  with  prayers  for  appropriate  relief  File  this  in 
the  Clerk* s  office^  with  a  stipulation  for  costs  in  the  sum  of  J^250. 
But  see  ante,  p.  228,  327. 

J^  an  appraisement  is  desired  for  the  purpose  of  bonding,  obtain  order 
for  appraisement,  and  give  notice  of  the  appraisal  to  all  known 
claimants.  After  the  appraisal  enter  order  for  payment  into  court 
or  giving  stipulation,  and  pay  into  court  the  amount  of  the  appraised 
value,  or  file  an  approved  stipulation  in  the  ordinary  form  for  such 
amount. 

If  a  surrender  of  the  vessel  is  desired,  obtain  order  appointing  trustee, 
execute  a  bill  of  sale  or  assignment,  and  turn  over  the  vessel  to  him. 

Make  proof  by  affidavit,  of  the  accomplishment  of  the  above  matters^ 
and  obtain  order  appointing  a  commissioner  to  receive  proof  of 
claims,  directing  a  monition  to  issue,  and  temporarily  enjoining  any 
suits  which  may  have  already  been  begun  against  petitioner  or  his 
vessel,  and  the  commencement  of  further  suits.  The  monition  is 
issued  by  the  clerk  to  the  marshal,  who  serves  it  and  publishes  notice, 
as  directed  by  the  cov^,  in  a  designated  newspaper. 

Before  the  return  day  of  the  monition,  each  claimant  must  appear  before 
the  commissioner  and  make  proof  of  his  claim.  In  the  Southern  and 
Eastern  Districts  of  New  York  this  is  done  by  filing  with  the  com- 
missioner  an  affidavit,  specifying  the  nature,  grounds,  and  amount  of 
the  claim,  the  particular  dates  on  which  the  same  accrued^  and  what^ 
if  any,  credits  were  given  thereon,  and  what  payments,  if  any,  have 
been  made  on  account ;  with  a  bill  of  particulars  giving  the  respec- 
tive dates  and  amounts,  if  the  claim  consists  of  different  items. 

On  the  return  day  of  the  monition  the  commissioner  files  a  report  set- 
ting forth  the  various  claims  proved  before  him.  The  petitioner  on 
return  of  the  monition  duly  served  obtains  an  order  taking  the  default 
of  any  and  all  persons  who  have  not  so  proved  claims,  and,  if  he  has 
surrendered  the  vessel  and  does  not  intend  to  contest  his  liability, 
and  no  answer  is  interposed  or  time  to  answer  obtained  he  may  take 
an  order  limiting  his  liability,  and  making  perpetual  the  injunction 
against  suits  arising  out  of  this  cause  of  action ;  but,  for  reasons 
stated  above,  ante,  §  577,  he  may  well  await  the  final  disposition  of 
the  fund. 

On  the  return  of  the  monition,  claimants  must  appear  and  answer  or 
be  defaulted  as  to  the  question  of  petitioner*  s  right  to  limitation.  If 
an  answer  is  filed  petitioner  enters  an  order  that  all  proceedings 
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before  the  commissioner  be  suspended  untU  the  determination  of  the 
petitioner's  liability. 

Within  five  days  after  the  return  of  the  monition^  or  after  interlocu- 
tory decree  in  case  of  issue  Joined  by  answer  to  the  petition^  and 
within  such  further  time  as  may  be  granted  by  the  courts  let  peti- 
tioner or  any  claimant  file  with  the  commissioner  any  objection  he 
may  have  to  any  claim^  and  sei*ve  the  same  on  the  proctors  of  the 
claim  objected  to.  Unless  this  is  done^  the  claim  is  deemed  estab- 
lished. If  answer  is  filed  to  the  petition^  put  the  case  on  the  calen- 
dar and  try  it  in  the  ordinary  way. 

If  petitioner  is  decided  nx>t  to  be  liable^  tax  costs  and  enter  a  decree 
declaring  him  not  liable^  and  cancelling  his  stipulation  for  the  ap- 
praised value^  or  restoring  to  him  his  vessel  in  the  hands  of  the 
trustee^  or  repaying  to  him  any  proceeds  thereof  in  the  registry  of 
court. 

If  petitioner  is  decided  to  be  liable^  but  entitled  to  his  limitation^  enter 
a  decree  limiting  his  liability  to  the  fund  or  the  vessel^  and  mak- 
ing perpetual  the  injunction  against  suits.  But  as  indicated  above^ 
he  may  still  prefer  to  await  the  final  disposition  of  the  fund.  He 
will  probably  have  no  further  interest  in  the  proceeds  of  his  vessel^ 
but  is  entitled  to  notice  of  reference  before  the  commissioner^  and 
may  attend  and  cross  examine.  In  any  event  the  claimants  may 
obtain  an  order  referring  the  matter  back  to  the  commissioner  for 
further  proof  of  claims^  and  on  this  hearing  may  offer  proof  to  re- 
duce  each  other's  claims  as  on  an  ordinary  reference^  and  may  except 
to  the  commissioner's  report. 

The  commissioner  having  reported^  and  his  report  having  been  con- 
firmed^ the  petitioner  may  thereupon  enter  his  final  decree^  reciting 
all  the  facts,  the  limitation  of  his  liability  to  the  value  of  his  inter- 
est in  the  vessel,  the  payment  over  of  such  value,  and  ordering  his 
perpetual  exemption  from  any  further  liability  arising  out  of  the 
cause  of  action,  and  decreeing  the  payment  to  the  various  claimants 
according  to  the  report. 
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Execution. 

§  685.  The  Execution. — In  all  cases  of  a  final  decree  for  the  pay- 
ment of  money,  the  libellant  may  have  a  writ  of  execution  in  the 
nature  of  a  fieri  facias^  commanding  the  marshal  or  his  deputy  to 
levy  and  collect  the  amount  thereof  out  of  the  goods  and  chattels, 
lands  and  tenements,  or  other  real  estate  of  the  defendant  or  stipu- 
lator.^ 

§  586.  Form  of  Execution. — The  following  is  the  form  of  an 
execution : 

"  The  President  of  the  United  States  op  America. 
"  To  the  Marshal  of  the  Southern  District  of  New  York^ 

"  Greeting  : 

"Whereas,  a  libel  was  filed  in  the  District  Court  of 
the  United  States,  for  the  Southern  District  of  New  York, 
[l.  s.]    on  the  twenty-eighth  day  of  October,  one  thousand  eight 
hundred  and  forty-thi-ee,   by  Elisha  Burgess,  libellant, 
against  Ramon  De   Zaldo,  and  such  proceedings  were 
thereupon  had,  that  by  the  judgment  and  decree  of  the  said  court 
in  said  cause,  on  the  twenty-second  day  of  July  last  past,  the  said 
Ramon  De  Zaldo  was  required  to  pay  to  the  said  libellant  the  sum  of 
five  hundred  and  two  dollai-s  and  three  cents,  besides  his  costs  in 
this  suit,  to  be  taxed,  and  execution  was  ordered  therefor :   And 
whereas,  the  said  costs  liave  been  duly  taxed  at  the  sum  of  one  hun- 
dred and  seventy-nine  doUai-s  and  fifty-nine  cents,  as  by  the  records 
and  files  of  said  court  fully  appear. 

*'  Now,  therefore,  we  command  you,  that  of  the  goods  and  chattels 
of  the  said  Ramon  De  Zaldo,  in  your  district,  and,  in  default  of  goods 
and  chattels  of  him,  then  of  the  lands  and  tenements  in  your  dis- 
trict of  which  he  is  seized  on  the  day  you  shall  receive  this  writ,  or 
at  any  time  afterwards,  you  cause  to  be  made,  the  sum  of  si&  hun- 
dred and  eighty-one  dollai-s  and  sixty-two  cents ;  and  further  that 
you  have  those  moneys  in  said  court,  at  the  City  Hall,^  in  the  city 

I  Ad.  Rule  21,  48;  Diet  Rule  10;  Cootes'  Prac.  i:^. 
«Now  "the  Federal  Buildiug." 

(345) 
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of  New  York,  on  the  fii*st  day  of  June  next,  to  render  to  the  said 
libellant  in  satisfaction  of  said  decree ;  and  that  you  duly  return  to 
the  said  court  what  you  shall  do  in  the  premises  together  with  this 
writ. 

"  Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  court, 
in  the  Southern  District  of  New  York,  this  twenty -seventh  day  of 
May,  one  thousand  eight  hundred  and  foity-four,  and  of  our  inde- 
pendence the  sixty-eighth. 

"  James  W.  Metcalf,  Cflerk, 

"Burr  &  Benedict,  Proctors.'' 

Executions  in  favor  of  the  Unit^  States  may  run  throughout  the 
United  States,  and,  in  cases  of  individuals,  they  may  run  through- 
out the  state,  even  where  there  are  two  districts  in  the  state ;  but 
they  must,  in  all  cases,  be  issued  from  and  returnable  to,  the  court 
where  the  decree  is  obtained.® 

§  .587.  Venditioni  Exponas. — In  cases  in  rem^  where  there  has 
been  a  decree  of  condemnation  and  sale,  a  venditioni  exponas  is  the 
proper  execution  to  issue,  if  the  property  be  still  in  custody.*  '  If 
the  property  have  been  delivered  on  stipulation,  an  order  is  made 
that  the  stipulators  perform  the  condition  of  their  stipulation  or 
show  cause  on  such  a  day  why  a  summary  judgment  should  not  be 
entered  against  them,  and  if  no  cause  be  shown  a  summary  judgment 
is  entered  against  them  on  their  stipulation,  on  which  an  execution 
issues  against  them  in  personam. 

§  588.  Sale  by  tlie  Marslial  under  It. — If  the  property  is  still  in 
custody,  and  a  venditioni  exponas  issues,  the  marshal,  on  proper  pub- 
lic notice,  sells  the  property  and  is  bound  to  pay  the  proceeds  forth- 
with into  the  hands  of  the  clerk,  to  be  paid  into  the  registry  of  the 
court,  to  be  disposed  of  by  the  court  according  to  law.^ 

The  following  is  the  form  of  the  writ : 

"  Southern  District  of  New  Yorky  ss. 

"  The  President  of  the  United  States  of  America, 

"  To  the  Marshal  of  the  Southern  District  of  New  Tork^ 

"  Greeting  : 

"  Whereas,  a  libel  of  information  was  filed  in  the  Dis- 
trict Court  of  the  United  States,  for  the  Southern  District 

"Rev.  Stat.  §9^5,986. 
«  Dist  Rule  10. 
»  Ad.  Rule  41. 
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[l.  s.]  of  New  York,  on  the  first  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-nine,  agfiinst 
the  ship  Rover,  her  tackle,  apparel,  and  f urnitui-e  ;  praying 
that  the  same  may  be  condemned  and  sold,  for  the  causes^  alleged  in 
the  said  libel  of  information.  And  whereas  the  said  ship  has  been 
attached  by  the  process  issued  out  of  the  said  District  Court  in  pur- 
suance of  the  said  libel  of  information,  and  is  now  in  custody  by 
virtue  thereof:  and  such  proceedings  have  been  thereupon  had, 
tiiat  by  the  final  sentence  and  decree  of  the  said  court,  in  this  cause 
made  and  pronounced,  on  the  tii'st  Tuesday  of  June,  one  thousand 
eight  hundred  and  forty-nine,  the  said  ship,  her  tackle,  apparel,  and 
furniture,  are  condemned  and  ordered  to  be  sold  by  you,  the  said 
marshal  after  giving  six  days'  notice  of  such  sale,  according  to 
law;  Therefore  you,  the  said  mai-shal,  are  hereby  commanded  to 
cause  tlie  said  ship,  her  tackle,  etc.,  so  condemned  and  ordered  to 
be  sold,  to  be  sold  in  manner  and  form,  upon  the  notice  and  at  the 
time  and  place  by  law  required.  And  that  you  have  the  moneys 
arising  from  such  sale  in  said  court,  at  the  City  Hall,^  in  the  city 
of  New  York,  on  the  firat  Tuesday  of  July,  one  thousand  eight 
hundred  and  forty-nine,  and  that  you  then  pay  the  same  to  the  clerk 
of  the  court ;  and  have  you  also  then  and  there  this  writ. 

'*  Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said 
court,  at  the  city  of  New  York,  in  the  Southern  District  of  New 
York,  this  twenty-fourth  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-nine,  and  of  our  independence 
the  seventy-third. 

"  James  W.  Metcalf,  Clerk, 

'' C.  L.  Benedict,  Proctor'' 

On  which  the  marshal  returns  as  follows  : 

*'  In  obedience  to  the  above  precept,  1  have  sold  the  said  ship 
Rover,  her  tackle,  apparel,  and  furniture,  and  the  proceeds  of  such 
sale,  amounting  to  thirteen  thousand  one  hundred  dollars,  I  have 
paid  to  the  clerk  of  this  court  as  I  am  above  commanded. 

"Dated  this  15th  day  of  July,  1849. 

"  Henry  F.  Tallmadge,  U.  S,  Marshal.'' 

§  689.  Duty  of  the  Marshal. — It  is  a  great  irregularity  for  the 
marshal  to  distribute  the  money,  or  any  part  thereof,  to  the  parties, 
even  according  to  the  decree.  His  function,  under  a  venditioni  ex- 
ponas^ is  solely  to  sell  the  property  for  cash,  and  bring  the  proceeds 
of  the  sale  into  court,  deducting  nothing  but  the  expenses  of  the 
sale.  The  flexibility  of  admiralty  process,  of  which  mention  has 
been  often  made,  renders  it  highly  improper  for  any  of  the  officers 
«  Now  "  the  Federal  Building." 
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of  the  court  to  meddle  with  that  which  may,  in  the  end,  be  materially 
modified  by  the  courtJ 

It  often  happens  that  there  are  liens  upon  the  property  sold,  ac- 
cruing while  the  property  is  in  custody  of  the  law, — such  as  wharf- 
age, storage,  labor,  etc.  These  the  marshal  has  no  right  to  pay 
without  the  order  of  the  court ;  much  less  would  he  have  the  right 
to  discharge  previously  existing  liens  of  any  description.® 

[The  practice  has  grown  up  in  New  York  that  the  marshal  should 
pay  any  bills  incurred  while  the  property  is  in  his  custt)dy  for  its  safe 
keeping,  such  as  wharfage,  pumping  etc.,  without  a  previous  order 
of  the  court,  and  include  them  in  his  bill  of  costs,  subject  of  coui-se 
to  the  necessity  of  sustaining  the  items,  if  objected  to  on  taxation.] 

§  590.  Moneys  most  be  Deposited  in  Bank. — All  moneys  paid 
into  the  hands  of  the  clerk,  to  be  deposited  in  the  i-egistry  of  the 
court,  must  be  immediately  deposited,  in  the  name  of  the  court,  in 
some  bank  designated  by  the  court  as  the  depository  of  the  registry; 
and  that  account  must  always  be  kept  by  the  bank,  subject  to  the 
condition  that  no  money  shall  be  drawn  out,  except  by  a  check 
signed  by  a  judge  of  the  court,  and  countersigned  by  the  clerk, 
stating  on  wliose  account  and  for  whose  use  it  is  drawn,  and  in  what 
suit,  and  out  of  what  fund,  in  particular,  it  is  paid.* 

It  is  the  duty  of  tlie  clerk  to  keep  a  regular  book  containing  a 
memorandum  and  copy  of  all  the  checks  so  drawn,  and  the  dates 
thereof,  aird  it  is  his  duty,  at  every  term,  to  report  to  the  court  in 
detail,  the  moneys  in  the  registry.  After  the  proceeds  of  a  sale  are 
in  the  registry,  there  not  unfrequently  arise  grave  questions  jxs  to 
the  matter  of  distributing  the  funds ;  for,  in  admimlty,  the  princi- 
ples of  distribution  vary  according  to  circumstances.  They  are 
sometimes  distributed  according  to  the  order  in  which  the  suits  were 
commenced,  sometimes  in  the  order  in  which  the  liens  were  created, 
sometimes  in  the  reverse  of  that  order,  and  sometimes  to  all  alike, 
ratably.  The  order  of  distribution,  or  marshalling  the  proceeds,  is 
settled  by  the  court  according  to  the  legal  priority,  although  the 
court  sometimes  refers  it  to  the  clerk  to  repoi-t  the  claims  and  their 
order  of  preference. 


-  The  CoUector,  19  U.  S.  (6  Wheat) 
194;  The  Phebe,  Ware,  354,  358;  ante, 
§  398. 


8  The  Phebe,  Ware,   354,   359;  The 
Collector,  19  U.  S.  (6  Wheat.)  194. 

9  Ad.  Rule  42. 
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[The  rale  formerly  prevailed  in  New  York  that  the  party  first  seiz- 
ing should  hold,  a  priority  over  all  other  claims  of  no  higher  rank. 
But  in  1884,  this  rule  was  changed  by  the  court  in  the  Southern 
District,  and  it  was  held  that  liens  of  the  same  rank  should  concur.]  ^^ 
Debts  holding  a  higher  rank  are  paid  in  full  to  the  exclusion  of 
those  of  lower  rank.  The  clerk  then  gives  the  parties  a  hearing 
and  makes  up  his  report  in  writing,  to  which  any  party  may  take 
exceptions,  in  the  same  manner  as  to  other  such  reports,  and  the 
matter  is  thus  brought  before  the  court  for  argument  and  final  and 
deliberate  adjustment.^* 

§  591.  Proceeds  in  the  Registry. — Any  peraon  having  an  inter- 
est in  any  proceeds  in  the  registry  of  the  court,  may,  by  petition  and 
summary  proceedings,  intervene  for  his  interest  for  a  delivery  of 
them  to  him,  notwithstanding  the  decree ;  and  upon  due  notice  to 
the  opposite  party,  if  any,  the  court  will  proceed  summarily  to  hear 
and  decide  thereon,  according  to  law  and  justice.  If  the  party  fail 
in  his  claim,  or  desert  it,  the  court  may  award  costs  against  him.*^ 

[But  claims  upon  the  proceeds  of  sale,  except  for  seaman's  wages, 
filed  after  the  sale,  will  not  be  admitted  to  the  prejudice  of  lienors 
under  libels  or  petitions  filed  before  the  sale.]^^ 

§  592.  Bemnants  and  Surplus. — It  is  often  the  case  in  proceed- 
ings in  rem^  that  after  a  condemnation  and  sale,  and  payment  of  the 
libellant,  there  remains  in  court  an  unappropriated  balance  of  the 
proceeds ;  this  is  sometimes  called  remnants  and  surplus.  The  party 
entitled  to  the  whole  or  any  portion  of  the  residue,  can  obtain  it 
only  by  petition  or  motion  to  the  court. 

The  proceeds  of  property  which  was  affected  by  a  lien,  are  still 
affected  by  it,  in  whosesoever  hands  they  may  be.  The  regular  sale 
of  property,  under  a  decree  of  the  court,  gives  a  good  title  against 
all  the  world,  and  hence  the  proceeds  are  often  subject  to  demands 
which  were  not  embraced  in  the  suit ;  and  the  court,  on  motion  or 
petition,  will  adjudicate  upon  the  rights  of  parties  claiming  an  in- 
terest in  the  remnants  and  surplus.** 

2  Blatchford,  C.  C.  R.  427;  The  Adele, 
1  Ben.  308;  Boyd's  Proc.  45. 

«Di8t.  Rule  60;  The  Phebe,  Ware,  350; 
Brackett  v.  The  Hercules,  Gilp.  189. 

w  Dist.  Rule  60. 

»*  Brackett  v.  The  Hercules,  Gilp.  189 


»«  The  I.  W.  Tucker,  20  F.  R.  129;  The 
Grapeshot,  22  id.  123;  See  The  Julia, 
57  id.  235. 

"  Blaine  v.  The  Charles  Carter,  8  U.  S. 
(4  Cranch),  328;  The  Paragon,  Ware, 
322;  The  Phebe,  Id.   359;  The  Globe, 
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The  party  may  also  proceed  against  remnants  by  libel  and  moni- 
tion in  a  new  suit,  if  he  have  a  lien  upon  them.** 

The  notion  prevailed  for  a  while,  that  a  party  might  enforce, 
against  proceeds  or  remnants  and  surplus  in  the  registry,  a  demand 
which  he  could  not  enforce  against  the  property  by  an  original  suit 
It  is  now,  however,  well  settled  that  a  party  will  not  be  allowed  to 
resort  to  the  proceeds  or  remnants  of  the  property,  as  against  the 
owner  claiming  them,  to  enforce  a  demand  which  was  not  a  lien 
upon  the  property,  and  enforceable  in  the  admiralty.^* 


Harper  v.  A  New  Brig,  id.  540;  Tlie  L. 
B.  Gk>ld8m!th,  1  Newb.  123;  McLane  v. 
The  U.  S.,  31  U.  S.  (6  Pet)  404. 

>«  Andrews  v.  Wall,  44  U.  S.  (3  How.) 
568;  vide,  The  Sybil,  17  U.  S.  (4  Wheat) 
98;  Keen  v.  The  Gloucester,  2  U.  S.  (2 
Dal.)  36. 

^«  The  Neptune,  3  Hag.  Ad.  129;  Bux- 
ton V,  Snee,  1  Yes.  Sen.  154;  Ed.  Ad. 


Jur.  99-108;  Mutual  Safety  Ins.  Co.  v. 
Cargo  of  The  George,  01c.  89;  Gardner 
t>.  The  New  Jersey,  Pet  Ad.  223;  vide 
The  Monte  AUegre,  22  U.  S.  (9  Wheat) 
616;  The  Lottawanna,  87  U.  S.  (20  Wall.) 
221,  223;  Surplus  of  the  Balize,  52  F. 
R.  414;  contrti.  The  Stephen  Allen, 
Blatchf.  &  H.  191. 
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CHAPTER  XXXVI. 
Petitions — Motions — O  bders — Rules — ^Notices. 

§593.  Special  Proceedings. — There  are  proceedings  of  an  inde- 
pendent character  connected  with  the  powers  of  a  Court  of  Adrai- 
i-alty,  which  are  not  properly  actions  or  suits.  These  are  originally 
commenced  by  petition,  and  carried  to  their  final  determination  by 
the  simple  orders  of  the  court,  without  any  formal  suit  or  process.^ 

Such  are  proceedings  for  a  survey,  on  the  application  of  seamen 
alleging  unseaworthiness, — or,  on  the  application  of  a  master  to  au- 
thorize a  sale  by  him,  as  master,  or  other  proceedings,  where  a  final 
decree  or  adjudication,  inter  partes^  is  not  sought  for,  but  where  the 
aid  of  the  court  is  sought,  to  authenticate,  or  give  solemnity  and  im- 
partiality to  proceedings  authorized  by  statute  and  by  the  general  ad- 
miralty law.  And  whenever  a  party  desires  the  order  of  the  court, 
regulating,  correcting,  modifying,  or  arresting  the  proceedings  in  a 
case,^-or  authorizing  any  incidental,  ancillaiy,  or  provisional  pro- 
ceeding, he  may  apply  to  the  court  by  petition  or  motion.^ 

§  694.  The  Petition. — If  a  petition  be  resorted  to,  the  petitioner 
must  state  briefly  and  clearly  the  facts  on  which  the  demand  for  the 
relief  is  founded,  either  by  a  full  statement,  or  by  reference  to  the 
pleadings,  depositions  or  other  documents,  and  must  close  with  a 
pi-ayer  for  the  relief  desired,  so  framed  as  to  inform  the  court  and 
the  opposite,  party,  if  there  be  one,  of  the  relief  demanded  in  the 
premises.  The  petition  must  be  sworn  to  by  the  petitioner.  A 
copy  must  be  served  on  the  proctor  of  the  opposite  party,  with  such 
notice  of  the  time  of  presenting  the  same  as  is  required  by  the  rules 
of  the  court. 

§  595.  Motions. — ^In  case  a  motion  is  resorted  to,  the  facts  must 
be  brought  before  the  couit  in  affidavits,  or  by  proper  reference  to 
the  pleadings,  depositions,  or  other  documents. 

^Dunl^'B  Prao.  129;  Betts'  Prac.  117, 1  «Rev.  Stat  §  4666;  ante,  §299;  Betts' 
119.  I  Prac.  117;  Dunlap'8  Prac.  129. 

(351) 
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Copies  of  the  affidavits  must  be  served,  with  a  notice  containing, 
like  the  prayer  of  the  petition,  an  intelligible  statement  of  the  relief 
or  order  which  the  party  desires. 

The  other  party  produces,  at  the  hearing,  without  service  of  copies 
or  notice,  such  proofs  by  affidavits  or  other  documents,  as  may  best 
answer  his  purpose. 

On  these  two  sets  of  papers,  the  court  usually  disposes  of  the  mat- 
ter, unless  in  the  exercise  of  a  sound  discretion,  time  and  liberty  are 
given,  by  the  court,  to  the  moving  party,  to  introduce  rebutting  or 
explanatory  proofs.  This  is  rarely  done  except  in  cases  of  urgent 
equity,  of  hardship  or  of  sui-prise. 

Wherever  circumstances  authorize  or  require  an  ex  parte  motion 
or  petition,  as  is  sometimes  the  case,  the  court  always  requires,  not 
only  full  proofs  to  justify  the  order  asked  for,  but  also  proof  of  dili- 
gence in  endeavoring  to  give  notice  to  the  other  part}*^,  if  it  be  a  mat- 
ter of  which  he  is  entitled  to  notice. 

§  596.  Orders  of  Court. — In  the  English  Admiralty,  the  court,  in 
most  cases,  gives  its  directory  orders  the  form  of  a  writ,  under  seal 
of  the  court.  They  are  sometimes  called  commissions,  and  some- 
times warrants;  thus,  there  are  commissions  to  take  bail,  to  appraise, 
to  sell,  etc., — which  are  moved  for  by  the  party,  ordered  by  the 
court,  and  issued  by  the  clerk.  In  the  American  Admiralty  Courts, 
with  more  simplicity  and  directness,  the  order  of  the  court,  made  on 
motion  or  petition,  takes  the  place  of  the  commission  or  warrant,  a 
copy  certified  by  the  clerk  being  sufficient  evidence  of  the  direction 
of  the  court.^ 

There  is,  however,  no  legal  objection  to  the  more  cumbrous  and 
expensive  forms  of  the  English  practice. 

§  597.  The  Same. — There  are  no  common  motions,  orders  and 
rules,  in  admiralty.  The  rules  of  court  may  sometimes  authorize  or- 
dei-s  of  coulee,  but  they  are  always  to  be  entered  by  the  clerk,  as 
made  in  court,  either  as  of  the  stated  term  of  the  court,  or  as  of  a 
si>ecial  court  of  that  day.  There  are  many  chamber  orders,  mere 
mandates  of  the  judge,  staying  proceedings  for  a  provisional  pur- 
pose, extending  or  enlarging  time,  directing  the  issue  of  process, 
fixing  the  amount  of  bail,  etc.  These  are  made  ex  parte  by  the 
judge,  on  affidavit  showing  the  necessity.  They  are  not  entered  in 
•Betts'  Prac.  43,  44;  Dunlap's  Prac.  177. 
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the  minutes  of  the  court,  but  are  served  on  the  opposite  party,  by- 
delivering  him  a  copy.  If  he  be  of  opinion  that  the  order  has  been 
granted  improvidently,  or  on  mistaken  suggestion,  he  may  apply  for 
a  healing  upon  it,  on  an  ex  parte  order  to  show  cause  why  it  should 
not  be  vacated.* 

§  598.  The  Calendar. — Notiee. — Each  court  presciibes  what  no- 
tice shall  be  given  of  the  various  steps  in  a  cause  to  be  brought  be- 
fore it.  The  diflfereut  systems  of  common  law  and  equity  practice, 
in  the  courts  of  the  states,  which  prevail  in  the  courts  of  the  United 
States  in  common  law  and  equity  causes,  have  caused,  in  some  pro- 
ceedings, diveraity,  where  it  ought  not  to  exist.  In  the  Southern 
District  of  Ntyy  York  no  causes  are  put  upon  the  calendar,  at  any 
term  of  the  court,  unless  a  note  of  issue  be  filed  with  the  clerk. 
Nor  can  the  cause  be  heard  without  due  notice  of  hearing  served  on 
the  opposite  party.  In  other  districts,  the  clerk,  from  his  own  reg- 
isters, entries,  and  files,  makes  up  a  docket  or  list  of  all  the  causes 
at  issue,  and  no  notices  are  given,  by  or  to  any  one,  on  the  subject. 
Each  party  is  expected  to  attend  court,  and  when  his  causes  are 
called,  either  bring  them  on  for  trial,  or  by  the  order  of  the  court, 
or  the  consent  of  his  adversary,  have  them  continued ;  or  if  his  ad- 
versary be  not  present,  have  them  dismissed  or  decided  by  default. 
This  latter  practice  is  the  prtjper  admiralty  practice.  It  prevails  in 
the  Supreme  Court  of  the  United  States,  and  might  well  be  pre- 
scribed by  that  court  for  all  the  District  Courts  in  admiralty  causes. 

All  notices  in  the  Southern  District  of  New  York,  are  notices 
of  four  days.  In  all  matters  except  the  hearing  of  causes,  although 
the  regular  notice  is  four  days,  the  court  will,  on  sufficient  cause 
shown,  order  a  shorter  notice.^ 

All  notices  and  other  papera.to  be  served  in  a  cause  are  to  be 
served  on  the  proctor,  instead  of  the  party,  if  a  proctor  have  appear- 
ed in  the  cause. 

§  599.  Rules  of  the  Court. — Each  District  Court  may,  by  general 
rules,  regulate  its  practice,  in  such  manner  as  it  shall  deem  most  ex- 
pedient for  the  due  administration  of  justice,  in  suits  in  admiralty, 
in  all  cases  not  provided  for  by  the  general  admiralty  rules  of  the 
Supreme  Court, — and  such  rules  exist  in  most,  if  not  all  the  districts.^ 

*  Vide  Forms  in  the  Appendix.  i     ^  Ad.  Rule  46;  Rev.  Stat.  §  918.    ^ea 

^  Vide  the  Rules.  I  Rules  in  Appendix. 
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CHAPTER  XXXVII. 
Admiralty  and  Maritime  Crimes. 

§  600.  Crimes. — The  gi-ant  in  the  constitution  of  judicial  power 
to  the  government  of  the  United  States,  in  all  cases  of  admiralt}' 
and  maritime  jurisdiction,  is  without  limitation,  and,  of  course,  em- 
braces criminal,  as  well  as  civil  cases.  It  is  under  this  grant  alone, 
that  the  fedeml  government  has  the  right  to  punish  a  large  class  of 
offences,  whose  punishment  is  provided  for  in  the  acts  of  Congress 
in  relation  to  crimes  and  offences  on  the  high  seas.  In  these  acts, 
the  various  offences  are  not  classed  or  described  as  admiralty  cases, 
but  they  are  indiscriminately  arranged  with  other  descriptions  of 
crimes  subject  to  the  federal  jurisdiction.  They  will  be  found  in 
the  Crimes  Acts  of  1790,  of  1804,  of  1820,  of  1825,  and  of  1835,  in 
various  sections,  providing  for  the  punishment  of  crimes  and  offences 
committed  "  on  the  high  seas,  or  in  any  arm  of  the  sea,  or  in  any 
river,  harbor,  creek,  basin  or  bay,  or  in  any  other  waters  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States.*'  [See 
Rev.  Stilt.  §  5339,  et  seqJ]  The  power  of  the  federal  government 
to  punish  these  offences  is  derived  from  the  adraii-alty  and  mari- 
time giant  in  the  constitution ;  and  of  all  of  them  which  are  not 
capital,  the  District  Court  has  jurisdiction.  If  committed  within 
any  district,  the  trial  must  be  in  that  district;  and  if  upon  the  high 
seas,  out  of  a  district,  then  in  the  district  where  the  offender  is  ap- 
prehended, or  into  which  he  may  be  fii-st  brought.^ 

Those  who  contend  for  the  narrow  jurisdiction  of  the  admiralty, 
have  not  always  considered  what  would  be  its  effect  upon  the  crim- 
inal jurisdiction  of  the  general  governmeat. 

§  601.  Constitational  Proyisions.— Under  the  general  provision 
that,  in  admiralty  and  maritime  cases,  the  mode  of  proceeding  should 


1  Const  Art  3,  §  2 ;  1  Stat  at  Large, 
112;  4  id.  115,  777;  5  id.  567;  6  Amend, 
to  the  Const  U.  S. ;  vide  The  U.  S.  v. 
(354) 


yrilson,  3  Blatchf.  435;   The  U.  S. 
Bird,  Sprague,  209. 
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be  according  to  the  usages  of  Courts  of  Admiralty,  the  trial  of  mari- 
time offences  must  have  been  according  to  the  usage  of  admiralty 
courts,^  had  not  the  constitution  and  amendments  otherwise  pro- 
vided : 

^^  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury,  and  such  trial  shall  be  held  in  the  state  where  the  said 
crimes  shall  have  been  committed ;  but  when  not  committed  within 
any  state,  the  tiial  shall  be  at  such  place  or  places  as  the  Congress 
may,  by  law,  have  directed.* 

**  No  pereon  shall  be  held  to  answer  for  a  capital,  or  otherwise  m- 
famous  crime,  unless  on  presentment  or  indictment  of  a  grand  jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia 
when  in  actual  service,  in  time  of  war  or  public  danger.* 

'*  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  state  and 
district  where  the  crime  shall  have  been  committed,  which  district 
shall  have  been  previously  ascertained  by  law,  and  to  be  informed 
of  the  nature  and  cause  of  the  accusation,  to  be  confronted  with 
the  witnesses  against  him,  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for  his 
defence.^ 

§  602.  Crimes  are  Tried  by  a  Jury. — ^The  practical  operation  of 
these  provisions  has  been  to  make  the  practice  of  the  admiralty,  in 
criminal  cases,  the  same  as  the  pi-actice  of  the  courts  of  common 
law,  in  like  cases.  The  cases  are  none  the  less  cases  of  admiralty 
and  maritime  jurisdiction,  although,  like  criminal  cases  in  the  Eng- 
lish Admiralty,  they  are  tried  before  a  jury,  and,  from  the  begin- 
ning, conducted  after  the  manner  of  trials  at  common  law,  in  criminal 
cases.  The  proper  effect  of  those  provisions  is  not,  however,  to  adopt 
in  such  cases  the  practice  of  the  state  courts,  but  the  practice  must 
be  according  to  the  usage  of  admiralty  courts,  subject  to  the  limita- 
tions of  the  constitution,  the  amendments,  and  the  acts  of  Con- 
gress.^ 

§  603.  Warrants  and  Commitments. — The  powers  usually  ex- 


>  Act  of  Mays,  1792,  §2. 
•Const.  Arts,  §2. 
*  5th  Amendment. 


>  6th  Amendment. 
«  Conk.  Treat  305. 
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ercised  by  justices  of  the  peace  and  other  magistrates  in  the  states, 
of  issuing  warrants  for  crimes,  making  preliminary  examinations, 
and  committing,  are  usually  exercised  by  the  United  States  com- 
missioners, by  virtue  of  §  727  of  the  U.  S.  Revised  Statutes. 
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CHAPTER  XXXVIII. 

Limitations. 

§  604.  No  Statute  of  Limitations.— There  is  no  fixed  rule  of 
limitation  of  the  time  in  which  admiralty  suits  shall  be  brought,  ex- 
cept in  the  cases  of  crioiinal  suits,  and  suits  quasi  criminal.  Stat- 
utes of  limitation  are  founded  entirely  on  public  policy,  rather  than 
on  sound  principle.  Indulgence  to  a  debtor,  and  delay  in  prosecut- 
ing him,  would  seem  not  to  form  any  good  reason  why  the  creditor 
should  lose  his  debt.  The  policy  of  all  nations  has,  however,  fixed 
limits  to  that  indulgence  in  certain  cases,  longer  in  one  nation  than 
in  another,  and  almost  as  various  as  the  classes  of  cases.  These  limita- 
tions have  usually  been  subject  to  exceptions,  one  of  which  is  against 
persons  beyond  sea«  and  all  of  which  have  their  foundation  in  the 
inconvenience  or  impi-acticability  of  sooner  enforcing  the  demand. 

§  605.  Limitations  are  left  V>  the  Discretion  of  the  Conrt. — 

If  the  omission  to  enact  any  statute  of  limitations,  in  civil  cases  of 
admiralty  and  maritime  jurisdiction,  sprang  from  the  peculiar  char- 
acter of  the  cases,  and  the  pursuits  of  many  of  those  employed  in 
maritime  commerce,  who  are,  for  a  large  portion  of  their  time  in 
foreign  countries,  on  the  seas,  and  beyond  the  seas,  urged  by  the 
strongest  incentives  of  commercial  necessity,  as  well  as  of  public 
policy,  to  pursue  their  avocations  without  interruptions,  and  with- 
out being  the  masters  of  their  own  steps,  it  would  not  be  the  only 
instance  in  which  the  founders  of  the  republic,  and  the  framers  of 
her  first  system  of  laws,  silently  manifested  their  remarkable  fore- 
cast and  practical  wisdom.  I  cannot  help  thinking  that,  in  such 
cases,  the  matter  of  limitations  is  best  left  as  it  is,  to  the  discretion 
of  the  coui-t,  which  can  best  judge,  in  view  of  all  the  ciroumstancest 
whether  the  demand  be  so  stale  as  to  be  considered  neglected  and 
abandoned,^ — availing  itself  of  that  principle  of  limitation  in  the 
administi-ation  of  every  system  of  jurisprudence,  which  is  derived 
out  of  the  nature  of  things,  and  which  is  admitted  in  the  universal 

iThe  Key  City,  81  U.  S.  (14  Wall.)  060;  but  see  Reed  v.  Ins.  Co.,  95  U.  S.  28. 
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maxim,  "  Vigilantibus  non  dormientibits  tubveniunt  leges.*^  This  is 
the  constant  pi-actice  of  Courts  of  Admiralty.  This  discretion  of 
the  court  is  not  mere  caprice,  nor  will,  nor  arbitrary  power.  It  is 
the  sound  legal  discretion  of  cultivated  reason,  in  which  the  cir- 
cumstances of  the  parties,  of  the  property,  and  of  the  transaction, 
the  wants  and  convenience  of  commerce,  the  demands  of  public 
policy,  and,  most  especially,  the  analogies  of  the  local  laws  of  limi- 
tation, are  fully  to  be  considered  and  carefully  weighed.* 

§  606.  Limitations  in  Criminal  Cases. — In  criminal  and  penal 
cases,  and  cases  of  forfeiture,  there  are  limitations  fixed  by  the  acts 
of  Congress.  No  person  shall  be  tried  for  treason,  or  other  capital 
offence,  wilful  murder  excepted,  unless  the  indictment  for  the  same 
be  found  by  a  grand  jury  within  three  years  next  after  the  commis- 
sion of  the  offence ;  nor  shall  any  person  be  prosecuted,  tried,  or 
punished  for  any  offence,  not  capital,  [except  offences  under  the 
revenue  or  slave  trade  laws,]  unless  the  indictment  or  information 
for  the  same  be  found  or  instituted  within  three  or  two  (see  Rev. 
Stat.  §1044)  years  from  the  time  of  committing  the  offence:  this 
does  not,  however,  extend  to  pei-sons  fleeing  from  justice.' 

§  606  a.  Limitation  on  Seizures. — For  a  large  number  of  offences 
against  the  revenue  laws,  ships  and  vessels  and  other  property  are 
specifically  forfeited,  and  the  forfeiture  is  enforced  by  proceedings 
in  rem  in  admiralty. 

[The  limitation  of  time  within  wliich  such  prosecutions  for  for- 
feitures must  be  brought  has  now  been  fixed  at  five  years,  as  has 
alijo  the  limitation  for  the  prosecution  of  crimes  under  revenue  or 
slave  trade  laws.]  * 

mer  v.  Bell,  22  Eng.  Law  &  Eq.  72: 
Saunders  v.  Buckup,  Blatohf.  <feH.  264; 
The  Robert  Gaskin,  9  F.  R.  02;  The 
Lauretta,  9  id.  622;  ScuU  r.  Raymond, 
18  id.  547;  Coburn  r.  F.  &  T.  Ins.  Co., 
20  id.  044;  The  Alaska,  33  id.  107;  South- 
ard r.  Brady,  36  id.  560;  The  Amboy,  36 
id.  925;  The  Key  City,  81  U.  S.  (14 
WaU.)  412. 

•Crimes  Act  of  April  30,  1790,  §31. 
(now  Rev.  Stat.  §  1043  to  1047);  Adams 
c.  Woods,  6  U.  S.  (2  Cranch),  336;  The 
U.  S.  c.  Alayo,  1  Gal.  397. 

*  Rev.  Stat.  §  1047. 


2  Brown  v.  Jones,  2  Gall.  477;  Willard 
V.  Dorr,  3  Mason,  91 ;  The  Rebecca,  5 
C.  Rob.  90;  The  Mentor,  1  C.  Rob.  180; 
The  Huldah,  3  id.  235;  The  Susanna,  0 
id.  51;  The  Jonge  Jan,  1  Dod.  453; 
The  Sarah  Ann,  2  Sumn.  200;  Coppin 
tj.  Gray,  1  Yo.  &  C(»L  200;  Ferguson  v. 
Fyflfe,  8  Clark  &  Fin.  121;  The  John,  2 
Dod.  338;  The  Eastern  Star,  Ware,  186; 
Edw.  Jur.  149;  Stat.  4  Anne,  C.  16; 
The  Clifton,  3  Hag.  117;  The  Rapid,  id. 
419;  Wagner  v,  Baird,  48  U.  S.  (7  How.) 
234;  Coote's  Frac.  6;  The  Saracen,  2 
W.  Rob.  451;  S.  C,  6  Moore,  56;  Har- 
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CHAPTER  XXXIX. 

Appeals. 

§  607.  Changes  in  the  Law. — [The  Aet  of  Congress  of  March  3, 
1891,  (26  U.  S.  Stat,  at  L.  p.  826),  which  established  the  Circuit 
Courts  of  Appeals,  substituted  a  new  system  for  the  previous  mode 
of  review  in  admiralty  causes,  which  Tiad  been  by  an  appeal,  first  to 
the  Circuit  Cfourt  of  the  district  and  then  to  the  Supreme  Court  of 
the  United  States.  Under  the  new  system  the  final  decrees  of  the 
District  Courts  in  Admiralty  are  reviewed  by  appeal  to  the  Circuit 
Court  of  Appeals,  unless  the  question  of  jurisdiction  is  involved,  in 
which  case  an  appeal  lies  directly  to  the  Supreme  Court  of  the 
United  States.  No  appeal  lies  from  the  decisions  of  the  Circuit 
Court  of  Appeals  to  the  Supreme  Court,  but  that  court  may,  if  it 
will,  issue  a  certiorari  to  review  such  a  decision.  This  change  of  sys- 
tem has  made  it  necessary  to  substitute  for  the  last  two  chapters  of 
previous  editions  of  this  work  chaptera  upon  the  practice  under  the 
new  system. 

§  608.  Appeals  to  the  Supreme  Court.— Confnsion  in  the  Stat- 
ute.— Before  the  passage  of  the  Act  of  1891,  all  admiralty  causes, 
except  prize  causes,  were  taken  by  appeal  to  the  Circuit  Court. 
Under  the  Act  of  1891  a  division  is  made  in  the  appellate  jurisdic- 
tion, and  now  in  some  cases  an  appeal  may  be  taken  from  the  Dist- 
rict Court  to  the  Supreme  Court. 

There  is  a  regrettable  confusion  in  the  statute  in  regard  to  these 
appeals. 

The  fifth  section  of  the  act  provides  that  an  appeal  may  be  taken 
from  the  District  Court  *'  direct  to  the  Supreme  Court "  .  .  .  "  in 
any  case  in  which  the  jurisdiction  of  the  court  is  in  issue." 

The  sixth  section  of  the  act  gives  jurisdiction  to  the  Circuit 
Court  of  Appeals  to  review  the  final  decision  of  the  District  Court 
"  in  all  cases  other  than  those  provided  for  in  the  previous  section 
of  the  act." 

It  also  provides  that  the  judgments  or  decrees  of  the  Circuit 
Courts  of  Appeals  shall  be  final  **  in  admiralty  cases." 
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It  is  open  to  argue  from  this  that  the  words  "  any  case  in  which 
the  jurisdiction  of  the  court  is  in  issue,"  in  the  fifth  section  of  the 
act,  do  not  include  an}^  such  admimlty  case,  and  that  all  admiralty 
cases,  even  those  in  which  the  juiisdiction  of  the  court  is  in  issue, 
must  be  taken  by  appeal  to  the  Circuit  Courts  of  Appeals.  But  it 
seems  more  reasonable  to  hold  that  the  sixth  section  makes  the  de- 
crees of  the  Circuit  Courts  of  Appeals  final  only  in  such  admiralty 
cases  as  are  not  provided  for  by  the  words  of  the  fifth  section,  and 
therefore  that  admiralty  cases  "in  which  the  jurisdiction  of  the 
court  is  in  issue,'*  and  possibly  in  which  the  matter  in  controversy 
shall  exceed  one  thousand  dollars  besides  costs,  are  appealable  to 
the  Supreme  Court,  like  other  such  cases. 

§  609.  When  Appeals  to  the  Supreme  Court  can  be  taken. — But 

aside  from  the  question  here  suggested  whether  an  admiralty  case 
in  which  the  jurisdiction  of  the  court  is  in  issue  can  be  appealed  to 
the  Supreme  Court  at  all,  there  is  also  a  question  as  to  the  time  and 
scope  of  such  an  appeal  to  the  Supreme  Court,  if  it  can  be  taken, 
arising  out  of  the  addition,  to  the  clause  of  the  7th  section  which 
gives  such  an  appeal  in  such  cases,  of  the  words,  "In  such  cases 
the  question  of  jurisdiction  alone  shall  be  certified  to  the  Supreme 
Court  from  the  court  below  for  decision."  Under  that  provision, 
the  District  Court  having  overruled  a  demurrer  which  raised  the 
question  of  its  jurisdiction,  the  defendant  insisted  that  he  was  en- 
titled to  a  writ  of  error  to  take  up  that  question  to  th^  Supreme 
Court,  and  that  the  District  Court  must  not  proceed  with  the  cause 
to  final  judgment  meanwhile.  But  the  Supreme  Court  decided  that 
the  writ  of  error  or  appeal  could  only  be  taken  after  final  judgment 
(except  in  cases  specified  in  the  7th  section  of  the  act),  and  that 
wjien  final  judgment  was  rendered  the  party  must  elect  whether 
he  would  go  to  the  Supreme  Court  on  the  question  of  jurisdiction 
alone,  or  to  the  Circuit  Court  of  appeals  **  uj.on  the  whole  case,"  in 
which  case,  it  was  added,  "the  Circuit  Court  of  Appeals  may,  if  it 
deem  proper,  certify  the  question  of  jurisdiction  to  this  court."  ^ 

The  attention  of  the  Supreme  Court  does  not  seem  to  have  been 
specially  called  to  the  language  of  the  sixth  section,  under  which  it 
would  seem  that  the  Circuit  Court  of  Appeals  would  have  no  power 
to  review  the  decision  of  the  District  Court  in  a  case  in  which  the 
jurisdiction  of  that  court  was  in  issue,  because  such  a  case  is  one 
iMcLish  ».  Roflf,  145  U.  S.  661. 
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provided  for  in  the  fifth  section  and  therefore  covered  by  the  ex- 
ception in  the  sixth.*  If  such  is  the  proper  construction  of  those 
sections,  then,  in  a  case  in  Admiralty  where  the  jurisdiction  of  the 
court  was  involved  and  also  the  merits,  the  party  desiring  to  appeal 
could  only  appeal  to  the  Supreme  Court  on  the  question  of  jurisdic- 
tion, abandoning  his  question  on  the  ments,  or  appeal  to  the  Circuit 
Court  of  Appeals  on  the  merits,  abandoning  his  question  on  the 
jui'isdiction.'*  And  in  the  latter  case  it  is  difficult  to  see  how  the 
Circuit  Court  of  Appeals  could  certify  to  the  Supreme  Court  the 
question  of  jurisdiction  after  it  had  been  deliberately  abandoned. 

§  610.  Doubt  as  to  Appeals. — Here  is  plainly  need  of  an  amend- 
ment of  the  statute  to  cui-e  the  difficulty.  Till  then  the  party  who 
wishes  to  appeal  from  a  decision  of  the  District  Court  on  the  ques- 
tion of  the  jurisdiction  and  also  on  the  merits,  is  in  a  most  awkward 
dilemma.  If  he  chooses  to  abandon  his  question  on  the  merits,  then 
clearly  he  may  appeal  directly  to  the  Supreme  Court.  If  he  wishes 
to  have  both  questions  reviewed,  his  best  chance  of  doing  so, would 
seem  to  be  by  an  appeal  to  the  Circuit  Court  of  Appeals.  And  there 
he  might  be  met  by  a  motion  to  dismiss  his  appeal  on  the  ground  of 
lack  of  jurisdiction  in  that  court  to  hear  the  appeal  because  "  the 
jurisdiction  of  the  District  Court  is  in  issue." 

One  party  may  appeal  to  the  Supreme  Court  on  the  question  of 
jurisdiction,  and  the  other  party  to  the  Circuit  Court  of  Appeals  on 
the  merits.* 

§  611.  Practiee  on  Appeal  to  the  Supreme  Court.— The  practice 
on  an  appeal  to  the  Supreme  Court  from  a  decree  of  the  District 
Court  is  left  entirely  unprovided  for  in  the  statute.  In  the  absence 
of  any  such  provision,  or  of  any  rule  of  the  Supreme  Court  on  the 
subject,  it  would  probably  be  safe  to  follow,  in  taking  such  an  appeal, 
the  same  practice  as  in  appealing  to  the  Circuit  Court  of  Appeals. 

Appeai^  to  the  Circuit  Court  of  Appeals. 

§  612.  The  General  Rules  and  the  Admiralty  Rules.— Shortly 
after  the  passage  of  the  act,  the  Supreme  Court  of  the  United  States 

«See  Badaracco  v,  Cerf,  53  P.  R.  170;  ♦  U.  S.  v.  Sutton,  47  F.  R.  129;  N.  Pac. 

HamUton  v.  Brown,  53  id.  757.  R.  Co.  v,  GlasspiH,  49  id.  482;  5  U.  S 

s  That  is,  if  Uie  question  of  jiirisdic-  App.  238. 
tion  can  ever  be  abandoned. 
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caused  to  be  prepared  and  proposed  to  the  various  Circuit  Courts  of 
Appeals  for  adoption  a  set  of  rules,  which  were  thereafter  adopted 
by  most,  if  not  all  of  the  Circuit  Courts  of  Appeals.  No  distinction 
between  admiralty  and  other  causes  was  made  in  those  rules.  In 
some  of  them  admiralty  causes  were  specifically  mentioned.  Others 
of  them  were  as  applicable  to  admiralty  as  to  other  causes,  while 
others  were  inapplicable  to  admiralty  causes. 

Shortly  after  the  organization  of  the  courts,  on  the  application  of 
u  committee  of  the  Admiralty  Bar  of  New  York,  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  appointed  a  committee  of  the  bar 
to  propose  Admiralty  Rules.  And  after  the  report  of  that  commit- 
tee, the  court  ordered  the  adoption  of  such  rules,  which  went  into 
effect  on  July  1,  1892,  and  were  subsequently  amended,  and  which 
will  be  found  in  the  Appendix,  as  will  also  the  Genei-al  Rul^  of  the 
court. 

By  the  last  of  these  Admiralty  Rules  it  was  specified  which  of  the 
General  Rules  are  to  be  deemed  to  be  Admiralty  Rules. 

The  practice  on  appeals  to  the  Circuit  Court  of  Appeals  is  there- 
fore, in  the  Second  Circuit  at  least,  governed  by  the  act  of  1891,  and 
by  the  Admiralty  Rules  adopted  by  that  court.  These  rules  will  be 
the  rules  referred  to  in  this  chapter,  unless  where  other  rules  are 
named. 

§  613.  The  Appeal  is  an  Admiralty  Appeal. — The  language  of 
the  Act  of  1891,  §  6,  is  that  the  Circuit  Courts  of  Appeals  "  shall  ex- 
ercise appellate  jurisdiction  to  review  by  appeal  or  by  writ  of  error 
final  decision  in  the  District  Court  ...  in  all  cases  other  than  those 
provided  for  in  the  preceding  section  of  this  act,  unless  otherwise 
provided  by  law." 

The " preceding  section  "did  not  mention  any  admiralty  cases  ex- 
cept prize  causes  and  those  causes  "in  which  the  jurisdiction  of  the 
court  is  involved."  And  as  it  Ls  not  *'  otherwise  provided  by  law,"  it 
follows  that  the  Circuit  Courts  of  Appeals  have  the  jurisdiction  to 
review  the  decision  of  the  District  Courts  in  other  admiralty  cases, 
"  by  appeal."  And  as  no  limitation  is  put  upon  the  appeal,  it  must 
be,  in  admiralty  cases,  an  admiralty  appeal.^ 

§  614.  Tlie  Same. — The  act  of  1875®  took  away  from  the  review 

»  McLlsh  r.  Roff,  141  U.  S.  605. 
^  18  Stat  at  Large,  p.  315. 
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of  a,dmiralty  causes  by  the  Supreme  Court  of  the  United  States  the 
character  of  an  admiralty  appeal  which  it  had  had  since  the  founda- 
tion of  the  government.  It  assimilated  such  review  to  the  review 
of  common  law  actions,  by  providing  that  such  review  should  be 
confined  to  a  consideration  of  questions  of  law,  arising  upon  findings 
of  fact,  which  the  Circuit  Court  was  directed  to  make.  The  Supreme 
Court  held  in  the  case  of  The  Francis  Wright  (105  U.  S.  884)  that 
this  limitation  of  the  right  of  appeal  was  not  contrary  to  the  Consti- 
tution of  the  United  States.  It  did  not  however  commend  itself  to 
the  Admiralty  Bar,  by  its  working. 

When  the  new  system  of  review  by  appeal  to  the  Circuit  Court 
of  Appeals  was  established,  the  point  was  raised,  that  by  reason  of 
the  language  of  the  11th  section  of  the  Act  of  1891  the  appeal  from 
the  District  Court  to  the  new  court  must  be  subject  to  the  same 
limitations  as  had  been  applied  to  appeals  from  the  Circuit  Court 
to  the  Supreme  Court,  by  the  Act  of  1875.  But  the  Circuit  Court 
of  Appeals  in  the  Second  Circuit  in  the  case  of  The  Havilah  ^  (the 
firat  case  which  came  before  it)  held  otherwise.  And  the  effect  of 
that  decision  would  seem  to  be  that  an  appeal  from  the  decree  of  the 
District  Court  in  an  admiralty  case  to  the  Circuit  Court  of  Appeals 
has  the  same  force,  effect  and  scope  as  formerly  pertained  to  an  ap- 
peal from  such  a  decree  to  the  Circuit  Court.  In  any  question  now 
arising  as  to  such  an  appeal,  the  decisions  regarding  such  former 
appeals  are  to  be  considered. 

§  615.  Effect  of  an  Appeal. — In  an  admiralty  case  the  appeal 
from  the  final  decree  brings  up  for  review  all  the  orders,  decrees, 
and  proceedings  in  the  cause.^ 

And  it  has  been  the  well  settled  practice  of  the  admiralty,  that 
on  an  appeal  the  parties  are  permitted  to  allege  what  was  not  al- 
leged, and  to  prove  what  wtw  not  proved,  in  the  court  below.  This, 
however,  must  be  taken  with  the  limitation  that  new  causes  of  ac- 
tion cannot  thus  be  introduced  in  the  appellate  court,  otherwise  an 
appeal  might  be  made  the  means  of  giving  original  jurisdiction  to 
an  appellate  court.® 


7  4S  F.  R.  084;  1  U.  S.  App.  p.  1;  See 
Boston  To^boat  Co.  v,  Pettie,  1  U.  S. 
App.  57. 

^Act  of  March  3,  1808;  Marine  Ins. 
Co.  V,  Hodgson,  10  U.  S.  (0  Cranch), 


206;  Welch  v.  Mandeville,  11  U.  S.  (7 
Cranch),  162;  The  Apollon,  22  U.  S.  (9 
Wheat.)  376;  Chirac tJ.  Reinicker,  24  U. 
S.  (11  Wlieat)280;  Brockett  v.  Brockett, 
43  U.  S.  (2  How.)  23S;  The  HoUen,  1 
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And  some  modifications  in  this  practice  have  been  made  by  the 
Admiralty  Rules  of  the  Circuit  Court  of  Appeals,  which  will  be 
noticed  hereafter. 


§  616.  An  Appeal  most  be  from  a  Final  Decree. — An  appeal  to 
the  Circuit  Court  of  Appeals  can  only  be  from  a  "  final  decision  " 
of  the  District Court.^^  The  previous  statute  used  the  words  "final 
decrees,"  but  the  word  "  decision  "  was  probably  intended  to  con- 
vey the  same  idea.  The  following  language  from  the  previous  edi- 
tions of  this  work  is  therefore  still  pertinent : 

"  It  is  of  great  importance  to  the  due  administration  of  justice, 
that  causes  should  not  be  carried  up  in  fragments,  upon  successive 
appeals.  It  would  occasion  very  great  delays  and  oppressive  ex- 
penses. It  was  to  prevent  such  a  course,  unquestionably,  that  Con- 
gress limited  appeals  to  final  decrees ;  and  in  the  same  spirit  the  courts 
have  always  held,  that  if  one  party  appeals  and  the  other  party  does 
not  also  appeal,  he  shall  be  bound  by  the  decree  of  the  court  below, 
and  also  of  the  court  above,  and  will  not  be  permitted  to  ask  that 
the  decree  be  modified  in  his  favor,  nor  to  bring  another  appeal." 

But  the  appellate  court  may  of  its  own  motion  modify  a  decree 
in  favor  of  a  party  who  has  not  appealed.^^ 

"  We  hence  derive  the  true  criterion  of  a  final  decree.  The  final 
decree  is  not  that  which  decides  upon  the  substantial  merits  of  the 
action,  but  that  which  completes  the  decretal  action  of  the  court  in 
the  cause  ;  and  an  appeal  will  bring  up  for  review,  at  once,  all  that 
the  court  has  done  in  the  cause,  so  far  as  it  may  injuriously  affect 
the  appellants.  We  also  perceive  the  proper  function  of  an  appeal, 
which  is  to  bring  up  for  rehearing  and  read  judication  the  whole  ac- 
tion of  the  court  below,  so  that  the  court  above  may,  in  all  things, 
do  what  the  court  below  should  have  done,  or  remand  the  cause, 
with  directions  which  shall  render  another  appeal  unnecessary.  An 
appeal  is  a  new  trial.^ 


MasoD,  431 ;  Mordecai  v,  Lindsay,  60  U. 
S.  (19  How.f  199;  Montgomery  v,  An- 
derson, 62  U.  S.  (21  How.)  3S6. 

•  Ante,  §  483;  The  Anonymous,  1  Gall. 
22;  The  Boston,  1  Sum.  328;  The  Sarah 
Ann,  2  id.  206 ;  Cushman  v,  Ryan,  1  Story, 
236;  Carrigan  v.  The  Charles  Pitman, 
1  WaU.  C.  C.  307;  Gierke  Prax.  tit  60; 
Hall.  Ad.  110. 


10  Act  of  1891,  §  6;  26  U.  S.  Stat  at 
L.,  p.  826. 

»  The  Hesper,  122  U.  S.  266. 

1'^  Canter  v.  The  American  and  Ocean 
Ins.  Cos.,  28  U.  S.  (3  Pet)  318;  The  San- 
ta Maria,  23  U.  S.  (10  Wheat)  431;  The 
Palmyra,  id.  502;  Chace  v,  Yasquez,  24 
U.  S.  (11  Wheat)  429;  Pettie  v,  Boston 
Towboat  Co.,  49  F.  R.  464. 
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If,  therefore,  there  remain  to  be  made  any  order, — ^for  costs, — for 
confirmation  of  a  report, — ^for  distribution,  or  other  order,  which  is 
but  a  consequence  of  the  decree  on  the  merits,  the  appeal  cannot 
be  entered  before  such  order  is  made,  that  is,  the  decree  is  not  final 
till  it  is  in  a  state  for  execution,  without  further  action  of  the  court 
below."  i« 

§  617.  No  Limitation  on  Amount.— Under  the  previous  system 
a  decree  of  the  District  Court  for  less  than  $50  could  not  be  ap- 
pealed from.  No  such  limitation  of  the  right  of  appeal  is  found  in 
the  Act  of  1891,  but  the  right  to  appeal  to  the  Circuit  Court  of 
Appeals  is  given  in  all  cases  except  where  an  appeal  is  given  to  the 
Supreme  Court.' 

§  618.  An  Appeal  suspends  the  Decree. — ''Pending  an  appeal  to 
the  Circuit  Court  of  Appeals,  the  enrolled  decree  remains  in  the 
District  Court,  as  the  decree  of  that  court,  and,  till  reversed,  it  is 
binding  upon  all  the  parties,  as  an  adjudication  of  the  right.  It  is 
suspended,  or  stayed  in  operation,  during  the  pending  of  the  appeal. 

It  is  properly  said,  in  regard  to  admiralty  cases,  that  an  appeal 
suspends  the  sentence  below  altogether,  and  the  language  of  some 
of  tfie  cases  has  been  thought  to  justify  the  opinion,  that  an  appeal 
entirely  destroys  the  effect,  if  not  the  operative  existence,  of  the 
decree  appealed  from.  The  extent  of  the  principle,  however,  seems 
to  be  that,  notwithstanding  the  decree  below,  the  cause  is  to  l>e  heard 
and  decided  in  the  appellate  court,  according  to  the  law,  as  it  exists 
at  the  time  of  the  hearing,  in  the  appellate  court,  in  the  same  man- 
ner as  if  no  sentence  had  been  pronounced.  In  other  words,  the 
question  is  not  in  the  court  above,  whether  the  court  below  erred, 
but  whether,  by  the  existing  law,  the  decree  ought  to  stand,  or  be 
modified  or  reversed."  " 

And  by  amendment  matters  rejected  in  the  court  below,  because 
not  specified  in  the  pleadings,  may  be  brought  up  for  decision.^ 

§  619.  The  Circuit  Court  of  Appeals  may  stay  the  District 
Court. — The  appeal  itself  suspends  the  sentence  below,  and  prevents 

WTheSantaMaria,2.SU.S.  (10 Wheat)  "Yeaton  v.  The  U.   S.,9  U.  S.   (5 

431;  The  Palmyra,  id.  602;  vide  Craig-  Cranoh),  281;  The  U.  S.  v.  Preston,  28 

head  v.  Wilson,  69  U.  S.  (18  How.)  199;  U.  S.  (3  Pet)  67;  Conk.  Treat  2d  ed 

Wabash  and  Erie  Canal  v.  Beers,  66  U.  167. 

S.  (1  Black),  64.  "The  Charles  Morgan,  115  U.  S.  75. 
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its  execution, — ^but  should  the  District  Court  proceed  after  an  ap- 
peal, the  Circuit  Court  of  Appeals  will,  on  notice  and  hearing  the 
paities,  issue  an  inhibition  to  the  District  Court.^* 

For  certain  purposes,  however,  the  District  Court  can  act  after  an 
appeal,  and  the  Circuit  Court  of  Appeals  has  no  power  to  interfere.^' 

§  620.  Time  to  Appeal. — ^As  to  the  time  within  which  an  appeal 
may  be  taken,  the  statute  (§  11)  provides  that  no  appeal  to  the  Cir- 
cuit Court  of  Appeals  can  be  taken  except  within  six  months  after 
the  entry  of  the  decree  appealed  from.^® 

If  the  words  of  the  sixth  section  of  the  act,  limiting  the  right  of 
appeal  to  the  Supreme  Court  to  cases  involving  one  thousand  dol- 
lar besides  costs,  should  be  held  not  to  apply  to  appeals  from  the 
Circuit  Court  of  Appeals  to  the  Supreme  Court  alone,  but  also  to 
include  appeals  from  the  District  Courts  to  the  Supreme  Court, 
such  an  appeal  must  be  taken  within  one  year  after  the  entry  of  the 
decree  of  the  District  Court.  But  those  words  hardly  seem  to  ap- 
ply to  appeals  from  the  District  Courts,  and  if  they  do  not  there  is 
no  limitation  either  of  amount  or  time  to  an  appeal  to  the  Supreme 
Court  in  an  admiralty  case  involving  the  jurisdiction  of  the  District 
Court. 

If  the  appellant  wishes  to  stay  proceedings  he  must  take  his  ap- 
peal within  the  stay  allowed  by  the  rule  of  the  District  Court ^* 

§  621.  How  to  take  an  Appeal. — The  first  step  in  taking  an  ap- 
peal is  to  file  in  the  office  of  the  clerk  of  the  District  Couit,  and 
serve  on  the  proctor  of  the  adverse  party,  a  notice  that  the  party  ap- 
peals from  the  decree  complained  of.^ 

The  third  admiralty  rule  provides  for  a  special  form  of  appeal  in 
case  the  appellant  wishes  a  review,  not  of  the  whole  case,  but  of 
some  questions  involved  in  it.  In  this  case  he  must  state  "clearly 
and  succinctly  "  in  his  notice  of  appeal  the  questions  which  he  desires 
to  review,  and  must  state  tliat  he  desires  only  to  review  those  ques- 
tions.    And  in  that  case  the  review  on  the  appeal  is  to  be  limited 


>*Penhallow  v.  Doane's  Administra- 
tors, 3  U.  S.  (3  Dall.)  54;  Ad.  Rule  of  C. 
C.  of  A.  12;  vide  tlie  Forms  in  the  Ap- 
pendix. 

i7McAndrews  v,  Mignano,   1  U.  S. 


App.  312;  Califamo  v,  McAndrews,  51 
F.  R.  300. 

"  See  U.  S.  V.  Baxter,  10  U.  S.  App., 
241. 

WDi8t.Rule62. 

»  Ad.  Rule  C.  C.  A.  1. 


Digitized  by 


Google 


APPEALS.  367 

to  those  questions.  No  ease  has  as  yet  arisen  under  this  rule.  The 
appeal  should  be  taken  from  the  whole  decree.  And  the  special 
questions  being  heard  by  the  Circuit  Court  of  Appeals  it  will  issue 
its  mandate  to  the  District  Court,  diiecting  it  to  execute  its  decree 
or  to  make  a  new  decree,  according  to  the  determination  of  those 
questions. 

§  622.  Time  to  Appeal. — The  appellant  may  not  desire  to  stay  pro- 
ceedings on  the  decree  of  the  District  Court  pending  the  appeal.  In 
that  case  he  may  file  and  serve  his  notice  of  appeal  at  any  time  within 
six  months  after  the  entiy  of  the  decree.  The  language  of  the  statute 
(§  11)  is  that  no  appeal  '*shall  be  taken''  except  within  such  six 
months.  It  is  possible  that  it  might  be  held  that  this  language  means 
that  the  appeal  must  be  in  all  respects  perfected  before  the  six  months 
expire,  but  it  seems  probable  that  the  courts  would  not  construe 
these  words  so  strictly.  And  the  language  of  the  1st  of  the  Admi- 
ralty Rules  which  provides  that  an  appeal  "  shall  be  taken  "  by  filing 
and  serving  a  notice  of  appeal  would  seem  to  be  a  construction  of 
the  words  of  the  statute  that,  if  the  notice  of  appeal  is  filed  and 
served  before  the  six  months  expire,  that  is  enough  to  save  the  ap- 
peal. 

§  623.  Security  for  Costs. — Besides  filing  and  serving  the  notice 
of  appeal,  the  appellant  must  in  all  cases  file  in  the  office  of  the 
clerk  of  the  District  Court,  within  ten  days  after  filing  the  notice, 
a  bond  for  costs  of  the  appeal.  This  bond  is  to  be  in  the  sum  of 
$250  with  sufficient  surety,  conditioned  that  the  appellant  shall 
prosecute  his  appeal  to  effect  and  pay  the  costs  if  the  appeal  is  not 
sustained.  It  does  not  seem  to  be  absolutely  required  that  this 
bond  must  be  signed  by  the  appellant,  but  it  is  the  better  practice 
to  have  it  so  signed.  No  positive  provision  is  made  as  to  the  man- 
ner of  establishing  the  sufficiency  of  the  surety,  but  the  approval  of 
such  surety,  as  sufficient,  by  a  judge  of  the  Circuit  Court  of  Appeals 
would  seem  to  be  all  that  is  required.  It  is  to  be  noticed  that  by 
the  3d  section  of  the  act  of  1891,  the  district  judges  are  "compe- 
tent to  sit  as  judges  of  the  Circuit  Court  of  Appeals,"  and  by  the 
11th  section  "  any  judge  of  the  Circuit  Court  of  Appeals  "  has  the 
powers  in  respect  to  allowing  appeals  and  the  conditions  of  such  al- 
lowance, as  belonged  "  to  the  justices  or  judges  in  respect  of  the 
existing  courts  of  the  United  States  respectively,"  before  the  pas- 
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sage  of  that  act.  Hence  it  would  seem  that  any  district  judge  or 
circuit  judge  would  have  the  power  to  approve  the  sufficiency  of  the 
suret}'  in  question. 

The  second  Admiralty  Rule  provides  that  such  security  shall  be 
given  within  ten  days  after  the  filing  of  the  notice  "or  the  appeal 
shall  be  abandoned."  This  language  also  warrants  an  implication 
in  favor  of  the  idea  that  an  appeal  is  "  taken  "  by  the  mere  filing 
and  serving  of  the  notice  of  appeal,  for  if  the  appeal  has  not  been 
"  taken  "  how  can  it  be  abandoned? 

§  624.  Secarity  to  stay  Proceedings. — But  if  the  party  appeal- 
ing wishes  to  stay  proceedings  on  the  final  decree  of  the  court  be- 
low he  must  take  his  appeal,  i.  e.,  file  and  serve  his  notice  of  appeal 
and  give  security,  within  the  time  during  which  by  the  practice  of 
the  District  Court  the  proceedings  on  final  decrees  are  stayed  for 
the  purpose  of  appeal,  unless  such  time  is  extended  by  order  of  the 
court. 

The  security  which  the  appellant  must  give  in  this  case  must  be 
a  bond  conditioned  as  provided  above  for  the  costs,  and  also  condi- 
tioned that  the  appellant  will  abide  by  and  perform  whatever  decree 
may  be  rendered  in  the  cause,  by  the  Circuit  Court  of  Appeals,  or 
on  its  mandate  by  the  District  Court.  The  sum  for  wliich  this  bond 
must  be  given  must  be  such  as  shall  be  ordered  by  a  judge  of  the 
District  Court  or  of  the  Circuit  Court  of  Appeals,  and  it  must  be 
given  with  sufficient  surety. 

The  fii-st  clause  of  the  13th  General  Rule  ^^  provides  that  where 
property  is  in  custody  of  the  marshal  under  admiralty  process,  or 
where  the  proceeds  thereof  or  a  bond  for  the  value  thereof  (and  this 
language  would  probably  include  a  stiptdation  for  value)  is  in  the 
custody  of  the  court,  the  security  is  to  be  for  such  an  amount  as 
will  be  "suflficient  to  secure  the  sum  recovered  for  the  use  and  de- 
tention of  the  property  and  the  costs  of  the  suit,  and  just  damages 
for  delay  and  costs  and  interest  on  the  appeal."  It  is  this  amount 
which  is  to  be  fixed  by  the  order  of  a  district  judge  or  a  judge  of 
the  Circuit  Court  of  Appeals. 

§  625.  Justiflcation  of  Sureties,— The  appellant  may  give  a  bond 


2' The  18th  Rule  is  not  specified  as 
an  Admiralty  Rule,  but  as  the  rule  men- 
tions  "Admiralty  process,"  it  would 


probably  be  held  applicable  to  admi- 
ralty causes. 
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for  costs  and  a  separate  bond  to  stay  proceedings,  or  he  may  join 
both  in  one. 

The  bond  roust  be  filed  in  the  office  of  the  clerk  of  the  District 
Court,  and  the  appellant  must  give  notice  of  such  filing  and  of  the 
names  and  residence  of  the  sureties.  The  appellee  may  within  two 
days  thereafter  except  to  the  sureties,  whereupon  they  must  justify 
on  notice  within  two  days  thereafter.  The  rule  does  not  say  before 
whom  the  sureties  must  justify,  but  presumably  before  the  clerk  of 
the  District  Court.  If  the  sureties  fail  to  justify  it  might  be  held 
that  "sufficient  surety  "  within  the  1st  section  of  the  2d  Admiralty 
Rule  had  not  been  given,  and  that  the  appeal  was  therefore  to  be 
deemed  "  abandoned."  But  this  could  be  guarded  against  by  an 
order  of  a  judge  of  the  Circuit  Court  of  Appeals  or  district  judge, 
as  the  same  rule  provides. 

§  626.  The  Assignment  of  Errors.— The  11th  of  the  General 
Rules  provides  that  the  appellant  "  shall  file  with  the  clerk  of  the 
court  below,  with  his  petition  for  the  ....  appeal  an  assignment  of 
errors,  which  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged.  No  ...  .  appeal  shall  be  al- 
lowed until  such  assignment  of  errors  shall  have  been  filed.^  The 
Admiralty  Rules  do  not  provide  for  a  petition  for  appeal.  But  in 
order  to  follow  the  words  of  this  Greneral  Rule  it  is  well  to  file  a 
simple  petition  for  an  appeal. 

§  627.  The  Same. — It  is  difficult  to  apply  the  provision  for  an  as- 
signment of  errors  to  an  admiralty  appeal.  Let  us  suppose  an  ad- 
miralty cause,  as  there  are  many  such,  in  which  the.  only  decree  is  a 
decree  that  the  libel  be  dismissed — or  that  the  libellant  recover  such 
a  sum.  What  error  can  be  assigned  in  such  a  case  except  that  the 
court  erred  in  not  deciding  the  case  the  other  way  ?  Or,  if  the  court 
has  written  an  opinion,  are  errors  to  be  assigned  on  an  opinion? 
And  if  so,  are  errors  of  fact  to  be  assigned,  or  only  errors  of  law? 
Suppose,  for  instance,  that  the  district  judge  discredited  the  evi- 
dence of  a  witness,  is  that  to  be  assigned  as  error  ?  What  about 
errors  in  interlocutory  orders  and  decrees,  which  an  admiralty  ap- 
peal has  always  been  held  to  bring  up  for  review  ?  Or  suppose  the 
decree  has  gone  on  the  absence  of  a  piece  of  evidence,  which,  on  ap- 

»  Coullette  V.  Thomason,  2  U.  S.  App.  221. 
24 
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peal,  the  appellant  can  supply,  as  he  has  always  been  allowed  to  do 
on  an  admiralty  appeal  ? 

§  628.  The  Same. — In  my  opinion  the  practice  of  making  an  as- 
signment of  errors  is  inappropriate  to  the  admiralty.  It  is  appro- 
priate to  the  common  law  system,  in  which  the  theory  is  that 
questions  of  fact  are  to  be  determined  by  a  jury  and  are  not  to  be 
reviewed  by  the  appellate  court,  whose  function  it  is  only  to  review 
the  errors  made  by  the  judge  below,  who  has  only  matters  of  law  to 
determine.  In  that  system  it  is  appropriate  that  the  appellant 
should  specify  the  erroneous  decisions,  of  which  he  complains,  in  an 
assignment  of  errors.  But  in  the  admiralty  the  law  and  the  fact 
are  often  inextricably  connected,  and  the  old  and  familiar  practice 
of  review  in  the  admiralty,  by  an  appeal  which  brought  up  the 
whole  case  for  a  new  hearing  and  decision,  has  certainly  not  been 
improved  by  this  requirement  of  an  assignment  of  errors.  If  this 
requirement  is  fulfilled  by  assigning  for  error  that  the  judge  decreed 
in  favor  of  one  party  when  he  should  have  decreed  in  favor  of  the 
other,  it  is  a  mere  useless  form.  If  anything  more  than  that  is  nec- 
essary, difficulties  and  doubts  are  raised  which  are  not  consonant 
with  the  simplicity  and  directness  of  the  admiralty. 

The  practice  has  not  been  \iniform  thus  far  in  the  Second  Cir- 
cuit. In  some  cases  assignments  of  en-ors  have  been  filed  which 
specified  various  grounds  of  error.  In  other  cases  assignments  of 
error  have  been  filed  which  merely  specified  as  error  that  the  judge 
made  the  decree  which  he  did  make  instead  of  making  a  different 
one.  And  I  know  of  no  case  in  which  the  fact  that  the  assignment 
of  erroi*s  was  in  this  latter  form  has  either  prevented  the  appeal  or 
the  hearing  of  all  the  questions  in  the  cause  by  the  Appellate  Court. 

§  629.  Allowance  of  the  Appeal. — The  words  ot  the  11th  Gen- 
eral Rule  that  "  no  appeal  shall  be  allowed  until  such  assignment 
of  errors  is  filed,"  would  seem  to  require  an  allowance  of  an  ap- 
peal. Such  an  allowance  in  terms  has  not  thus  far  been  held  to  be 
indispensable.  And  the  right  to  an  appeal  would  seem  to  be  a  stat- 
utory right  and  therefore  not  subject  to  allowance  or  disallowance. 
The  approval  of  the  bond  and  the  signing  of  the  citation  would  prob- 
ably be  held  to  be  an  allowance  of  the  appeal.  But  it  is  well  to  have 
the  judge  who  approves  the  bond  also  in  terms  allow  the  appeal,  in 
order  to  avoid  question. 
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Proof  of  the  filing  of  the  assignment  of  errors  should  be  pre^ 
sented  to  the  judge  before  he  allows  the  appeal. 

§  630.  The  Citation. — It  is  a  matter  of  doubt  whether  under  the 
statute  any  citation  is  required  on  an  admii-alty  appeal  to  the  Cir- 
cuit Court  of  Appeals.  The  11th  section  of  the  Act  of  1891  pro- 
vides that  "  all  provisions  of  law  now  in  force  regulating  the  methods 
and  system  of  review  through  appeals  or  writs  of  error,  shall  regu- 
late the  methods  and  system  of  appeals  and  writs  of  error  provided 
for  in  this  act  in  respect  to  the  Circuit  Court  of  Appeals."  But 
there  were  two  systems  of  review  then  in  force  ;  one  system  under 
which  the  decisions  of  the  Disti'ict  Courts  were  reviewed  by  the  Cii^ 
cuit  Courts,  in  which  no  citation  was  necessary ;  and  another  sys- 
tem under  which  the  decisions  of  the  Circuit  Courts  were  reviewed 
by  the  Supreme  Court,  in  which  a  citation  was  required.  The  act 
did  not  specify  which  one  of  these  two  methods  should  be  used  in 
appealing  from  the  District  Court  to  the  new  Circuit  Court  of  Ap- 
peals, and  it  was,  therefore,  a  question  whether,  in  order  to  make 
such  an  appeal  valid,  the  system  of  appeals  to  the  Supreme  Court 
of  the  United  States  from  the  decrees  of  the  Circuit  Court  must 
be  followed  or  the  other. 

Under  the  previous  practice,  a  citation  was  required  on  an  appeal 
from  the  Circuit  Court  to  the  Supreme  Court,  and  so  inasmuch  as, 
if  it  should  be  held  that  that  method  must  be  followed  under  this 
act,  the  citation  would  be  in  existence,  and  if  it  should  be  held  that 
the  other  method  was  all  that  was  required,  the  existence  of  the 
citation  would  not  prejudice  the  appeal,  and  as  a  citation  was  referred 
to  in  the  rules,^  it  became  the  practice  to  obtain  a  citation  on  these 
appeals.  The  citation  is  to  be  issued  by  a  judge  of  the  Circuit 
Court  of  Appeals  or  a  District  Judge.  It  is  addressed  to  the  appel- 
lee and  a  copy  of  it  must  be  served  and  the  original  filed  in  the 
clerk's  office  of  the  District  Court  to  be  returned  with  the  apostles. 
The  best  practice  is  to  have  the  bond  appioved  and  the  citation 
signed  and  the  appeal  allowed  by  the  same  judge.^ 

§  631.  The  Apostles. — All  this  being  done  the  next  step  is  the 
prepai'ation  of  the  record  of  the  proceedings,  .which  is  to  be  sent  up 

»Gen.  Rule,  C.  C.  A.  16.  I S.   App.   151;  U.  S.  v,  Hopewell,  61  F. 

'  •^Freeman  v.  Clay,  48  F.  R.  S49;  2  U.  I  R.  798. 
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to  the  Appellate  Court.  This  record  is  called  the  Apostles,  from 
the  Greek  anoateUeiv^  to  "  send  away."  ^ 

They  are  usually  made  up  by  the  clerk  of  the  District  Couil;,  and 
must  be  certified  by  him,  before  they  can  be  filed  in  the  Appellate 
Court. 

The  4th  Admiralty  Rule  specifies  what  the  Apostles  shall  contain.* 

The  "caption  "  for  them,  which  is  to  contain  a  brief  history  of  the 
proceedings  in  the  cause  as  specified  in  the  1st  section  of  the  rule, 
should  be  prepared  by  the  appellant  and  furnished  to  the  clerk  of 
the  District  Court,  wlio  is  to  attach  to  it  the  other  papers  mentioned 
in  the  rule. 

If  a  special  appeal  is  taken,  as  provided  for  in  the  3d  Admiralty 
Rule,  the  parties  may  stipulate  as  to  the  papers,  proceedings  and 
evidence  which  are  to  go  into  the  Apostles.  If  the  parties  cannot 
80  stipulate,  the  clerk  must  make  up  the  Apostles  in  accordance 
with  the  1st  section  of  the  4th  Admiralt}'  Rule. 

§  632.  The  Appellee  must  Appear.— The  Apostles  are  to  be  filed 
in  the  office  of  the  clerk  of  the  Circuit  Court  within  thirty  days 
after  the  giving  of  the  notice  of  appeal.  Notice  of  the  filing  should 
be  served  on  the  proctor  of  the  appellee.  The  appellee  must  cause 
his  appearance  to  be  entered  within  ten  days  thereafter,  or  the  ap- 
pellant may  proceed  ex  parte  in  the  cause  and  have  such  decree  as 
the  nature  of  the  case  may  demand.^ 

Svmmary  of  Practice, — Draw  notice  of  appeal^  either  general  under 
Ad,  Rule  1,  or  special  under  Ad.  Rule  3.  File  and  serve  same. 
Draw  petition  for  an  appeal.  Draw  assignment  of  errors  and  file 
same  with  petition.  Apply  to  the  judge  who  made  the  decree  ap- 
pealed from,^  or  to  a  judge  of  the  Circuit  Court  of  Appeals  to  fix  the 
amount  of  the  hond  to  he  given  on  appeal.  Draw  bond  in  amount 
fixed  by  judge  to  stay  execution  conditioned  as  required  by  Ad, 
Rule  2,  and  in  the  additional  sum  of  $250  for  costs^  and  have  it 
executed.  Draw  citation.  Take  it^  with  the  hond  and  with  an  affi- 
davit that  the  assignment  of  errors  has  been  filed^  to  a  judge^  and 
obtain  from  him  the  approval  of  the  bond^  the  allowance  of  the  ap- 
peal and  his  signature  to  the  citation.  File  the  bond  with  the  clerk 
of  the  District  Court  and  give  notice  of  the  filing  and  of  the  names 

«  Consett  Prac.  103;  2  Browne's  Civ.  I     *  Ad.  Rule  of  Supreme  Court,  52. 
Law,  438.  I     s^  Ad.  Rules,  C.  C.  A.  5, 6. 
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and  residences  of  the  sureties  to  the  proctor  of  the  appeUee. 
a  copy  of  the  citation  on  him  also^  and  file  the  original  mth  proof  of 
service  in  the  District  Court  If  the  appellee  within  two  days  gives 
notice  that  he  excepts  to  the  sureties^  give  him  notice  to  attend  before 
the  clerk  of  the  District  Court  at  a  time  and  place  named  for  the 
justification  of  the  sureties.  See  that  the  sureties  justify^  or^  if  they 
fail  to  do  sOy  obtain  an  order  giving  the  appellant  time  to  furnish  a 
new  bond. 

Draw  caption  for  apostles  as  required  by  Ad,  Hide  IV,  and  in  case  of 
a  special  appeal  under  Rule  lU,  draw  stipulations  as  to  necessary 
papers^  proceedings  and  evidence  and  file  it,  signed  by  the  proctors 
for  both  parties,  with  the  district  clerk. 

Obtain,  within  thirty  days  after  serving  the  notice  of  the  appeal,  the 
apostles,  certified  by  the  clerk  of  the  District  Court,  and  file  them 
mth  the  clerk  of  the  Circuit  Court  qf  Appeals,  If  the  thirty  days 
is  too  short  obtain  an  order  extending  the  time,  and  file  it  mth  the 
clerk  of  the  Circuit  Court  of  Appeals,  Serve  notice  of  the  filing  of 
the  apostles  on  proctor  for  appellee,  who  must  within  ten  days  there-^ 
after  enter  his  appearance  in  the  Appellate  Court. 


New  Pleadings  and  New  Evidence. — It  was  the  ancient 
practice  of  the  admiralty,  as  set  forth  in  the  former  editions  of  this 
work,  that  on  an  appeal  new  allegations  might  be  made  and  new 
evidence  offered  if  desired.  But  the  Admii-alty  Rules  of  the  Cir- 
cuit Court  of  Appeals  have  made  great  changes  in  this  regard.  In 
accordance  with  them,  if  either  appellant  or  appellee  desires  to  make 
new  allegations  or  a  new  defence  or  to  pray  different  relief,  or  to 
offer  new  proofs,  he  must  apply  to  the  Appellate  Court  or  a  judge 
thereof  for  leave  so  to  do/^  This  application  must  be  made  within 
fifteen  days  after  the  filing  of  the  apostles.  If  the  appellee  desires 
to  make  such  an  application  it  behooves  him  therefore  to  inform  him- 
self of  the  filing  of  the  apostles. 

The  party  applying  must  show  suflScient  cause  therefor.* 
If  leave  is  gianted  to  serve  a  new  pleading  it  must  be  served 
within  ten  days  thereafter,  and  if  it  be  a  libel  the  answer  must  be 
filed  vrithin  twenty  days. 


*  Adm.  Rule  (C.  C.  A.)  7;  Sorensen 
V.  Keyser,  2  U.  S.  App.  172. 

«  The  A,  Polsom,  52  P.  R.  408,  414; 
6  U.  S.  App.  153;  The  Venezuela,  52  F. 


R.  878, 1  U.  S.  App.  814;  Singlehurat 
r.  La  Comp.  Gen.  Trans.,  50  F.  R.  104;  1 
U.  S.  App.  127;  Sorensen  c.  Key8er,51 
F.  R.  30;  2  U.  S.  App.  172. 
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If  leave  is  grante.d  to  take  new  testimony,  it  must  be  taken  and 
filed  within  thirty  days,  and  the  opposing  party  has  twenty  days 
thereafter  to  take  counter  testimony .*> 

But  these  times  may  be  extended  by  order  of  a  judge  of  the 
oourt.*^ 

The  evidence  is  taken  by  deposition.® 

§  634.  Printing  the  Papers.— The  clerk  of  the  Circuit  Court  of 
Appeals  prints  the  papers  to  be  used  on  the  appeal,  viz. :  the  apostles 
and  any  new  pleadings  or  testimony,  and  furnishes  three  copies  to 
each  party  at  least  thirty  dajrs  before  the  argument.® 

§  635.  Briefs  and  Argument. — At  least  twenty  dajrs  before  the 
appeal  is  called  for  argument,  the  appellant  must  file  with  the  clerk 
ten  copies  of  his  brief  and  serve  two  copies  of  it  on  the  proctor  or 
counsel  of  the  appellee.  The  brief  must  contain  the  various  mat- 
ters required  by  Admiralty  Rule  XV.  The  appellee  must  file  with 
the  clerk  ten  copies  of  his  brief  and  serve  two  copies  on  the  proctor 
or  counsel  of  the  appellant  at  least  ten  days  before  the  case  is  called 
for  hearing. 

The  appellant  is  entitled  to  open  and  conclude  the  argument  of 
the  appeal.^ 

§  636.  The  Decree— Costs.— The  appeal  being  a  new  trial  the 
Appellate  Court  has  control  of  the  whole  cause  to  direct  such  a  de- 
cree to  be  made  and  such  proceedings  taken  as  it  thinks  proper. 
And  the  question  of  the  costs  in  the  cause  is  therefore  to  be  dis- 
posed of  as  an  original  question.^ 

The  968th  section  of  the  Revised  Statutes  provides  that  "  where, 
in  a  Circuit  Court  ....  a  libellant  upon  his  own  appeal  recovers 
less  than  the  sum  or  value  of  three  hundred  dollars  exclusive  of 
costs,  he  shall  not  be  allowed,  but,  at  the  discretion  of  the  court, 
may  be  adjudged  to  pay  costs."  Whether  this  provision  is  to  be 
held  included  within  the  latiguage  of  §  11  of  the  Act  of  1891,  which 
reads  "  all  provisions  of  Iftw  now  in  force  regulating  the  methods 
and  system  of  review,  through  appeals  or  writs  of  error,  shall  reg- 


»  Adm.  Rule  C.  C.  A.  8. 

M  Adm.  Rule  C.  C.  A.  18. 

«  Adm.  Rule  C.  C.  A.  9. 

»  Adm.  Rule  C.  C.  A.  10;  Gen.  Rule  23- 


»*  Adm.  Rule  C.  C.  A.  15 ;  Gen.  Rule  25. 
«Pettie  V.  The  Boston  Towboat  Co., 
40  P.  R.  464;  1  U.  S.  App.  p.  57. 
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ulate  the  methods  and  systems  of  appeals  and  writs  of  error  pro- 
vided fol*  in  this  act,  in  respect  of  the  Circuit  Courts  of  Appeals," 
is  by  no  means  clear.  The  question  is  whether  the  968th  section 
of  the  Revised  Statutes  is  to  be  considered  to  be  a  provision  of  law 
"  regulating  the  methods  and  system  of  review.''^  If  it  is,  the  libellant 
could  not  recover  costs  on  his  own  appeal,  unless  he  recovered  three 
hundred  dollars. 

§  637.  Final  Proeeedlngs. — When  the  decision  of  the  Appellate 
Court  is  rendered,  the  party  in  whose  favor  it  is  prepares  a  decree 
directing  that  a  mandate  shall  issue  to  the  court  below.  He  should 
attach  to  his  proposed  decree  the  form  of  mandate  which  he  desires, 
and  should  present  the  decree  and  mandate  to  be  settled  by  the 
court  on  at  least  two  days  notice.* 

If  the  decision  awards  costs,  they  must  be  taxed  and  the  direc- 
tion in  reference  to  them  or  in  reference  to  interest  must  be  inserted 
in  the  mandate. 

§  638.  The  Mandate  and  Decree  thereon. — ^The  clerk  issues  the 
mandate  in  the  form  directed  by  the  decree.  This  the  successful 
party  takes  and  files  in  the  oflBce  of  the  clerk  of  the  court  below. 
He  then  prepares  a  decree  in  accordance  with  the  mandate,  which 
the  judge  of  the  court  below  on  notice  to  the  other  paiiy  directs  to 
be  entered,  and  it  is  enforced  by  the  same  proceedings  as  other  final 
decrees.  If  the  decree  is  not  performed,  resort  may  be  had  to  the 
stipulators  in  the  original  stipulation,  if  any,  or  to  the  bondsmen  on 
the  appeal. 

Summary  of  Practice. — Draw  decree  in  accordance  with  opinion^ 
ordering  mandate  in  form  attached.  Draw  mandate.  Serve  copy 
proposed  decree  and  mandate  with  two  days  notice  of  settlement. 
Attend  and  have  same  settled  and  file  same  with  the  clerk.  Obtain 
mandate  from  the  clerk  and  file  same  with  clerk  of  District  Court. 
Draw  decree  of  District  Court  on  mandate  and  have  same  signed 
on  two  days  notice. 

»  Ad.  Rule  C.  C.  A.  16. 
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§  639.  Practice  to  obtain  Prohibition.— If  a  District  Court  in 
Admiralty  entertains  a  cause  of  which  it  has  no  jurisdiction  the  de- 
fendant is  not  compelled  to  resort  to  an  appeal  from  the  final  decree, 
for  his  remedy,  but  may  apply  to  the  Supreme  Court  for  a  writ  of 
prohibition,  which  by  statute  has  the  power  to  issue  that  writ  in 
such  cases.^ 

The  practice  is  as  follows :  The  defendant  presents  a  petition  to  the 
Supreme  Court,  in  which  he  asks  for  the  issuing  of  the  writ.  He 
must  attach  to  his  petition  a  copy  of  the  record  of  the  cause  in  the 
District  Court;  and  the  lack  in  the  District  Court  of  jurisdiction  over 
the  case  must  appear  on  the  face  of  the  record.^ 

The  application  should  be  made  before  decree  in  the  District  Court 
and  while  the  proceeding  in  that  court  is  still  pending.^  The  peti- 
tioner presents  the  petition  to  the  Supreme  Court,  with  such  ex  parte 
suggestions  in  print  as  he  sees  fit,  and  moves  for  leave  to  file  the 
petition  and  for  an  order  to  show  cause  why  the  praj^er  of  the  peti- 
tion should  not  be  granted.  The  court  examines  the  petition  and 
if  it  sees  sufficient  cause,  it  orders  a  rule  to  be  entered  calling  upon 
the  judge  of  the  District  Court  in  question  to  show  cause  on  a  day 
named  why  the  writ  of  prohibition  should  not  be  granted. 

§  640.  Retnm  to  Rule  and  Ailment. — The  rule  being  granted 
and  served,  the  judge  of  the  District  Court  makes  such  return  there- 
to as  he  is  advised,  or  he  may  make  no  return  deeming  the  case  suf- 
ficiently set  forth  in  the  petition.  On  the  return  day  of  the  order 
the  libellant  in  the  cause  in  the  District  Court  is  permitted  to  ap- 
pear by  counsel  and  present  such  arguments  in  support  of  the  juris- 


iKey.  Stat  §688. 

>  Ex  parte  Easton,  05  U.  S.  77 ;  Ex  parte 
Gordon,  104  IJ.  S.  615;  Ex  parte  Perry 
Co.,  id.  619;  Ex  parte  Hagar,  id.  520. 
(376) 


»  U.  S.  «.  Hoffman,  71  U.  S.  (4  WaU.) 
158.  But  see  Smltli  v,  Whitney,  116  U. 
S.  178,  and  In  re  Cooper,  143  U.  S.  495. 
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diction  as  he  sees  fit.  The  petitioner  is  also  to  be  heard  by  counsel. 
The  case  is  heard  in  the  Supreme  Court  as  on  the  calendar  of  origi- 
nal cases  and  not  on  the  general  calendar  of  appeals. 


§  641.  The  Qnestion  is  One  of  Jurisdiction. — The  decision  of 
the  Supreme  Court  is  confined  to  the  question  of  the  jurisdiction  of 
the  District  Couit.*  And  the  granting  of  the  writ  is  generally  dis- 
cretionary, but  in  some  cases  it  is  held  to  be  a  matter  of  right.^ 

The  practice  on  application  for  a  writ  of  mandamus,  when  that 
remedy  is  the  proper  one,  is  similar  to  the  above. 


*  In  re  Fassett,  142  U.  S.  479;  In  re 
Cooper,  138  U.  S.  404;  143  U.  S.  472;  In 
re  Morrison,  147  17.  S.  33. 


*  Smith  V.  Whitney,  116  U.  S.  173;  lu 
re  Cooper,  143  U,  S.  495. 
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Certiorari, 

§  642.  Cases  are  Bare. — The  sixth  section  of  the  act  of  March  8, 
1891,  provided  that  in  any  case  in  which  by  that  section  the  decree 
of  the  Circuit  Court  of  Appeals  is  made  final  "  it  shall  be  competent 
for  the  Supreme  Court  to  require  by  certiorari  or  otherwise  any 
such  case  to  be  certified  for  its  review  and  determination  with  the 
same  power  and  authority  in  the  case  as  if  it  had  been  carried  by 
appeal  to  the  Supreme  Court.'* 

Cases  of  certiorari  under  this  provision  have  been  rare.  The  Su- 
preme Court  has  declared  that  "  it  is  only  when  questions  of  gravity 
and  importance  are  involved  "  that  this  power  of  the  Supreme  Court 
can  be  invoked.^  And  the  decision  whether  a  case  involves  ques- 
tions of  sufficient  gravity  and  importance  must  rest  with  the  Su- 
preme Court. 

§  648.  The  Time  to  obtain  the  Writ.— The  statute  does  not  spec- 
ify any  time  when  the  Supreme  Court  may  issue  the  certiorari.  There 
might  be  cases  when  it  would  issue  the  writ  before  the  case  had  been 
heard  in  the  Circuit  Court  of  Appeals,  or  after  the  mandate  of  that 
court  had  been  issued  to  the  District  Court.  But  the  natural  time 
would  seem  to  be  after  the  Circuit  Court  of  Appeals  has  made  its 
decision  and  before  it  has  issued  its  mandate. 

§  644.  The  Practice* — The  petitioner  prepares  a  petition,  in  which 
he  sets  forth  the  questions  involved  and  their  gravity  and  impor- 
tance, and  asks  for  the  certioi-ari.  He  must  attach  to  his  petition  a 
certified  copy  of  the  entire  record  of  the  case  in  the  Circuit  Court 
of  Appeals.*^  And  he  must  furnish  to  the  clerk  of  the  Supreme 
Court  a  printed  copy  of  his  petition  and  of  such  record  for  each  of 
the  justices  of  the  Supreme  Court. 

1  In  re  Lau  Ow  Ben,  141  U.  S.  687;  I  way,  148  U.  S.  383. 
Ainer.  Const.  Co.  v.  Jacksonville  Rail- 1     '  Rule  37  of  the  Supreme  Court,  §  3. 
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A  copy  of  the  petition  should  be  served  on  the  opposite  party, 
with  notice  of  the  day  of  its  presentation,  and  proof  of  such  service 
should  be  forwarded  with  the  petition  to  the  Supreme  Court.  The 
petitioner  may  also  file  such  brief  as  he  deems  best.  And  the  oppos- 
ing party  may  also  file  a  brief  on  the  day  of  presentation  of  the  peti- 
tion. The  Supreme  Court  does  not  hear  oml  argument  on  the 
petition,  but,  on  the  papers,  grants  or  refuses  the  writ. 

§  645.  The  Argument — ^What  Proceedings  thereafter.— If  the 

certiorari  is  granted  the  case  goes  on  the  calendar  of  the  Supreme 
Court  and  is  heard  as  an  appeal.  There  is  no  provision  in  the  stat- 
ute as  to  the  final  proceedings  on  the  decision  of  the  Supreme  Court. 
And  the  question  arises  whether  the  mandate  of  the  Supreme  Court 
is  to  issue  to  the  Circuit  Court  of  Appeals  or  to  the  District  Court. 
To  issue  it  to  the  Circuit  Court  of  Appeals,  which  can  only  issue 
thereupon  its  mandate  to  the  District  Court,  would  seem  to  be  use- 
less. The  statute  provides  that  the  Supreme  Court  shall  have  "  the 
same  power  and  authority  in  the  case  as  if  it  had  been  canied  by 
appeal  to  the  Supreme  Court."  This  might  mean  as  well  "  by  ap- 
peal from  the  District  Court,"  as  "  by  appeal  from  the  Circuit  Court 
of  Appeals."  The  Supreme  Court  therefore  would  seem  to  have 
power  to  issue  its  mandate  in  the  case  directly^to  the  District  Court, 
and  such  practice  would  be  the  simpler. 
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THE  ADMIRALTY  RULES, 


RULES  OF  PRACTICE 

FOB 

THE  COURTS  OF  THE  UNITED  STATES, 

m 

ADMIRALTY  AND  MARITIME  JURISDICTION,  ON  THE  INSTANCE 

SIDE  OF  THE  COURT.  IN  PURSUANCE  OF  THE  ACT  OF 

THE  TWENTY-SECOND  OF  AUGUST,  1842. 

CHAP.  188. 


No  mesne  process  shall  issue  from  the  District  Courts  in  any  civil  cause  of  ad- 
miralty and  maritime  jurisdiction  until  the  libel,  or  libel  of  information,  shall 
be  filed  in  the  clerk^s  office  from  which  such  process  is  to  issue.  All  process 
shall  be  served  by  the  marshal,  or  by  his  deputy,  or,  where  he  or  they  are  inter- 
ested, by  some  discreet  and  disinterested  person  appointed  by  the  (jourt. 


In  suits  in  perso7iam  the  mesne  process  may  be  by  a  simple  warrant  of  arrest 
of  the  person  of  the  defendant  in  the  nature  of  a  caputs,  or  by  a  warrant  of  ar- 
rest of  the  person  of  the  defendant,  with  a  clause  therein  that  if  he  cannot  be 
found,  to  attach  his  goods  and  chattels  to  the  amount  sued  for ;  or  if  such  prop- 
erty cannot  be  found,  to  attach  his  credits  and  effects  to  the  amount  sued  for 
in  the  hands  of  the  garnishees  named  therein ;  or  by  a  simple  monition,  in  the 
nature  of  a  summons  to  appear  and  answer  to  the  suit,  as  the  libellant  shall,  in 
his  libel  or  information,  pray  for  or  elect. 


In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues  and  is  exe- 
cuted, the  marshal  may  take  bail,  with  sufficient  sureties,  from  the  party  arrested, 
by  bond  or  stipulation,  upon  condition  that  he  will  appear  in  the  suit  and  abide 
by  all  orders  of  the  court,  interlocutory  or  final,  in  the  cause,  and  pay  the  money 
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swarded  by  the  final  decree  rendered  therein  in  the  court  to  which  the  process 
8  returnable,  or  in  any  appellate  court.  And  upon  such  bond  or  stipulation 
summary  process  of  execution  may  and  shall  be  issued  against  the  principal  and 
sureties  by  the  court  to  which  such  process  is  returnable,  to  enforce  the  final  de- 
cree so  rendered,  or  upon  appeal  by  the  appellate  court. 


In  all  suits  in  personam  where  goods  and  chattels,  or  credits  and  effects,  are 
attached  under  such  warrant  authorizing  the  same,  the  attachment  may  be  dis- 
solved by  order  of  the  court  to  which  the  same  warrant  is  retuinable,  upon  the 
defendant,  whose  property  is  so  attached,  giving  a  bond  or  stipulation,  with 
sufficient-sureties,  to  abide  by  all  orders,  interlocutory  or  final,  of  the  court,  and 
pay  the  amount  awarded  by  the  final  decree  rendered  in  the  court  to  which  the 
process  is  returnable,  or  in  any  appellate  court;  and  upon  such  bond  or  stipula- 
tion summary  process  of  execution  shall  and  may  be  issued  against  the  princi- 
pal and  sureties  by  the  court  to  which  such  warrant  is  returnable,  to  enforce  the 
final  decree  so  rendered,  or  upon  appeal  by  the  appellate  court. 

5. 

Bonds,  or  stipulations  in  admiralty  suits,  may  be  given  and  taken  in  open  court, 
or  at  chambers,  or  before  any  commissioner  of  the  court  who  is  authonzed  by 
the  court  to  take  affidavits  of  bail  and  depositions  in  cases  pending  before  the 
court,  or  any  commissioner  of  the  United  States  authorized  by  law  to  take  bail 
and  affidavits  in  civil  cases.* 


In  all  suits  in  personam  where  bail  is  taken  the  court  may,  upon  motion,  for 
due  cause  shown,  reduce  the  amount  of  the  sum  contained  in  the  bond  or  stipu- 
lation therefor;  and  in  all  cases  where  a  bond  or  stipulation  is  taken  as  bail,  or 
upon  dissolving  an  attachment  of  propeity  as  aforesaid,  if  either  of  the  sureties 
shall  become  insolvent  pending  the  suit,  new  sureties  may  be  required  by  the 
order  of  the  court  to  be  given,  upon  motion  and  due  proof  thereof. 

7. 

In  suits  in  personam  no  warrant  of  arrest,  either  of  the  person  or  property  of 
the  defendant,  shall  issue  for  a  sum  exceeding  five  hundred  dollars,  unless  by 
the  special  order  of  the  court,  upon  affidavit  or  other  proper  proof,  showing  the 
propriety  thereof. 

8. 

In  all  suits  in  rem  against  a  ship,  her  tackle,  sails,  apparel,  furniture,  boats, 
or  other  appurtenances,  if  such  tackle,  sails,  apparel,  furniture,  boats,  or  other 
appurtenances  are  in  the  possession  or  custody  of  any  third  person,  the  court 
may,  after  a  due  monition  to  such  third  person,  and  a  hearing  of  the  cause,  if 

*  As  amended  December  Term,  isn.    18  Wall.  XIV. 
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any,  why  the  same  should  not  be  delivered  over,  award  and  decree  that  the  same 
be  delivered  into  the  custody  of  the  marshal  or  other  proper  officer,  if,  upon  the 
hearing,  the  same  is  required  by  law  and  justice. 

9. 

In  all  cases  of  seizure,  and  in  other  suits  and  proceedings  in  rem,  the  process, 
miless  otherwise  provided  for  by  statute,  shall  be  by  a  warrant  of  aiTest  of  the 
ship,  goods,  or  other  thing  to  be  arrested ;  and  the  marshal  shall  thereupon  ar- 
rest and  take  the  ship,  goods,  or  other  thing  into  his  possession  for  safe  custody, 
and  shall  cause  public  notice  thereof,  and  of  the  time  assigned  for  the  return  of 
such  process  and  the  hearing  of  the  cause,  to  be  given  in  such  newspaper  with- 
in tlie  district  as  the  District  Court  shall  order ;  and  if  there  is  no  newspaper  pub- 
lished therein,  then  in  such  other  public  places  in  the  district  as  the  court  shall 
direct. 

10. 

In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the  same  are  per- 
ishable, or  are  liable  to  deterioration,  decay,  or  injui-y  by  being  detained  in  cus- 
tody pending  the  suit,  the  court  may,  upon  the  application  of  either  party,  in  its 
discretion,  order  the  same  or  so  much  thereof  to  be  sold  as  shall  be  perishable 
or  liable  to  depreciation,  decay,  or  injury ;  and  the  proceeds,  or  so  much  thereof 
as  shall  be  a  full  security  to  satisfy  the  decree,  to  be  brought  into  court  to  abide 
the  event  of  the  suit ;  or  the  court  may,  upon  the  application  of  the  claimant, 
order  a  delivery  thereof  to  him,  upon  a  due  appraisement  to  be  had  under  its 
direction,  either  upon  the  claimant's  depositing  in  court  so  much  money  as  the 
court  shall  order,  or  upon  his  giving  a  stipulation,  with  sureties  in  such  sura  as 
the  court  shall  direct,  to  abide  by,  and  pay  the  money  awarded  by,  the  final  de- 
cree rendered  by  the  court  or  the  appellate  court,  if  any  appeal  intervenes,  as 
the  one  or  the  other  course  shall  be  ordered  by  the  court. 

11. 

In  like  manner,  where  any  ship  shall  be  arrested,  the  same  may,  upon  the  ap- 
plication of  the  claimant,  be  delivered  to  him,  upon  a  due  appraisement  to  be 
had,  under  the  direction  of  the  court,  upon  the  claimant's  depositing  in  court  so 
much  money  as  the  court  shall  order,  or  upon  his  giving  a  stipulation,  with 
sureties  as  aforesaid ;  and  if  the  claimant  shall  decline  any  such  application, 
then  the  court  may,  in  its  discretion,  upon  the  application  of  either  party,  upon 
due  cause  shown,  oi*der  a  sale  of  such  ship,  and  the  proceeds  thereof  to  be 
brought  into  court,  or  othei*wise  disposed  of,  as  it  may  deem  most  for  the  bene- 
fit of  all  concerned. 

12. 

In  all  suits  by  material  men  for  supplies  or  repairs  or  other  necessaries,  the 
libellant  may  proceed  against  the  ship  and  freight  in  rem^  or  against  the  mas- 
ter or  the  owner  alone  in  personam,* 

*  8  How.  VI;  a  How.  IV  ;  18  WaU.  XIV. 


Digitized  by 


Google 


384  APPENDIX. 

13. 

In  all  suits  for  mariners'  wages  the  libellant  may  proceed  against  the  ship, 
freight,  and  master,  or,  against  the  ship  and  freight,  or  against  the  owner  or  the 
master  alone  in  personam. 

14. 

In  all  suits  for  pilotage  the  libellant  may  proceed  against  the  ship  and  mas- 
ter, or  against  the  ship,  or  against  the  owner  alone,  or  the  master  alone,  in  per- 
sonam. 

15. 

In  all  suits  for  damage  by  collision  the  libellant  may  proceed  against  the  ship 
and  master,  or  against  the  ship  alone,  or  against  the  master  or  the  owner  alone, 
in  personam. 

16. 

In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or  elsewhere  within  the 
admiralty  and  maritime  jurisdiction,  the  suit  shall  be  in  personam  only. 

17. 

In  all  suits  against  the  ship  or  freight  founded  upon  a  mere  maritime  hypoth- 
ecation, cither  express  or  implied,  of  the  master,  for  moneys  taken  up  in  a  for- 
eign port  for  supplies  or  repairs,  or  other  necessaries  for  the  voyage,  without 
any  claim  of  marine  interest,  the  libellant  may  proceed  either  in  rem  or  against 
the  master  or  the  owner  alone  in  personam, 

18. 

In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  shall  be  in  rem 
only  against  the  property  hypothecated,  or  the  proceeds  of  the  property,  in 
whosesoever  hands  the  same  may  be  found,  unless  the  master  has,  without  au- 
thority, given  the  bottomry  bond,  or  by  his  fraud  or  misconduct  has  avoided  the 
same,  or  has  subtracted  the  property,  or  unless  the  owner  has,  by  his  own  mis- 
conduct or  wrong,  lost  or  subtracted  the  propeity,  in  which  latter  cases  the  suit 
may  be  in  personam  against  the  wrong-doer. 

19. 

In  all  suits  for  salvage  the  suit  may  be  in  rem  against  the  property  saved,  or 
the  proceeds  thereof,  or  in  personam  against  the  party  at  whose  request  and  for 
whose  benefit  the  salvage  service  has  been  performed. 

20. 

In  all  petitory  and  possessory  suits  between  part  owners  or  adverse  proprie- 
tors, or  by  the  owners  of  a  ship,  or  the  majority  thereof,  against  the  master  of 
a  ship  for  the  ascertainment  of  the  title  and  deliveiy  of  the  possession,  or  for 
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the  possession  only,  or  by  one  or  more  part  owners  against  the  others  to  obtain 
security  for  the  return  of  the  ship  from  any  voyage  undertaken  without  their 
consent,  or  by  one  or  more  part  owners  against  the  others  to  obtain  possession 
of  the  ship  for  any  voyage,  upon  giving  security  for  the  safe  retura  thereof,  the 
process  shall  be  by  an  aixest  of  the  ship,  and  by  a  monition  to  the  adverse  party 
or  parties  to  appear  and  make  answer  to  the  suit. 

21. 

In  all  cases  of  a  final  decree  for  the  payment  of  money  the  libellant  shall  have 
a  writ  of  execution,  in  the  nature  of  AjicrifaciaSy  commanding  the  marshal  or 
his  deputy  to  levy  and  collect  the  amount  thereof  out  of  the  goods  and  chattels, 
lands  and  tenements,  or  other  real  estate  of  the  defendant  or  stipulators. 

22. 

All  informations  and  libels  of  infonnation  upon  seizures  for  any  breach  of 
the  revenue,  or  navigation,  or  other  laws  of  the  United  States,  shall  state  the 
place  of  seizure,  whether  it  be  on  land,  or  on  the  high  seas,  or  on  navigable 
waters  within  the  admiralty  and  maritime  jurisdiction  of  the  United  States,  and 
the  district  within  which  the  property  is  brought,  and  where  it  then  is.  The  in- 
fonnation or  libel  of  information  shall  also  propound  in  distinct  articles  the 
raattei-s  relied  on  as  grounds  or  causes  of  forfeiture,  and  aver  the  same  to  be 
conti-aiy  to  the  form  of  the  statute  or  statutes  of  the  United  States  in  such  case 
pi*ovided,  as  the  case  may  require,  and  shall  conclude  with  a  prayer  of  due  pro- 
cess to  enforce  the  forfeiture,  and  to  give  notice  to  all  persons  concerned  in 
interest  to  appear  and  show  cause  at  the  return  day  of  the  process  why  the  for- 
feiture should  not  be  decreed. 

23. 

All  libels  in  instance  causes,  civil  or  maritime,  shall  state  the  nature  of  the 
cause ;  as,  for  example,  that  it  is  a  cause,  civil  and  maritime,  of  contract,  or  of 
tort  or  damage,  or  of  salvage,  or  of  possession,  or  other\\'ise,  as  the  case  may 
be ;  and  if  the  libel  be  in  rem,  that  the  property  is  within  the  district ;  and  if 
in  personam,  the  names  and  occupations  and  places  of  residence  of  the  parties. 
The  libel  shall  also  propound  and  articulate  in  distinct  articles  the  various  al- 
legations of  fact  upon  which  the  libellant  relies  in  support  of  his  suit,  so  that 
the  defendant  may  be  enabled  to  answer  distinctly  and  separately  the  several 
mattei-s  contained  in  each  article ;  and  it  shall  conclude  with  a  prayer  of  due 
process  to  enfoi-ce  his  rights  tw  rem,  or  in  personam  (as  the  case  may  require) , 
and  for  such  relief  and  redress  as  the  court  is  competent  to  give  in  the  premises. 
And  the  libellant  may  further  requii-e  the  defendant  to  answer  on  oath  all  inter- 
rogatories propounded  by  him  t^iuching  all  and  singular  the  allegations  in  the 
libel  at  the  close  or  conclusion  thereof. 

24. 

In  all  informations  and  libels,  in  causes  of  admiralty  and  maintimo  jurisdic- 
tion, amendments  in  matters  of  fonu,  may  be  made  at  any  time,  on  motion,  to 
26 
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the  court  as  of  course.  And  new  counts  may  be  filed,  and  amendments,  in  matters 
of  substance,  may  be  made,  upon  motion,  at  any  time  before  the  final  decree, 
upon  such  teims  as  the  court  shall  impose.  And  where  any  defect  of  form  is 
set  down  by  the  defendant  upon  special  exceptions  and  is  allowed,  the  court 
may,  in  granting  leave  to  amend,  impose  terms  upon  the  libellant. 

25. 

In  all  cases  of  libels  in  personam  the  court  may,  in  its  discretion,  upon  the 
appearance  of  the  defendant,  where  no  bail  has  been  taken,  and  no  a^chment 
of  property  has  been  made  to  answer  the  exigency  of  the  suit,  require  the  de- 
fendant to  give  a  stipulation,  with  sureties,  in  such  sum  as  the  court  shall  di- 
rect, to  pay  all  costs  and  expenses  which  shall  be  awarded  against  him  in  the 
suit,  upon  the  final  adjudication  thereof,  or  by  any  interlocutory  order,  in  the 
progress  of  the  suit. 

26. 

In  suits  in  rem  the  party  claiming  the  propert}'  shall  verify  his  claim  on  oatli 
or  solemn  affirmation,  stating  that  the  claimant  by  whom  or  on  whose  behalf 
the  claim  is  made,  is  the  true  and  bona-fide  owner,  and  that  no  other  person  is 
the  owner  thereof.  And  where  the  claim  is  put  in  by  an  agent  or  consignee,  he 
shall  also  make  oath  that  ho  is  duly  authorized  thereto  by  the  owner ;  or  if  the 
property  be,  at  the  time  of  the  arrest,  in  the  possession  of  the  master  of  a  ship, 
that  he  is  the  lawful  bailee  thereof  for  the  owner.  And  upon  putting  in  such 
claim,  the  claimant  shall  file  a  stipulation,  with  sureties,  in  such  sum  as  the 
court  shall  direct,  for  the  payment  of  all  costs  and  expenses  which  shall  be 
awai*ded  against  him  by  the  final  decree  of  the  court,  or,  upon  an  appeal,  by  the 
Appellate  Court. 

27. 

In  all  libels  in  causes  of  civil  and  maritime  jurisdiction,  whether  in  rem  or  in 
personam,  the  answer  of  the  defendant  to  the  allegations  in  the  libel  shall  be  on 
oath  or  solemn  affirmation ;  and  the  answer  shall  be  full  and  explicit  and  dis- 
tinct to  each  separate  article  and  separate  allegation  in  the  libel,  in  the  same 
order  as  numbered  in  the  libel,  and  shall  also  answer  in  like  manner  each  inter- 
rogatoiy  propounded  at  the  close  of  the  libel.* 

28. 

The  libellant  may  except  to  the  sufficiency,  or  fulness,  or  distinctness,  or  rel- 
evancy of  the  answer  to  the  articles  and  interrogatories  in  the  libel ;  and  if  the 
court  shall  adjudge  the  same  exceptions,  or  any  of  them,  to  be  good  and  valid, 
the  court  shall  order  the  (fefendant  forthwith,  within  such  time  as  the  court  shall 
dii*ect,  to  answer  the  same,  and  may  further  order  the  defendant  to  pay  such 
costs  as  the  court  shall  adjudge  reasonable. 

♦  Tide  Rule  48,  posU  page  3Ca 
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29. 

If  the  defendant  shall  omit  or  refuse  to  make  due  answer  to  the  libel  upon  the 
return  day  of  the  process,  or  other  day  assigned  by  the  court,  the  court  shall 
pronounce  him  to  be  in  contumacy  and  default ;  and  thereupon  the  libel  shall 
be  adjudged  to  be  taken  pro  confesso  against  him,  and  the  court  shall  proceed  to 
hear  the  cause  ex  parte  and  adjudge  therein  as  to  law  and  justice  shall  appertain. 
But  the  court  may,  in  its  discretion,  set  aside  the  default,  and,  upon  the  appli- 
cation of  the  defendant,  admit  him  to  make  answer  to  the  libel  at  any  time  be- 
fore the  final  hearing  and  decree,  upon  his  payment  of  all  the  costs  of  the  suit 
up  to  the  time  of  granting  leare  therefor. 

30. 

In  all  cases  where  the  defendant  answers,  but  does  not  answer  fully  and  ex- 
plicitly and  distinctly  to  all  the  matters  in  any  article  of  the  libel,  and  exception 
is  taken  thereto  by  the  libellant,  and  the  exception  is  allowed,  the  court  may, 
by  attachment,  compel  the  defendant  to  make  further  answer  thereto,  or  may 
direct  the  matter  of  the  exception  to  be  taken  pro  confesso  against  the  defendant 
to  the  full  purport  and  effect  of  the  article  to  which  it  purports  to  answer,  and 
as  if  no  answer  had  been  put  in  thereto. 

31. 

The  defendant  may  object,  by  his  answer,  to  answer  any  allegation  or  inter- 
rogatory contained  in  the  libel  which  will  expose  him  to  any  prosecution  or 
punishment  for  a  crime,  or  for  any  penalty  or  any  forfeiture  of  his  property  for 
any  penal  offence. 

32. 

The  defendant  shall  have  a  right  to  require  the  personal  answer  of  the  libel- 
lant upon  oath  or  solemn  affirmation  to  any  interrogatoi;ies  which  he  may,  at 
the  close  of  his  answer,  propound  to  the  libellant  touching  any  matters  charged 
in  the  libel,  or  touching  any  matter  of  defence  set  up  in  the  answer,  subject  to 
the  like  exception  as  to  matters  which  shall  expose  the  libellant  to  any  prosecu- 
tion, or  punishment,  or  forfeiture,  as  is  provided  in  the  31st  Rule.  In  default 
of  due  answer  by  the  libellant  to  such  interrogatories,  the  court  may  adjudge 
the  libellant  to  be  in  default  and  dismiss  the  libel,  or  may  compel  his  answer 
in  the  premises  by  attachment,  or  take  the  subject-matter  of  the  interrogatory 
pro  confesso  in  favor  of  the  defendant,  as  the  court,  in  its  discretion,  shall  deem 
most  fit  to  promote  public  justice, 

33. 

Where  cither  the  libellant  or  the  defendant  is  out  of  the  country,  or  unable, 
from  sickness  or  other  casualty,  to  make  an  answer  to  any  interrogatory  on  oath 
or  solemn  affirmation  at  the  proper  time,  the  couit  may,  in  its  discretion,  in  fur- 
therance of  the  due  administration  of  justice,  dispense  therewith,  or  may  award 
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a  commission  to  take  the  answer  of  the  defendant  when,  and  as  soon  as  it  may 
be  practicable. 

34. 

If  any  third  person  shall  intervene  in  any  cause  of  admiralty  and  maritime 
jmrisdiction  in  rem  for  his  own  interest,  and  he  is  entitled,  according  to  the 
course  of  admiralty  proceedings,  to  be  heard  for  his  own  interest  therein,  he 
shall  propound  the  matter  in  suitable  allegations,  to  which,  if  admitted  by  the 
court,  the  other  party  or  parties  in  the  suit  may  be  required,  by  order  of  the 
court  to  make  due  answer ;  and  such  further  proceedings  shall  be  had  and  de- 
cree rendered  by  the  court  therein  as  to  the  law  and  justice  shall  appertain.  But 
every  such  intervener  shall  be  required,  upon  filing  his  allegations,  to  give  a 
stipulation,  with  sureties,  to  abide  by  the  final  decree  rendered  in  the  cause, 
and  to  pay  all  such  costs  and  expenses  and  damages  as  shall  be  awarded  by  the 
court  upon  the  final  decree,  whether  it  is  rendered  in  the  original  or  appellate 
court. 

35. 

The  stipulations  required  by  the  last  preceding  rule,  or  on  appeal,  or  in  any 
other  admiralty  or  maritime  proceeding,  shall  be  given  and  taken  in  the  manner 
prescribed  by  rule  fifth  as  amended. 

36. 

Exceptions  may  be  taken  to  any  libel,  allegation,  or  answer,  for  surplusage, 
irrelevancy,  impertinence,  or  scandal ;  and  if,  upon  reference  to  a  master,  the 
exception  shall  be  reported  to  be  so  objectionable,  and  allowed  by  the  court,  the 
matter  shall  be  expunged,  at  the  cost  and  expense  of  the  party  in  whose  libel  or 
answer  the  same  is  found. 

37. 

In  cases  of  foreign  attachment,  the  garnishee  shall  be  required  to  answer  on 
oath  or  solemn  afi^rmation  as  to  the  debts,  credits,  or  effects  of  the  defendant  in 
his  hands,  and  to  such  interrogatories  touching  the  same  as  may  be  propounded 
by  the  libellant ;  and  if  he  shall  refuse  or  neglect  so  to  do,  the  couitmay  award 
compulsory  process  in  personam  against  him.  If  he  admits  any  debts,  credits, 
or  effects,  the  same  shall  be  held  in  his  hands,  liable  to  answer  the  exigency  of 
the  suit. 

38. 

In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other  proceeding  in 
rem,  where  freight  or  other  proceeds  of  property  are  attached  to  or  are  bound 
by  the  suit,  which  are  in  the  hands  or  possession  of  any  person,  the  court  may, 
upon  due  application,  by  petition  of  the  party  interested,  require  the  party  charged 
with  the  possession  thereof  to  appear  and  show  cause  why  the  same  should  not 
be  brought  into  court  to  answer  the  exigency  of  the  suit ;  and  if  no  sufficient 
cause  be  shown,  the  court  may  order  the  same  to  be  brought  into  court  to  answer 
Hie  exigency  of  the  suit ;  and  upon  failure  of  the  party  to  comply  with  the  order. 
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may  award  an  attachment,  or  other  compulsive  process,  to  compel  obedience 
thereto. 

39. 

If,  in  any  admiralty  suit,  the  libellant  shall  not  appear  and  prosecute  his  suit, 
according  to  the  course  and  orders  of  the  court,  he  shall  be  deemed  in  default 
and  contumacy ;  and  the  court  may,  upon  the  application  of  the  defendant,  pro- 
nounce the  suit  to  be  deserted,  and  the  same  may  be  dismissed  with  costs. 

40. 

The  court  may,  in  its  discretion,  upon  the  motion  of  the  defendant  and  the  pay- 
ment of  costs,  rescind  the  decrce  in  any  suit  in  which,  on  account  of  his  contu- 
macy and  default,  the  matter  of  the  libel  shall  have  been  decreed  against  him, 
and  grant  a  reheanng  thereof  at  any  time  within  ten  days  after  the  decree  has 
been  entered,  the  defendant  submitting  to  such  further  orders  and  terms  in  the 
premises  as  the  court  may  direct. 

41. 

All  sales  of  property  under  any  decree  in  admiralty  shall  be  made  by  the 
marshal  or  his  deputy,  or  other  proper  officer  assigned  by  the  court,  where  the 
marshal  is  a  paity  in  interest,  in  pui*suance  of  the  orders  of  the  court ;  and  the 
proceeds  thereof,  when  sold,  shall  be  forthwith  paid  into  the  registry  of  the  court 
by  the  officer  making  the  sale,  to  be  disposed  of  by  the  couit  according  to  law. 

42. 

All  moneys  paid  into  the  registry  of  the  court  shall  be  deposited  in  some  bank 
designated  by  the  court,  and  shall  be  so  deposited  in  the  name  of  the  court,  and 
shall  not  be  drawn  out  except  by  a  check  or  checks,  signed  by  a  judge  of  the 
court,  and  countei*signed  by  the  clerk,  stating  on  whose  account  and  for  whose 
use  it  is  drawn,  and  in  what  suit  and  out  of  what  fund  in  paiticular  it  is  paid. 
The  clerk  shall  keep  a  regular  book,  containing  a  memorandum  and  copy  of  all 
the  checks  so  drawn,  and  the  date  thereof. 

43. 

Any  person  having  an  interest  in  any  proceeds  in  the  registry  of  the  court 
shall  have  a  right,  by  petition  and  sumpaary  proceeding,  to  intervene  pro  inter- 
esse  sue  for  a  delivery  thereof  to  him ;  and  upon  due  notice  to  the  advei*se  par- 
ties, if  any,  the  court  shall  and  may  proceed  summanly  to  hear  and  decide 
thereon,  and  to  decree  therein  according  to  law  and  justice.  And  if  such  peti- 
tion or  claim  shall  be  deserted,  or  upon  a  hearing,  bo  dismissed,  the  court  may, 
in  its  discretion,  award  costs  against  the  petitioner  in  favor  of  the  adverse  part} . 

44. 

In  cases  where  the  court  shall  deem  it  expedient  or  necessary  for  the  purposes 
of  justice,  the  court  may  refer  any  matters  arising  in  the  progress  of  the  suit  to 
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one  or  more  commissioners,  to  be  appointed  by  the  court  to  hear  the  partied  and 
make  report  therein.  And  such  commissioner  or  commissioners  shall  have  and 
possess  all  the  powers  in  the  premises  which  are  usually  given  to  or  exercised 
by  masters  in  chancery  in  reference  to  them,  including  the  power  to  administer 
oaths  to  and  examine  the  parties  and  witnesses  touching  the  premises. 

45. 

All  appeals  from  the  District  to  the  Circuit  Court  must  be  made  while  the 
court  is  sitting,  or  within  such  other  period  as  shall  be  designated  by  the  District 
Court  by  its  general  rules,  or  by  an  order  specially  made  in  the  particular  suit, 
or  in  case  no  such  rule  or  order  be  made,  then  within  thirty  days  from  the  ren- 
dering of  the  decree.* 

46. 

In  all  cases  not  provided  for  by  the  foregoing  rules  the  District  and  Circuit 
Courts  are  to  regulate  the  practice  of  the  said  couits,  respectively,  in  such  man- 
ner as  they  shall  deem  most  expedient  for  the  due  administration  of  justice  in 
suits  in  admiralty  .f 

47. 

In  all  suits  in  personam  where  a  simple  warrant  of  arrest  issues  and  is  exe- 
cuted, bail  shall  be  taken  by  the  marshal  and  the  court  in  those  cases  only  in 
which  it  is  required  by  the  laws  of  the  state  where  an  arrest  is  made  upon  simi- 
lar or  analogous  process  issuing  from  the  state  courts. 

And  imprisonment  for  debt,  on  pi'ocess  issuing  out  of  the  Admiralty  Court,  is 
abolished  in  all  cases  where,  by  the  laws  of  the  state  in  which  the  court  is  held, 
imprisonment  for  debt  has  been,  or  shall  be  hereafter,  abolished,  upon  similar 
or  analogous  process  issuing  from  a  state  court. 

Promulgated  December  Term,  1850.     10  How.  V. 

48. 

The  twenty-seventh  rule  shall  not  apply  to  cases  where  the  sum  or  value  In 
dispute  does  not  exceed  fifty  dollars,  exclusive  of  costs,  unless  the  District  Court 
shall  be  of  opinion  that  the  proceedings  prescribed  by  that  rule  are  necessary 
for  the  pui*poses  of  justice  in  the  case  before  the  court. 

All  rules  and  parts  of  rules  heretofore  adopted  inconsistent  with  this  order  are 
hereby  repealed  and  annulled. 

Promulgated  December  Term.  1860.    10  How.  VI. 

49. 

Further  proof  taken  in  a  Circuit  Court  upon  an  admiralty  appeal  shall  be  by 
deposition,  taken  before  some  conmiissioner  appointed  by  a  Circuit  Court,  pur* 

«  Ab  amended  May  «,  1872.    ISWall.XIY. 

t  The  above  rales  were  promulgated  at  the  December  Term,  1844,  and  took  effect  September  ]» 
1845.    8How.  m. 
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suant  to  the  acts  of  Congress  in  that  behalf,  or  before  some  officer  authorized  to 
take  depositions  by  the  thirtieth  section  of  the  act  of  Congress  of  the  24th  of 
September,  1789,  upon  an  oral  examination  and  cross-examination,  unless  the 
court  in  which  such  appeal  shall  be  pending,  or  one  of  the  judges  thereof,  shall, 
upon  motion,  allow  a  commission  to  issue  to  take  such  deposition  upon  written 
interrogatories  and  cross-interrogatories.  When  such  deposition  shall  be  taken 
by  oral  examination,  a  notification  from  the  magistrate  before  whom  it  is  to  be 
taken,  or  from  the  clerk  of  the  court  in  which  such  appeal  shall  be  pending,  to 
the  adverse  party  to  be  present  at  the  taking  of  the  same,  and  to  put  interroga- 
tories, if  he  think  fit,  shall  be  served  on  the  advei'se  paity,  or  his  attorney,  allow- 
ing time  for  their  attendance  after  being  notified  not  less  than  twenty-four  hours, 
iuid  in  addition  thereto  one  day,  Sundays  exclusive,  for  every  twenty  miles  travel : 
Provided,  That  the  court  in  which  such  appeal  may  be  pending,  or  either  of  the 
judges  thereof,  may,  upon  motion,  increase  or  diminish  the  length  of  notice 
above  required. 
Promulgated  December  Term,  1851.     13  How.  VI.    See  Rev.  Stat.  §  865. 

50. 

When  oral  evidence  shall  be  taken  down  by  the  clerk  of  the  District  Court, 
pursuant  to  the  above-mentioned  section  of  the  act  of  Congress,  and  shall  be 
transmitted  to  the  Circuit  Couit,  the  same  may  be  used  in  evidence  on  the  appeail, 
saving  to  each  pai-ty  the  right  to  take  the  depositions  of  the  same  witnesses,  or 
either  of  them,  if  he  should  so  elect. 

Promulgated  December  Term,  1851.     13  How.  VI. 

51. 

When  the  defendant,  in  his  answer,  alleges  new  facts,  these  shall  be  consid- 
ered as  denied  by  the  libellant,  and  no  replication,  general  or  special,  shall  be 
allowed.  But  within  such  time  after  the  answer  is  filed  as  shall  be  fixed  by  the 
District  Court,  either  by  general  rule  or  by  special  order,  the  libellant  may 
amend  his  libel  so  as  to  confess  and  avoid,  or  explain,  or  add  to  the  now  mat- 
ters set  forth  in  the  answer ;  and  within  such  time  as  may  be  fixed,  in  like  man- 
ner, the  defendant  shall  answer  such  amendments. 

Promulgated  December  Term,  1854.     17  How.  VI. 

52. 

The  clerks  of  the  District  Courts  shall  make  up  the  records  to  be  transmit- 
ted to  the  Circuit  Courts  on  appeals,  so  that  the  same  shall  contain  the  following : 

1.  The  style  of  the  court. 

2.  The  names  of  the  parties,  setting  forth  the  original  parties,  and  those  who 
have  become  parties  before  the  appeal,  if  any  change  has  taken  place. 

3.  If  bail  was  taken,  or  property  was  attached  or  arrested,  the  process  of 
arrest  or  attachment  and  the  service  thereof,  all  bail  and  stipulations,  and,  if 
any  sale  has  been  made,  the  orders,  waiTants,  and  reports  relating  thereto. 

4.  The  libel  with  exhibits  annexed  thereto. 

5.  The  pleadings  of  the  defendant,  with  the  exhibits  annexed  thereto! 
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6.  The  testimony  od  the  part  of  the  libellant,  and  snj  exhibits  not  annexed 
to  the  libel. 

7.  The  testimony  on  the  part  of  the  defendant,  and  any  exhibits  not  annexed 
to  his  pleadings. 

8.  Any  order  of  the  court  to  which  exception  was  made. 

9.  Any  report  of  an  assessor  or  assessors,  if  excepted  to,  with  the  orders  of 
the  court  respecting  the  same,  and  the  exceptions  to  the  report.  If  the  report 
was  not  excepted  to,  only  the  fact  that  a  reference  was  made,  and  so  much  of 
the  report  as  shows  what  results  were  arrived  at  by  the  assessor,  are  to  be  stated. 

10.  The  final  decree. 

11.  The  prayer  for  an  appeal,  and  the  action  of  the  District  Court  thereon ; 
and  no  reasons  of  appeal  shall  be  filed  or  inseited  in  the  transcript. 

The  following  shall  be  omitted : 

1.  The  continuances. 

2.  All  motions,  rules,  and  oi-ders  not  excepted  to  which  are  merely  prepara- 
tory for  trial. 

3.  The  commissions  to  take  depositions,  notices  therefor,  their  captions,  and 
certificates  of  their  being  sworn  to,  unless  some  exception  to  a  deposition  in  the 
Distnct  Court  was  founded  on  some  one  or  more  of  these ;  in  which  case  so  much 
of  either  of  them  as  may  be  involved  in  the  exception  shall  be  set  out.  In  all 
other  eases  il  shall  be  suflScient  to  give  the  name  of  the  witness,  and  to  copy  the 
interrogatones  and  answers,  and  to  state  the  name  of  the  commissioner,  and  the 
place  where  and  the  date  when  the  deposition  was  sworn  to ;  and  in  copying  all 
depositions  taken  on  interrogatories,  the  answer  shall  be  inserted  immediately 
following  the  question. 

2.  The  clerk  of  the  District  Court  shall  page  the  copy  of  the  recoixi  thus  made 
up,  and  shall  make  an  index  thereto,  and  he  shall  ceitify  the  entire  document, 
at  the  end  thereof,  under  the  seal  of  the  court,  to  be  a  transcript  of  the  record 
of  the  District  Court  in  the  cause  named  at  the  beginning  of  the  copy  made  up 
pursuant  to  this  rule ;  and  no  other  certificate  of  the  record  shall  be  needful  or 
inserted. 

3.  Hereafter,  in  making  up  the  record  to  be  transmitted  to  the  Circuit  Couit  on 
appeal,  the  clerk  of  the  Distinct  Couit  shall  omit  therefrom  any  of  the  pleading, 
testimony  or  exhibits  which  the  parties,  by  their  pi*octors,  shall,  by  written 
stipulation,  agi*ee  may  be  omitted,  and  such  stipulation  shall  be  ceitified  up 
with  the  record. 

Promulgated  December  Term,  1854.  17  How.  VI.  Amended  by  adding 
clause  3,  May  2,  1881.     113  U.  S.  XIII. 

53. 

Whenever  a  cross-libel  is  filed  upon  any  counter-claim  arising  out  of  the  same 
cause  of  action  for  which  the  original  libel  was  filed,  the  respondents  in  the 
cross-libel  shall  give  security  in  the  usual  amount  and  form,  to  respond  in  dam- 
ages as  claimed  in  said  cross-libel,  unless  the  court  on  cause  shown,  shall  other- 
vrise  direct;  and  all  pro<;eedings  upon  the  original  libel  shall  be  stayed  until 
such  security  shall  be  giv«n. 

Proibulgated  December  Term,  1868.    7  Wall.  V. 
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54. 

When  any  ship  or  vessel  shall  be  libeled,  or  the  owner  or  owners  thereof  shall 
be  sued,  for  any  embezzlement,  loss,  or  destruction  by  the  master,  officers, 
mariners,  passengers,  or  any  other  person  or  persons,  of  any  propei-ty,  goods 
or  merchandise,  shipped  or  put  on  board  of  such  ship  or  vessel,  or  for  any  loss, 
damage  or  injury  by  collision,  or  for  any  act,  matter,  or  thing,  loss,  damage,  or 
forfeiture,  done,  occasioned  or  incurred,  without  the  privity  or  knowledge  of 
such  owner  or  owners,  and  he  or  they  shall  desire  to  claim  the  benefit  of  limi- 
tation of  liability  provided  for  in  the  thiix]  and  fourth  sections  of  the  act  of 
March  3,  1851,  entitled  **  An  act  to  limit  the  liability  of  shipowners  and  for 
other  purposes,"  now  embodied  in  sections  4283  to  4285  of  the  Revised  Statutes, 
the  said  owner  or  owners  shall  and  may  file  a  libel  or  petition  in  the  proper  Dis- 
trict Court  of  the  United  States,  as  hereinafter  specified,  setting  forth  the  facf-s 
and  circumstances  on  which  such  limitation  of  liability  is  claimed,  and  praying 
proper  relief  in  that  behalf ;  and  thereupon  said  court,  having  caused  due  ap- 
praisement to  be  had  of  the  amount  or  value  of  the  interest  of  said  owner  or 
owners,  respectively,  in  such  ship  or  vessel,  and  her  freight,  for  the  voyage, 
shall  make  an  order  for  the  payment  of  the  same  into  court,  or  for  the  giving 
of  a  stipulation,  with  surties,  for  the  payment  thereof  into  court  whenever  the 
same  shall  be  ordered ;  or,  if  the  said  owner  or  owners  shall  so  elect,  the  said 
court  shall,  without  such  appraisement,  make  an  order  for  the  transfer  by  him  or 
them  of  his  or  their  interest  in  such  vessel  and  freight  to  a  trustee  to  be  appoint- 
ed by  tlie  court  under  ihe  fourth  section  of  said  act ;  and,  upon  compliance  with 
such  order,  the  said  court  shall  issue  a  monition  against  all  persons  claiming 
damages  for  any  such  embezzlement,  loss,  destruction,  damage,  or  injury,  cit- 
ing them  to  appear  before  the  said  court  and  make  due  proof  of  their  respective 
claims  at  or  before  a  certain  time  to  be  named  in  said  writ,  not  less  than  thi*ee 
months  from  the  issuing  of  the  same;  and  public  notice  of  such  monition  shall 
be  given  as  in  other  cases,  and  such  further  notice  reserved  through  the  post- 
office,  or  otherwise,  as  the  court,  in  its  discretion,  may  direct;  and  the  said  court 
shall  also,  on  the  application  of  the  said  owner  or  owners,  make  an  order  to  re- 
sti-ain  the  further  prosecution  of  all  and  any  suit  or  suits  against  said  owner  or 
owners  in  respect  of  any  such  claim  or  claims. 

Promulgated  May  6, 1872.  13  Wall.  XII.  Amended  January  26, 1891.  137 
U.  S.  711. 

65- 

Proofs  of  all  claims  which  shall  be  presented  in  pursuance  of  said  monition 
shall  be  made  before  a  commissioner,  to  be  designated  by  the  court,  subject  to 
the  right  of  any  person  interested  to  question  or  controvert  the  same ;  and,  upon 
the  completion  of  said  proofs,  the  commissioner  shall  make  report  of  the  claims 
so  proven,  and  upon  confirmation  of  said  report,  after  hearing  any  exceptions 
thereto,  the  moneys  paid  or  secured  to  be  paid  into  court,  as  aforesaid,  or  the 
proceeds  of  said  ship  or  vessel  and  freight  (after  payment  of  costs  and  ex- 
penses), shall  be  divided  pro  rata  amongst  the  several  claimants,  in  proportion 
to  the  amount  of  their  respective  claims,  duly  proved  and  confirmed  as  aforesaid. 
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saving  however,  to  all  paities  any  pnority  to  which  they  may  be  legally  en- 
titled. 
Promulgated  May  6,  1872.     18  Wall.  XIII. 

66. 

In  the  proceedings  aforesaid,  the  said  owner  or  owners  shall  be  at  liberty  to 
contest  his  or  their  liability,  or  the  liability  of  said  ship  or  vessel  for  said  embez- 
zlement, loss,  destruction,  damage,  or  injury  (independently  of  the  limitation  of 
liability  claimed  under  said  act),  provided  that,  in  his  or  their  libel  or  petition, 
he  or  they  shall  state  the  facts  and  circumstances  by  reason  of  which  exemption 
from  liability  is  claimed ;  and  any  pei*son  or  persons  claiming  damages  as  afoi'e- 
said,  and  who  shall  have  presented  his  or  their  claim  to  the  commissioner  under 
oath,  shall  and  may  answer  such  libel  or  petition  and  contest  the  right  of  the 
owner  or  owners  of  said  ship  or  vessel,  either  to  an  exemption  from  liability, 
or  to  a  limitation  of  liability,  under  the  said  act  of  Congress,  or  both. 

Promulgated  May  6,  1872.     13  Wall.  XKI. 

57. 

The  said  libel  or  petition  shall  be  filed  and  the  said  proceedings  had  in  any 
Distiict  Court  of  the  United  States  in  which  said  ship  or  vessel  may  be  libeled 
to  answer  for  any  such  embezzlement,  loss,  destruction,  damage,  or  injury ;  or, 
if  the  said  ship  or  vessel  be  not  libeled,  tlien  in  the  Distnet  Court  for  any  distinct 
in  which  the  said  owner  or  owners  may  be  sued  in  that  behalf.  When  the  said 
ship  or  vessel  has  not  been  libeled  to  answer  the  matters  aforesaid,  and  suit  has 
not  been  commenced  against  the  said  owner  or  owners,  or  has  been  commenced 
in  a  disti'ict  other  than  that  in  which  the  said  ship  or  vessel  may  be,  the  said  pro- 
ceedings may  be  had  in  the  District  Court  of  the  district  in  which  the  said  ship 
or  vessel  may  be,  and  where  it  may  be  subject  to  the  control  of  such  court  for 
the  purposes  of  the  case  as  herein  before  provided.  If  the  ship  have  already 
been  libeled  and  sold,  the  proceeds  shall  represent  the  same  for  the  purpose  of 
these  rules. 

Promulgated  May  6,  1872.  18  Wall.  XEI.  Amended  April  22,  1889.  130 
U.  S.  705. 

58. 

All  the  preceding  rules  and  regulations  for  proceeding  in  causes  where  the 
owner  or  owners  of  a  ship  or  vessel  shall  desire  to  claim  the  benefit  of  limita- 
tion of  liability  provided  for  in  the  act  of  Congress  in  that  behalf,  shall  apply 
to  the  Circuit  Courts  of  the  United  States  where  such  cases  are  or  shall  be  pend- 
ing in  said  courts  on  appeal  from  the  District  Courts. 

Promulgated  March  30,  1881.     108  U.  S.  XIII. 

59. 

In  a  suit  for  damage  by  collision,  if  the  claimant  of  any  vessel  proceeded 
against,  or  any  respondent  proceeded  against  in  personam,  shall,  by  petition,  on 
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oath,  presented  before  or  at  the  time  of  answering  the  libel,  or  within  such  fur- 
ther time  as  the  court  may  allow,  and  containing  suitable  allegations  showing 
fault  or  negligence  in  any  other  vessel  contributing  to  the  same  collision,  and 
the  particulars  thereof,  and  that  such  other  vessel  or  any  other  party  ought  to 
be  proceeded  against  in  the  same  suit  for  such  damage,  pray  that  process  be  is- 
sued against  such  vessel  or  party  to  that  end,  such  process  may  be  issued,  and 
if  duly  served,  such  suit  shall  proceed  as  if  such  vessel  or  party  had  been  origi- 
nally proceeded  against ;  the  other  parties  in  the  suit  shall  answer  the  petition ; 
the  claimant  of  such  vessel  or  such  new  party  shall  answer  the  libel ;  and  such 
further  proceedings  shall  be  had  and  decree  rendered  by  the  court  in  the  suit  as 
to  law  and  justice  shall  appertain.  But  every  such  petitioner  shall  upon  filing 
his  petition,  give  a  stipulation,  with  sufficient  sureties,  to  pay  to  the  libellant 
and  to  any  claimant  or  new  party  brought  in  by  virtue  of  such  process,  all  such 
costs,  damages,  and  expenses  as  shall  be  awarded  against  the  petitioner  by  the 
court  upon  the  final  decree,  whether  rendered  in  the  original  or  appellate  court ; 
and  any  such  claimant  or  new  party  shall  give  the  same  bonds  or  stipulations 
which  are  required  in  like  cases  from  parties  brought  in  under  process  issued 
on  the  prayer  of  a  libellant. 
Promulgated  March  26,  1883.    112  U.  S.  743. 
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RULES 


OF 


SUPREME  COURT  OF  THE  UNITED  STATES. 


1. 

CLERK. 

1.  The  clerk  of  this  court  shall  reside  and  keep  the  office  at  the  seat  of  the 
National  Crovernment,  and  he  shall  not  practice,  either  as  attorney  or  counsellor, 
in  this  court,  or  in  any  other  court,  while  he  shall  continue  to  be  clerk  of  this 
court. 

2.  The  clerk  shall  not  permit  any  onginal  record  or  paper  to  be  taken  from 
the  court-room,  or  from  the  office,  without  an  order  fi'om  the  court,  except  as 
pix)vided  by  Rule  10. 

2. 

ATTORNEYS  AND  COUNSELLORS. 

1.  It  shall  be  requisite  to  the  admission  of  attorneys  or  counsellors  to  practice 
in  this  court,  that  they  shall  have  been  such  for  three  years  past  in  the  Supreme 
Ck)urts  of  the  states  to  which  they  respectively  belong,  and  that  their  private  and 
professional  character  shall  appear  to  be  fair. 

2,  They  shall  respectively  take  and  subscribe  the  following  oath  or  affiima- 
tion,  viz. : 

I,  ,  do  solemnly  swear  [or  affirm]  that  I  will  demean  myself,  as 

an  attorney  and  counsellor  of  this  court,  uprightly,  and  according  to  law ;  and 
that  I  will  support  the  Constitution  of  the  United  States. 


PRACTICE. 

This  court  considers  the  former  practice  of  the  Courts  of  King's  Bench  and  of 
Chancery,  in  England,  as  affording  outlines  for  the  practice  of  this  court ;  and 
will,  from  time  to  time,  make  such  alterations  therein  as  circumstances  may 
render  necessary. 


BILL  OP  EXCEPTIONS. 

The  judges  of  the  Circuit  and  District  Courts  shall  not  allow  any  bill  of  excep- 
tions which  shall  contain  the  charge  of  the  court  at  large  to  the  jury  in  trials  at 
(896) 
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common  law,  upon  any  general  exception  to  the  whole  of  such  charge.  But 
the  party  excepting  shall  be  required  to  state  distinctly  the  several  matters  of 
law  in  such  charge  to  which  he  excepts;  and  those  matters  of  law,  and  those 
only,  shall  be  inserted  in  the  bill  of  exceptions  and  allowed  by  the  court. 


PROCESS. 

1.  All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the  United 
States. 

2.  When  process  at  common  law  or  in  equity  shall  issue  against  a  stat«, 
the  same  shall  be  served  on  the  governor,  or  chief  executive  magistrate,  and 
attoniey-general  of  such  state. 

3.  Process  of  subpoBna,  issuing  out  of  this  court,  in  any  suit  in  equity,  shall 
be  served  on  the  defendant  sixty  days  before  the  return-day  of  the  said  process ; 
and  if  the  defendant,  on  such  service  of  the  subpoena  shall  not  appear  at  the 
return-day,  the  complainant  shall  be  at  liberty  to  proceed  ex  parte, 

6. 

MOTIONS. 

1.  All  motions  to  the  couit  shall  be  reduced  to  wnting,  and  shall  contaiti  a 
brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  motion,  and 
no  more,  without  special  leave  of  the  court,  granted  before  the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court,  shall  be 
healed,  unless  previous  notice  has  been  given  to  the  advei*se  party,  or  the  counsel 
or  attorney  of  such  party. 

4.  All  motions  to  dismiss  writs  of  eiTor  and  appeals,  except  motions  to  docket 
and  dismiss  under  Rule  9,  must  be  submitted  in  the  first  instance  on  printed 
briefs  or  arguments.  If  the  court  desires  further  argument  on  that  subject,  it 
will  be  ordered  in  connection  with  the  hearing  on  the  merits.  The  party  mov- 
ing to  dismiss  shall  serve  notice  of  the  motion,  with  a  copy  of  his  brief  of  argu- 
ment, on  the  counsel  for  plaintiff  in  eiTor  or  appellant  of  record  in  this  court, 
at  least  three  weeks  before  the  time  fixed  for  submitting  the  motion,  in  all  cases 
except  where  tlie  counsel  to  be  notified  resides  west  of  the  Rocky  Mountains, 
in  which  case  the  notice  shall  be  at  least  thirty  days.  Afiidavits  of  the  deposit 
in  the  mail  of  the  notice  and  brief  to  the  proper  address  of  the  counsel  to  be 
served,  duly  post-paid,  at  such  time  as  to  reach  him  by  due  coui*se  of  mail,  the 
three  weeks  or  thiity  days  before  the  time  fixed  by  the  notice,  will  be  regarded 
as  prima  facie  evidence  of  service  on  counsel  who  reside  without  the  District  of 
Columbia.  On  proof  of  such  service,  the  motion  will  be  considered,  unless,  for 
satisfactoi7  reasons,  further  time  be  given  by  the  court  to  either  party. 

6.  There  may  be  united,  with  a  motion  to  dismiss  a  writ  of  eiTor  or  an  appeal, 
a  motion  to  a£Srm  on  the  ground  that,  although  the  record  may  show  that  this 
court  has  jurisdiction,  it  is  manifest  the  writer  appeal  was  taken  for  delay  only, 
or  that  the  question  on  which  the  jurisdiction  depends  is  so  frivolous  as  not  to 
need  further  argument. 
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6.  The  court  will  not  hear  argaments  on  Saturday  (unless  for  special  cause 
it  shall  order  to  the  contraiy),  but  will  devote  that  day  to  the  other  business  of 
the  court.  The  motion-day  shall  be  Monclay  of  each  week ;  and  motions  not 
required  by  the  rules  of  the  court  to  be  put  on  the  docket  shall  be  entitled  to 
preference  immediately  after  the  reading  of  opinions,  if  such  motions  shall  be 
made  before  the  court  shall  have  entered  upon  the  hearing  of  a  case  upon  the 
docket. 


LAW  LIBRARY. 

1.  During  the  session  of  the  court,  any  gentleman  of  the  bar  having  a  case 
on  the  docket,  and  wishing  to  use  any  book  or  books  in  the  law  library,  shall 
be  at  liberty,  upon  application  to  the  clerk  of  the  court,  to  receive  an  order  to 
take  the  same  (not  exceeding  at  any  one  time  three)  from  the  library,  he  being 
thereby  responsible  for  the  due  return  of  the  same  within  a  reasonable  time,  or 
when  required  by  the  clerk.  It  shall  be  the  duty  of  the  clerk  to  keep,  in  a  book 
for  that  purpose,  a  record  of  all  books  so  delivered,  which  are  to  be  charged 
against  the  party  receiving  the  same.  And  in  case  the  same  shall  not  be  so  1*6- 
tuiDcd,  the  party  receiving  the  same  shall  be  responsible  for  and  forfeit  and  pay 
twice  the  value  thereof,  and  also  one  dollar  per  day  for  each  day's  detention 
beyond  the  limited  time. 

2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there  carefully  preserved, 
one  copy  of  the  printed  record  in  every  case  submitted  to  the  court  for  its  con- 
sideration, and  of  all  printed  motions,  briefs,  or  arguments  filed  therein. 

3.  The  marshal  shall  take  charge  of  the  books  of  the  court,  together  with  such 
of  the  duplicate  law-books  as  Congress  may  direct  to  be  transferred  to  the  court, 
and  aiTange  them  in  the  conference-room,  which  he  shall  have  fitted  up  in  a 
proper  manner ;  and  he  shall  not  permit  such  books  to  be  taken  therefrom  by 
uny  one  except  the  justices  of  the  court. 

8. 

WRIT  OF  ERROR,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed  shall 
make  return  of  the  same,  by  tmnsmitting  a  true  copy  of  the  record,  and  of  the 
assignment  of  errors,  and  of  all  proceedings  in  the  case,  under  his  hand  and  the 
seal  of  the  court. 

2.  In  all  cases  brought  to  this  court,  by  writ  of  error  or  appeal,  to  review  any 
judgment  or  decree,  the  clerk  of  the  court  by  which  such  judgment  or  decree 
was  rendered  shall  annex  to  and  transmit  with  the  recoi*d  a  copy  of  the  opinion 
or  opinions  filed  in  the  case. 

8.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself,  and  not 
by  reference,  all  the  papere,  exhibits,  depositions,  and  other  proceedings  which 
are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  presiding 
judge  in  any  Ciicuit  Court,  or  District  Court  exercising  Circuit-Court  jurisdic- 
tion, that  original  papers  of  any  kind  should  be  inspected  in  this  court  upon 
writ  of  en*or  or  appeal,  such  presiding  judge  may  make  such  rule  or  order  for 
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the  safe-keeping,  transporting,  and  return  of  such  original  papers  as  to  him 
may  seem  proper,  and  this  court  will  receive  and  consider  such  onginal  papers 
in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable  not  ex- 
ceeding thirty  days  from  the  day  of  signing  the  citation,  whether  the  return  day 
fall  in  yacation  or  in  term  time,  and  be  served  before  the  return  day. 

6.  The  recoi-d  in  cases  of  admimlty  and  maritime  jurisdiction,  when  under 
the  requirements  of  law  the  facts  have  been  found  in  the  court  below,  and  the 
power  of  review  is  limited  to  the  determination  of  questions  of  law  arising  on 
the  record,  shall  be  confined  to  the  pleatlings,  the  findings  of  fact,  and  conclu- 
sions of  law  thereon,  the  bills  of  exceptions,  the  final  judgment  or  decree,  and 
such  interlocutory  orders  and  decrees  as  may  be  necessary  to  a  proper  review  of 
the  case. 

9. 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket  the  case 
and  file  the  record  thereof  with  the  clerk  of  this  court  by  or  before  the  return 
day,  whether  in  vacation  or  in  terra  time.  But,  for  good  cause  shown,  the  jus- 
tice or  judge  who  signed  the  citation,  or  any  justice  of  this  court,  may  enlarge 
the  time,  by  or  before  its  expiration,  the  order  of  enlargement  to  be  filed  with 
the  clerk  of  this  court.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  com- 
ply with  this  rule,  the  defendant  in  error  or  appellee  may  have  the  cause  docket- 
ed and  dismissed  upon  producing  a  certificate,  whether  in  term  time  or  vacation, 
from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  rendered,  stat- 
ing the  case  and  certifying  that  such  writ  of  enx)r  or  appeal  has  been  duly  sued 
out  or  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be  en- 
titled to  docket  the  case  and  file  the  record  after  the  same  shall  have  been  dock- 
eted and  dismissed  under  this  rule,  unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the  case 
and  file  a  copy  of  the  record  with  the  clerk  of  this  court ;  and,  if  the  case  is  dock- 
eted and  a  copy  of  the  record  filed  with  the  clerk  of  this  court  by  the  plaintiff 
in  error  or  appellant  within  the  period  of  time  above  limited  and  prescribed  by 
this  rule,  or  by  the  defendant  in  error  or  appellee  at  any  time  thereafter,  the 
case  shall  stand  for  argument. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of  error 
or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the  case  shall 
be  entered. 

4.  In  all  cases  where  the^period  of  thirty,  days  is  mentioned  in  Rule  8,  it  shall 
be  extended  to  sixty  days  in  writs  of  error  and  appeals  from  California,  Ore- 
gon, Nevada,  Washington,  New  Mexico,  Utah,  Arizona,  Montana,  Wyoming, 
North  Dakota,  South  Dakota,  Alaska  and  Idaho. 

10. 

FRIUnNO  BECORD3. 

> 

1.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing  a  case  and 
filing  the  record,  shall  enter  into  an  undertaking  to  the  clerk,  with  surety  to  his 
satisf action,  for  the  payment  of  his  fees,  or  otherwise  satisfy  him  in  that  behalf. 
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2.  The  clerk  shall  cause  an  estimate  to  be  made  of  the  cost  of  printinj!^  the 
record,  and  of  his  fee  for  preparing  it  for  the  pnnter  and  supervising  the  pnnt- 
ing,  and  shall  notify  to  the  party  docketing  the  case  the  amount  of  the  estimate. 
If  he  shall  not  pay  it  within  a  reasonable  time,  the  clerk  shall  notify  the  adverse 
paity,  and  he  may  pay  it.  If  neither  party  shall  pay  it,  and  for  want  of  such  pay- 
ment the  record  shall  not  have  been  printed  when  a  case  is  reached  in  the  regu- 
lar call  of  the  docket,  after  March  1,  1884,  the  case  shall  be  dismissed. 

3.  Upon  payment  by  either  party  of  the  amount  estimated  by  the  clerk, 
twenty-five  copies  of  the  record  shall  be  printed,  under  his  supervision,  for  the 
use  of  the  court  and  of  counsel. 

4.  In  cases  of  appellate  jurisdiction  the  original  transcript  on  file  shall  be 
taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause  copies  to  be  made 
for  the  printer  of  such  original  papers,  sent  up  under  Rule  8,  section  4,  as  are 
necessary  to  be  printed ;  and  of  the  whole  record  in  cases  of  original  jurisdiction. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed  copy  is 
properly  indexed.  He  shall  distribute  the  printed  copies  to  the  justices  and  the 
reporter,  from  time  to  time,  as  required,  and  a  copy  to  the  counsel  for  the  respec- 
tive parties. 

6.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee  of  the  clerk, 
shall  be  less  than  the  amount  estimated  and  paid,  the  amount  of  the  difference 
shall  be  refunded  by  the  clerk  to  the  paity  paying  it.  If  the  actual  cost  and 
clerk^s  fee  shall  exceed  the  estimate,  the  amount  of  the  excess  shall  be  paid  to 
the  clerk  before  the  delivery  of  a  printed  copy  to  either  party  or  his  counsel. 

7.  In  case  of  revei*sal,  affirmance,  or  dismissal,  with  costs,  the  amount  of 
the  cost  of  printing  the  record  and  of  the  clcrk^s  fee  shall  be  taxed  against  the 
party  a^inst  whom  costs  are  given,  and  shall  be  inserted  in  the  body  of  the 
mandate  or  other  proper  process. 

8.  Upon  tlie  clerk's  producing  satisfactory  evidence,  by  affidavit  or  the  ac- 
knowledgment of  the  parties  or  their  sureties,  of  having  served  a  copy  of  the 
bill  of  fees  due  by  them  respectively,  in  this  court,  on  such  parties  or  their 
sureties,  an  attachment  shall  issue  against  such  parties  or  sureties,  respectively, 
to  compel  payment  of  said  fees. 

9.  The  plaintiff  in  error  or  appellant  may,  withiti  ninety  days  after  filing  the 
record  in  this  court,  file  with  the  clerk  a  statement  of  the  errors  on  which  he 
intends  to  rely,  and  of  the  parts  of  the  record  which  he  thinks  necessary  for  the 
consideration  thereof,  and  forthwith  serve  on  the  adverse  party  a  copy  of  such 
statement.  The  adverse  party,  within  ninety  days  thereafter,  may  designate  in 
writing,  filed  with  tlie  clerk,  additional  parts  of  the  record  which  ho  thinks  ma- 
terial ;  and,  if  he  shall  not  do  so,  he  shall  be  held  to  have  consented  to  a  hear- 
ing on  the  parts  designated  by  the  plaintiff  in  error  or  appellant.  If  parts  of 
the  record  shall  be  so  designated  by  one  or  both  of  the  parties,  the  clerk  shall 
pnnt  those  parts  only ;  and  the  court  will  consider  nothing  but  those  parts  of 
the  record,  and  the  eiTora  so  stated.  If  at  the  hearing  it  shall  appear  that  any 
material  part  of  the  record  has  not  been  printed,  the  writ  of  error  or  appeal 
may  be  dismissed,  or  such  other  order  made  as  the  circumstances  may  appear 
to  the  court  to  require.  If  the  defendant  in  error  or  appellee  shall  have  caused 
unnecessary  parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made 
as  the  court  shall  think  proper. 
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The  fees  of  the  clerk  under  Rule  24,  section  7,  shall  be  computed,  as  at  pres- 
ent, on  the  folios  in  the  record  as  filed,  and  shall  be  in  full  for  the  performance 
of  his  duties  in  the  execution  thereof. 

11. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or  appeal 
shall  contain  any  document,  paper,  testimony,  or  other  proceedings  in  a  foreign 
language,  and  the  record  does  not  also  contain  a  translation  of  such  document, 
paper,  testimony,  or  other  proceeding,  made  under  the  authority  of  the  inferior 
court,  or  admitted  to  be  correct,  the  record  shall  not  be  printed ;  but  the  case 
shall  be  reported  to  this  court  by  the  clerk,  and  the  court  will  thereupon  remand 
it  to  the  inferior  court,  in  order  that  a  translation  may  be  there  supplied  and  in- 
serted in  the  record. 

12. 

FURTHER  PROOF. 

1.  In  all  cases  where  further  proof  is  ordered  by  the  court,  the  depositions 
which  may  be  taken  shall  be  by  a  commission,  to  be  issued  from  this  court,  or 
from  any  Circuit  Court  of  the  United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction,  where  new  evidence 
shall  be  admissible  in  this  court,  the  evidence  by  testimony  of  witnesses  shall 
be  taken  imder  a  commission  to  be  issued  from  this  court,  or  from  any  Circuit 
Court  of  the  United  States,  under  the  direction  of  any  judge  thereof ;  and  no 
such  commission  shall  issue  but  upon  interrogatories,  to  be  filed  by  the  party 
applying  for  the  commission,  and  notice  to  the  opposite  part}'  or  his  agent  or 
attorney,  accompanied  with  a  copy  of  the  interrogatories  so  filed,  to  tile  cross- 
interrogatories  within  twenty  days  from  the  sei*vice  of  such  notice ;  Provided, 
however.  That  nothing  in  this  rule  shall  prevent  any  party  from  giving  oral  tes- 
timony in  open  court  in  cases  where  by  law  it  is  admissible. 

13. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court,  no  objeo>- 
tion  shall  hereafter  be  allowed  to  be  taken  to  the  admissibility  of  any  deposition,, 
deed,  grant,  or  other  exhibit  found  in  the  record  as  evidence,  unless  objection 
was  taken  thereto  in  the  court  below  and  entered  of  record ;  but  the  same  shall 
otherwise  be  deemed  to  have  been  admitted  by  consent. 

14. 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in  any 
case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts  on  which 
the  same  is  founded  shall,  if  not  admitted  by  the  other  party,  be  verified  by  affi- 
davit.   And  all  motions  for  certiorari  must  be  made  at  the  first  term  of  the  entiy 
26 
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of  the  case ;  othei'wise,  the  same  will  not  be  granted,  unless  upon  special  cause 
shown  to  the  court,  accounting  satisfactorily  for  the  delay. 

15. 

DEATH  OP  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either  party 
shall  die,  the  proper  representatives  in  the  personalty  or  realty  of  the  deceased 
party,  according  to  the  nature  of  the  case,  may  voluntarily  come  in  and  be  ad- 
mitted parties  to  the  suit,  and  thereupon  the  case  shall  be  heard  and  dctei*mined 
as  in  other  cases ;  and  if  such  representatives  shall  not  voluntarily  become  par- 
ties, then  the  other  party  may  suggest  the  death  on  the  record,  and  thereupon, 
on  motion,  obtain  an  order  that  unless  such  representatives  shall  become  parties 
within  the  fii*st  ten  days  of  the  ensuing  terra,  the  party  moving  for  such  order, 
if  defendant  in  eiTor,  shall  be  entitled  to  have  the  writ  of  en*or  or  appeal  dis- 
missed ;  and  if  the  party  so  moving  shall  be  plaintiff  in  error,  he  shall  be  entitled 
to  open  the  record,  and  on  hearing  have  the  judgment  or  decree  reversed,  if  it 
be  erroneous :  Provided,  however.  That  a  copy  of  every  such  order  shall  be 
printed  in  some  newspaper  of  genei'al  ciixjulation  within  the  state,  territoiy, 
or  district  from  which  the  case  is  brought,  fbr  three  successive  weeks,  at  least 
sixty  days  before  the  beginning  of  the  term  of  the  Supreme  Court  then  next 
ensuing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of  the 
deceased  do  not  appear  by  the  tenth  day  of  the  second  term  next  succeeding  the 
suggestion,  and  no  measures  are  taken  by  the  opposite  party  within  that  time 
to  compel  their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  Circuit  Court  of  the  United  States  shall 
desire  to  prosecute  a  writ  of  eiTor  or  appeal  to  the  Supreme  Court  of  the  United 
States,  from  any  final  judgment  or  decree,  rendered  in  the  Circuit  Court,  and 
at  the  time  of  suing  out  such  writ  of  error  or  appeal  the  other  party  to  the  suit 
shall  be  dead  and  have  no  proper  representative  within  the  jurisdiction  of  the 
court  which  rendered  such  final  judgment  or  decree,  so  that  the  suit  can  not  be 
revived  in  that  court,  but  shall  have  a  proper  representative  in  some  state  or 
teiTitory  of  the  United  States,  the  party  desiring  such  writ  of  error  or  appeal 
may  procure  the  same,  and  may  have  proceedings  on  such  judgment  or  decree 
superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by  law  in  other 
cases,  and  shall  thereupon  proceed  with  such  writ  of  eiTor  or  appeal  as  in  other 
cases.  And  within  thirty  days  after  the  commencement  of  the  term  to  which 
such  writ  of  error  or  appeal  is  returnable,  the  plaintiff  in  error  or  appellant  shall 
make  a  suggestion  to  the  court,  supported  by  affidavit,  that  the  said  party  was 
dead  when  the  writ  of  error  or  appeal  was  taken  or  sued  out,  and  had  no  proper 
representative  within  the  jurisdiction  of  the  court  which  rendered  said  judgment 
or  decree,  so  that  the  suit  couhi  not  be  revived  in  that  court,  and  that  said  party 
had  a  proper  representative  in  some  state  or  territory  of  the  United  States, 
and  stating  therein  the  name  and  character  of  such  representative,  and  the 
state  or  territory  in  which  such  representative  resides ;  and,  upon  such  sug* 
gestion,  he  may,  on  motion,  obtain  an  order  that,  unless  such  representative 
fihall  make  himself  a  party  witliin  the  first  ten  days  of  the  ensuing  term  of  the 
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court,  the  plaintiff  in  error  or  appellant  shall  be  entitled  to  open  the  record,  and, 
on  hearing,  have  Uie  judgment  or  decree  reversed,  if  the  same  be  erroneous : 
Provided,  however.  That  a  proper  citation  reciting  the  substance  of  such  order 
shall  be  served  upon  such  representative,  either  personally  or  by  being  left  at 
his  residence,  at  least  sixty  days  before  the  beginning  of  the  term  of  the  Su- 
preme Court  then  next  ensuing :  And  provided,  also.  That  in  every  such  case  if 
the  representative  of  the  deceased  party  does  not  appear  by  the  tenth  day  of  the 
term  next  succeeding  said  suggestion,  and  the  measures  above  provided  to  com- 
))el  the  appearance  of  such  representative  have  not  been  taken  within  the  time  as 
above  requii'ed.  by  the  opposite  party,  the  case  shall  abate :  And  provided,  also, 
That  the  said  representative  may  at  any  time  before  or  after  said  suggestion 
come  in  and  be  made  a  party  to  the  suit,  and  thereupon  the  case  shall  proceed, 
and  be  heard  and  determined  as  in  other  cases. 

16. 

NO  APPEARANCE  OP  PLAINTIFF. 

Where  no  counsel  appears  and  no  brief  has  been  filed  for  the  plaintiff  in  en*or 
or  appellant,  when  the  case  is  called  for  trial,  the  defendant  may  have  the  plain- 
tiff called  and  the  writ  of  error  or  appeal  dismissed,  or  may  open  the  record  and 
pray  for  an  affirmance. 

17. 

NO  APPEARANCE  OF  DEFENDANT. 

Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trial,  the  court 
may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff  and  to  give  judg- 
ment according  to  the  right  of  the  case. 

18. 

NO  APPEARANCE  OF  EFTHER  PARTY. 

When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there  is  no  ap- 
pearance for  either  party,  the  case  shall  be  dismissed  at  the  cost  of  the  plaintiff. 

19. 

NEITHER  PARTY  READY  AT  SECOND  TERM. 

When  a  case  is  called  for  argument  at  two  successive  terms,  and  upon  the 
call  at  the  second  term  neither  party  is  prepared  to  argue  it,  it  shall  be  dismissed 
at  the  cost  of  the  plaintiff,  unless  sufficient  cause  is  shown  for  further  postpone- 
ment. 

20. 

PRINTED  ARGUMENTS. 

1.  In  all  cases  brought  here  on  writ  of  error,  appeal,  or  otherwise,  the  court 
will  receive  printed  arguments  without  regard  to  the  number  of  the  case  on  the 
docket,  if  the  counsel  on  both  sides  shall  choose  to  submit  the  same  within  the 
first  ninety  days  of  the  teim ;  and,  in  addition,  appeals  from  the  Court  of  Claims 
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may  be  sabmitted  by  both  parties  within  thirty  days  after  they  are  docketed,  but 
not  after  the  first  day  of  April ;  but  twenty-five  copies  of  the  arguments,  signed 
by  attorneys  or  counsellors  of  this  court,  must  be  first  filed. 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  a  printed  ar- 
gument shall  be  filed  for  one  or  both  parties,  the  case  shall  stand  on  the  same 
footing  as  if  there  were  an  appearance  by  counsel. 

3.  When  a  ca«e  is  taken  up  for  trial  upon  the  regular  call  of  the  docket,  and 
argued  orally  in  behalf  of  only  one  of  the  parties,  no  printed  argument  for  the 
opposite  party  will  be  received,  unless  it  is  filed  before  the  oral  argument  begins, 
and  the  court  will  proceed  to  consider  and  decide  the  case  upon  the  ex  parte  ar- 
gument. 

4.  No  brief  or  argument  will  be  received,  either  through  the  clerk  or  other- 
wise, after  a  case  has  been  argued  or  submitted,  except  upon  leave  granted  in 
open  court  after  notice  to  opposing  counsel. 

21. 

BRIEFS. 

1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of 
the  court,  at  least  six  days  before  the  case  is  called  for  argument,  twenty-five 
copies  of  a  printed  brief,  one  of  which  shall,  on  application,  be  furnished  to  each 
of  the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated — 

(1)  A  concise  absti'act,  or  statement  of  the  case,  presenting  succinctly  the 
questions  involved  and  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  eiTors  relied  upon,  which,  in  cases  brought  up  by 
writ  of  error,  shall  set  out  separately  and  particularly  each  error  asserted  and 
intended  to  be  urged ;  and  in  cases  brought  up  by  appeal  the  specification  shall 
state,  as  particulai*ly  as  may  be,  in  what  the  decree  is  alleged  to  be  erroneous. 
When  the  error  alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the 
specification  shall  quote  the  full  substance  of  the  evidence  admitted  or  rejected. 
When  the  error  alleged  is  to  the  charge  of  the  court,  the  specification  sliall  set 
out  the  part  referred  to  totidem  verbis,  whether  it  be  instructions  given  or  in- 
structions refused.  When  the  error  alleged  is  to  a  ruling  upon  the  report  of  a 
master,  the  specification  shall  state  the  exception  to  the  report  and  the  action  of 
the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points  of  law 
or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record  and  the  au- 
thorities relied  upon  in  support  of  each  point.  When  a  statute  of  a  state  is 
cited,  so  much  thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with  the  clerk 
twenty-five  printed  copies  of  his  argument,  at  least  three  days  before  the  case 
is  called  for  hearing.  His  brief  shall  be  of  like  character  with  that  required  of 
the  plaintiff  in  error  or  appellant,  except  that  no  specification  of  errors  shall  be 
required,  and  no  statement  of  the  case,  unless  that  presented  by  the  plaintiff  in 
error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of  the 
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Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of  the  court ; 
and  errors  not  specified  according  to  this  rule  will  be  disregarded ;  but  the  court, 
at  its  option,  may  notice  a  plain  error  not  assigned  or,  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  eiTor  or  an  appellant  is  in  de> 
faulU  the  case  may  be  dismissed  on  motion ;  and  when  a  d^endant  in  error  or 
an  appellee  is  in  default,  he  will  not  be  heard,  except  on  consent  of  his  adver- 
sary, and  by  request  of  the  court.  « 

6.  Where  no  oral  argument  is  made  for  one  of  the  parties,  only  one  counsel 
will  be  heard  for  the  adverse  party. 

22. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  or  appellant  in  this  court  shall  be  entitled  to  open  and  con- 
clude the  argument  of  the  case.  But  when  there  are  cross-appeals  they  shall 
be  argued  together  as  one  case,  and  the  plaintiff  in  the  court  below  shall  be  en- 
titled to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no  more, 
without  special  leave  of  the  court,  granted  before  the  argument  begins.  The 
time  thus  allowed  may  be  apportioned  between  the  counsel  on  the  same  side, 
at  their  discretion  :  Provided,  always.  That  a  fair  opening  of  the  case  shall  be 
made  by  the  party  having  the.  opening  and  closing ^guments. 


23. 

INTEREST. 

1.  Jn  cases  where  a  writ  of  error  is  prosecuted  to  this  court,  and  the  judgment 
of  the  inferior  coui-t  is  afiirmed,  the  interest  shall  be  calculated  and  levied,  from 
the  date  of  the  judgment  below  until  the  same  is  paid,  at  the  same  rate  that 
similar  judgments  bear  interest  in  the  courts  of  the  state  where  such  judgment 
is  rendered. 

1.  Li  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the  judg- 
ment of  the  infeiior  court,  and  shall  appear  to  have  been  sued  out  merely  for 
delay,  damages  at  a  rate  not  exceeding  10  per  cent,  in  addition  to  interest,  shall 
be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money  in 
cases  in  equity,  unless  otherwise  ordered  by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed  if  specially 
directed  by  the  court. 

24. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court«  except  where 
the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed  to  the  de- 
fendant in  eiTor  or  appellee,  unless  otherwise  agreed  by  the  parties. 
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2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court,  costs  shall 
be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise  ordered  by 
the  court. 

3.  In  ca#s  of  reversal  of  any  judgment  or  decree  in  this  court,  costs  shall  be 
allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise  ordered  by  the 
court.  The  cost  of  the  transcript  of  the  record  from  the  court  below  shall  be  a 
part  of  such  costs,  and  be  taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  whei*e  the  United 
States  are  a  party ;  but  in  such  cases  no  costs  shall  be  allowed  in  this  court  for 
or  against  the  United  States. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it  shall  be  the  duty 
of  the  clerk  to  issue  a  mandate,  or  other  proper  process,  in  the  nature  of  ?l pro- 
cedendo, to  the  court  below,  for  the  purpose  of  informing  such  court  of  the  pro- 
ceedings in  this  court,  so  that  further  proceedings  may  be  had  in  such  court  as 
to  law  and  justice  may  appertain. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the  clerk  to 
insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper  process, 
sent  to  the  court  below,  and  annex  to  the  sam^  the  bill  of  items  taxed  in  detail. 

7.  In  pursuance  of  the  Act  of  March  3,  1888,  authorizing  and  empowering 
this  court  to  prepare  a  table  of  fees  to  be  charged  by  the  clerk  of  this  court,  the 
following  table  is  adopted : 

For  docketing  a  case  and  filing  and  indorsing  the  transcript  of  the  record,  five 
dollars. 

For  entering  an  appearance,  twenty-five  cents. 

For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order,  or  other  paper,  twenty-five  cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record  or  other  paper, 
twenty  cents  per  folio  of  each  one  hundred  words. 

For  transferring  each  case  to  a  subsequent  docket  and  indexing  the  same,  one 
dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping,  and  paying  money  in  pursuance  of  any  statute  or 
order  of  court,  two  per  cent  on  the  amount  so  received,  kept  and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal,  ten  dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the  printer,  indexing  the 
same,  supervising  the  printing  and  distributing  the  printed  copies  to  the  jus- 
tices, the  reporter,  the  law  library,  and  the  parties  or  their  counsel,  fifteen  cents 
per  folio. 

For  making  a  manuscript  copy  of  the  record,  when  required  under  Rule  10, 
twenty  cents  per  folio,  but  nothing  in  addition  for  supervising  the  printing. 

For  issuing  a  writ  of  error  and  accompanying  papei*3,  five  dollars. 

For  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party  appearing. 

For  eveiy  copy  of  any  opinion  of  the  court  or  any  justice  thereof,  certified 
under  seal,  one  dollar  for  every  printed  page,  but  not  to  exceed  five  dollars  in 
the  whole  for  any  copy. 
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'25. 
OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  couit  shall,  immediately  upon  tfep  delivery 
thereof,  be  handed  to  the  clerk  to  be  recorded.  And  it  shall  be  the  duty  of  the 
clerk  to  cause  the  same  to  be  foithwith  recorded,  and  to  deliver  a  copy  to  the 
reporter  as  soon  as  the  same  shall  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this  court 
for  preservation. 

3.  Opinions  printed  under  the  supervision  of  the  justices  delivering  tlie  same 
need  not  be  copied  by  the  clerk  into  a  book  of  records ;  but  at  the  end  of  each 
term  the  clerk  shall  cause  such  printed  opinions  to  be  bound  in  a  substantial 
manner  into  one  or  more  volumes,  and  when  so  bound  they  shall  be  deemed  to 
have  been  recorded  within  the  meaning  of  this  rule. 

26. 

CALL  AND  ORDER  OF  THE  DOCKET. 

1.  The  court,  on  the  second  day  in  each  teinn,  will  commence  calling  the  cases 
for  argument  in  the  order  in  which  they  stand  on  the  docket,  and  proceed  from 
day  to  day  during  the  term  in  the  same  order  (except  as  hereinafter  provided)  ; 
and  if  the  parties,  or  either  of  them,  shall  be  ready  when  the  case  is  called,  the 
same  will  be  heard ;  and  if  neither  party  shall  be  ready  to  pi*oceed  in  the  argu- 
ment, the  case  shall  go  down  to  the  foot  of  the  docket,  unless  some  good  and 
satisfactory  reason  to  the  contrary  shall  be  shown  to  the  court. 

2.  Ten  cases  only  shall  be  considered  as  liable  to  be  called  on  each  day  dur- 
ing the  term.  But  on  the  coming  in  of  the  court  on  each  day  the  entire  number 
of  such  ten  cases  will  be  called,  with  a  view  to  the  disposition  of  such  of  them 
as  are  not  to  be  argued. 

3.  Ciiminal  cases  may  be  advanced  by  leave  of  the  court  on  motion  of  either 
party. 

4.  Cases  once  adjudicated  by  this  court  upon  the  ments,  and  again  brought 
up  by  writ  of  error  or  appeal,  may  be  advanced  by  leave  of  the  court  on  motion 
of  either  party. 

6.  Revenue  and  other  cases  in  which  the  United  Sutes  ai'e  concerned,  which 
also  involve  or  afiect  some  matter  of  general  public  interest,  may  also  by  leave 
of  the  court  be  advanced  on  motion  of  the  Attoraey -General. 

6.  All  motions  to  advance  cases  must  be  printed,  and  must  contun  a  brief 
Statement  of  the  matter  involved,  with  the  reasons  for  the  application. 

7.  No  other  case  will  be  taken  up  out  of  the  order  on  the  docket,  or  be  set 
down  for  any  particular  day,  except  under  special  and  peculiar  circumstances 
to  be  shown  to  the  court.  Every  case  which  shall  have  been  called  in  its  order 
and  passed  and  put  at  the  foot  of  the  docket  shall,  if  not  again  reached  during 
the  term  it  was  called,  be  continued  to  the  next  term  of  the  court. 

8.  Two  or  more  cases,  involving  the  same  question,  may,  by  the  leave  of  the 
court,  be  heard  together,  but  they  must  be  argued  as  one  case. 

9.  If,  after  a  case  has  been  passed  under  circumstances  which  do  not  place  it 
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at  the  foot  of  the  docket,  the  parties  shall  desire  to  have  it  heard,  they  may  file 
with  the  clerk  their  joint  request  to  that  effect,  and  the  ease  shall  then  be  by  him 
reinstated  for  call  ten  cases  after  that  uhder  argmnent,  or  next  to  be  called  at 
the  end  of  the  day  the  request  is  filed.  If  the  parties  will  not  unite  in  such  a 
request,  either  may  move  to  take  up  the  case,  and  it  shall  then  be  assigned  to 
such  place  upon  the  docket  as  the  court  may  direct. 

10.  No  stipulation  to  pass  a  case  without  placing  it  at  the  foot  of  the  docket 
will  be  recognized  as  binding  upon  the  court.  A  case  can  only  be  so  passed 
upon  application  made  and  leave  granted  in  open  court. 

27. 

ADJOURNMENT. 

The  court  will,  at  every  term,  announce  on  what  day  it  will  adjourn  at  least 
ten  days  before  the  time  which  shall  be  fixed  upon,  and  the  court  will  take  up 
no  case  for  argument,  nor  receive  any  case  upon  printed  briefs,  within  three 
days  next  before  the  day  fixed  upon  for  adjournment. 

28.      * 

DISMISSING  CASES  IN  VACATION. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this  court, 
or  the  appellant  and  appellee  in  an  appeal,  shall  in  vacation,  by  their  attorneys 
of  record,  'sign  and  file  with  the  clerk  an  agreement  in  writing  directing  the 
case  to  be  dismissed,  and  specifying  the  terms  on  which  it  is  to  be  dismissed  as 
to  costs,  and  shall  pay  to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall  be 
the  duty  of  the  clerk  to  enter  the  case  dismissed,  and  to  give  to  either  party  re- 
questing it  a  copy  of  the  agreement  filed ;  but  no  mandate  or  other  process  shall 
issue  without  an  order  of  the  court. 

29. 

SUPERSEDEAS. 

Supersedeas  bonds  in  the  Circuit  CJourts  must  be  taken,  with  good  and  suffi- 
cient security,  that  the  plaintiff  in  error  or  appellant  shall  prosecute  his  writ  or 
appeal  to  effect,  and  answer  all  damages  and  costs  if  he  fail  to  make  his  plea 
good.  Such  indemnity,  where  the  judgment  or  decree  is  for  the  recovery  of 
money  not  otherwise  secured,  must  be  for  the  whole  amount  of  the  judgment 
or  decree,  including  just  damages  for  delay,  and  costs  and  interest  on  the  ap- 
peal ;  but  in  all  suits  where  the  property  in  controversy  necessarily  follows  the 
event  of  the  suit,  as  in  real  actions,  replevin,  and  in  suits  on  mortgages,  or 
where  the  property  is  in  the  custody  of  the  marshal  under  admiralty  process,  as 
in  case  of  capture  or  seizure,  or  where  the  proceeds  thereof,  or  a  bond  for  the 
value  thereof,  is  in  the  custody  or  control  of  the  court,  indemnity  in  all  such 
cases  is  only  required  in  an  amount  sufficient  to  secure  the  sum  recovered  for  the 
use  and  detention  of  the  property,  and  the  costs  of  the  suit,  and  just  damages 
for  delay,  and  costs  and  interest  ^n  the  appeal. 
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30. 
REHBARIKa. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at  the  term  at 
which  judgment  is  entered*  unless  by  special  leave  granted  during  the  term ; 
and  must  be  printed  and  briefly  and  distinctly  state  its  grounds,  and  be  sup- 
ported by  certificate  of  counsel ;  and  will  not  be  granted,  or  permitted  to  be  ar- 
gued, unless  a  justice  who  concurred  in  the  judgment  desires  it,  and  a  m^ority 
of  the  court  so  determines. 

31. 

FORM  OF  PRINTED  RECORDS  AND  BRIEFS. 

All  records,  arguments,  and  briefs  printed  for  the  use  of  the  court  must  be 
in  such  form  and  size  that  they  can  be  convenientiy  bound  together,  so  as  to 
make  an  ordinary  octavo  volume. 

32. 

WRITS  OF  ERROR  AND  APPEALS  UNDER  THE  ACT  OF  FEBRUARY  25,  1889, 

CHAPTER  286. 

Ca«es  brought  to  this  court  by  writ  of  error  or  appeal  under  the  Act  of  Feb- 
ruary 25,  1889,  chapter  236,  or  under  section  5  of  the  Act  of  March  8,  1891, 
chapter  517,  where  the  only  question  in  issue  is  the  question  of  the  jurisdiction 
of  the  court  below,  will  be  advanced  on  motion  and  heard  under  the  rules  pre- 
scribed by  Rule  6  in  regard  to  motions  to  dismiss  writs  of  error  and  appeals. 

33. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIALS. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  evidence 
taken  in  the  court  below,  in  any  case  pending  in  this  court,  on  writ  of  error  or 
appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this  court  at  least  one 
month  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the  custody  of 
the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case,  must  be 
taken  away  by  the  parties  within  one  month  after  the  case  is  decided.  When 
this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the  counsel  in  the 
case,  by  mail  or  otherwise,  of  the  requirements  of  this  inile ;  and  if  the  articles 
are  not  removed  within  a  reasonable  time  after  the  notice  is  given,  he  shall  de- 
stroy them,  or  make  such  other  disposition  of  them  as  to  him  may  seem  best. 

34. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  declining 
to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner  shall  not  be  dis- 
turbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  discharg- 
ing the  writ  after  it  has  been  issued,  the  prisoner  shfdl  be  remanded  to  the  cus- 
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tody  from  which  he  was  taken  by  the  writ,  or  shall,  for  good  cause  shown,  be 
detained  in  custody  of  the  court  or  judge,  or  be  enlarged  upon  recognizance  as 
hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  discharg- 
ing the  prisoner,  he  shall  be  enlarged  upoji  recognizance,  with  surety,  for  ap- 
pearance to  answer  the  judgment  of  the  Appellate  Court,  except  where,  for 
special  reasons,  sureties  ought  not  to  be  required. 

35. 

ASSIGNMENT    OF  ERBOBS. 

1.  Where  an  appeal  or  a  writ  of  error  is  taken  from  a  District  Court  or  a  Cir- 
cuit Court  direct  to  this  couil,  under  section  5  of  the  act  entitled  '*  An  act  to  es- 
tablish Circuit  Courts  of  Appeals  and  to  define  and  regulate  in  certain  cases  the 
jurisdiction  of  the  courts  of  the  United  States,  and  for  other  purposes,"  approveti 
March  3,  1891,  the  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the 
court  below,  with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors,  which  shall  set  out  separately  and  particularly  each  error  asserted  and 
intended  to  be  urged.  No  writ  of  eiTor  or  appeal  shall  be  allowed  until  such 
assignment  of  erroi's  shall  have  been  tiled.  When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  evidence,  the  assignment  of  erroi's  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.  When  the  error  alleged 
is  to  the  charge  of  the  court,  tlie  assignment  of  errors  shall  set  out  the  part  re- 
ferred to  tottdem  verbis^  whether  it  be  in  instructions  given  or  in  instructions 
refused.  Such  assignment  of  errors  shall  form  part  of  the  transcript  of  the  rec- 
ord, and  be  printed  with  it.  When  this  is  not  done  counsel  will  not  be  heai*d, 
except  at  the  request  of  the  court ;  and  en*ors  not  assigned  according  to  this  rule 
will  be  disregarded,  but  the  court,  at  its  option,  may  notice  a  plain  en'or  not 
assigned. 

2.  The  plaintiff  in  error  or  appellant  shall  cause  the  record  to  be  printed,  ac- 
cording to  the  provisions  of  sections  2,  3,  4,  5,  6  and  9,  of  Rule  10. 

36. 

APPEALS  AND  WRITS  OF  ERROR. 

1.  An  appeal  or  a  writ  of  en*orfrom  a  Ciixiuit  Court  oraDistiict  Court,  direct 
to  this  court,  in  the  cases  provided  for  in  sections  6  and  6  of  the  act  entitled  ••  An 
act  to  establish  Circuit  Courts  of  Appeals,  and  to  define  and  regulate  in  certain 
cases  the  jurisdiction  of  the  courts  of  the  United  States,  and  for  other  purposes,^^ 
approved  March  3, 1891,  may  be  allowed,  in  terai  time  or  in  vacation,  by  any  jus- 
tice of  this  court,  or  by  any  ciixiuit  judge  within  his  circuit,  or  by  any  district 
judge  within  his  district,  and  the  proper  securi^  be  taken  and  the  citation  sign- 
ed by  him,  and  he  may  also  grant  a  supersedeas  and  stay  of  execution  or  of  pro- 
ceedings, pending  such  writ  of  error  or  appeal. 

2.  Where  such  writ  of  error  is  allowed  in  the  case  of  a  conviction  of  an  in- 
famous crime,  or  in  any  other  criminal  case  in  which  it  will  lie  under  said  sec- 
tions 6  and  6,  tlie  Circuit  Court  or  Distiict  Court,  or  any  justice  or  judge  thereof, 
shall  have  power,  after  the  citation  is  served,  to  admit  the  accused  to  bail  in 
such  amount  as  may  be  fixed. 
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37. 

CASES  FROM  CIRCUIT  COURT  OF  APPEALS. 

1.  Where,  under  section  6  of  the  said  act,  a  Circuit  Court  of  Appeals  shall  cer- 
tify to  this  court  a  question  or  proposition  of  law,  concerning  which  it  desires 
the  instruction  of  this  couit  for  its  proper  decision,  the  certificate  shall  contain 
a  proper  statement  of  the  facts  on  which  such  question  or  proposition  of  law 
arises. 

2.  If  application  is  thereupon  made  to  this  court  that  the  whole  record  and 
cause  may  be  sent  up  to  it  for  its  consideration,  the  paity  making  such  applica- 
tion shall,  as  a  part  thereof,  furnish  this  court  with  a  certified  copy  of  the  whole 
of  said  record. 

.i.  Where  application  is  made  to  this  court  under  section  6  of  the  said  act  to 
i*equire  a  case  to  be  certified  to  it  for  its  review  and  determination,  a  certified 
copy  of  the  entire  record  of  the  case  in  the  Circuit  Coui-t  of  Appeals  shall  be  for* 
nished  to  this  court  by  the  applicant,  as  part  of  the  application. 

38. 

INTEREST,  COSTS,  AND  FEES. 

The  provisions  of  Rules  23  and  24  of  this  court,  in  regard  to  interest  and 
costs  and  fees,  shall  apply  to  writs  of  error  and  appeals  and  reviews  under  the 
provisions  of  sections  5  and  6  of  the  said  act. 
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RULES 

OF  THB 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS, 

FOR  THE  SECOND  CIRCUIT. 
(See  Admiralty  Rule  XIX,  post,  p.  427.) 


1. 

NAME. 

The  court  adopts  '*  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  ^^  as  the  title  of  the  court.  . 


SEAL. 

The  seal  shall  contain  the  words  ♦*  United  States  ^^  on  the  upper  part  of  the 
outer  ed^e;  and  the  words  "Circuit  Court  of  Appeals ''  on  the  lower  part  of 
the  outer  edge,  running  from  left  to  right;  and  the  words  "Second  Circuit" 
in  two  lines,  in  the  centre,  with  a  dash  benealih. 

IHere  insert  SecU,] 


TERMS. 

One  term  of  this  court  shall  be  held  annually  at  the  city  of  New  York  on  the 
last  Tuesday  of  October,  and  shall  be  adjourned  to  such  times  and  places  as  the 
court  may  from  time  to  time  designate. 

4. 

QUORUM. 

1.  If ,  at  any  time,  a  quoinim  does  not  attend  on  any  day  appointed  for  hold- 
ing it,  any  judge  who  does  attend  may  adjourn  the  court  from  time  to  time,  or, 
in  the  absence  of  any  judge,  the  clerk  may  adjourn  the  court  from  day  to  day. 
If,  during  a  term,  after  a  quorum  has  assembled,  less  than  that  number  attend 
on  any  day,  any  judge  attending  may  adjourn  the  court  from  day  to  day  until 
there  is  a  quorum,  or  may  adjouiii  without  day. 
(412) 
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2.  Any  judge  attending  when  less  than  a  quomm  is  present  may  make  all 
necessary  orders  touching  any  suit,  proceeding,  or  process  depending  in  or  re- 
turned to  the  court,  preparatory  to  hearing,  trial,  or  decision  thereof. 


CLERK. 

1 .  The  clerk^s  office  shall  be  kept  at  the  place  designated  in  the  act  creating 
the  court  at  which  a  teim  shall  be  held  annually. 

2.  The  clerk  shall  not  practice,  either  as  attoiiiey  or  counsellor,  in  this  court 
or  in  any  other  court  while  he  shall  continue  to  be  clerk  of  this  court. 

3.  He  shall,  before  ho  enters  on  the  execution  of  his  office,  take  an  oath  in 
the  form  prescribed  by  section  794  of  the  Revised  Statutes,  and  shall  give  bond 
in  a  sum  to  be  fixed,  and  with  sureties  to  be  approved  by  the  court,  faithfully 
to  discharge  the  duties  of  his  office  and  seasonably  to  record  the  decrees,  judg- 
ments, and  determinations  of  the  couit.  A  copy  of  such  bond  shall  be  entered 
on  the  journal  of  the  court,  and  the  bond  shall  be  deposited  for  safe-keeping  as 
the  court  may  direct. 

4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from  the 
court-room  or  from  the  office,  without  an  order  from  the  court. 

6 

MARSHAL,  CRIER,  AND  OTHER  OFFICERS. 

1.  Every  marshal  and  deputy  marshal  shall,  before  he  enters  on  the  duties 
of  his  appointment,  take  an  oath  in  the  form  prescribed  by  section  782  of  the 
Revised  Statutes,  and  the  marshal  shall,  before  he  enters  on  the  duties  of  his 
office,  give  bond  in  a  sum  to  be  fixed,  and  with  sureties  to  be  approved  by  the 
court,  for  the  faithful  pei*formance  of  said  duties  by  himself  and  his  deputies. 
Said  bond  shall  be  filed  and  recorded  in  the  office  of  the  clerk  of  the  court. 

2.  The  marshal  and  cHer  shall  be  in  attendance  during  the  sessions  of  the 
court,  with  such  number  of  bailiffs  and  messengers  as  the  court  may,  from  time 
to  time,  order. 


ATTORNEYS  AND  COUNSELLORS. 

All  attorneys  and  counsellors  admitted  to  practice  in  the  Supreme  Court  of 
the  United  States,  or  in  any  Circuit  Court  of  the  United  States,  shall  become 
attorneys  and  counsellors  in  this  court  on  taking  an  oath  or  affirmation  in  the 
form  prescribed  by  Rule  2  of  the  Supreme  Court  of  the  United  States  and  on 
subscribing  the  roll ;  but  no  fee  shall  be  charged  therefor. 

8. 

PRACTICE. 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United  States, 
as  far  as  tiie  same  shall  be  applicable. 
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PROCESS. 
All  process  of  this  court  shall  be  in  the  name  of  the  president  of  the  United 
States,  and  shall  be  in  like  form  and  tested  in  the  same  manner  as  process  of  the 
Supreme  Ck>urt. 

10. 

BILL  OP  EXCEPTIONS. 

Tlie  judges  of  the  Circuit  and  Distnct  Courts  shall  not  allow  any  bill  of  ex- 
ceptions which  shall  contain  the  charge  of  the  court  at  large  to  the  jury  in  trials 
at  common  law,  upon  any  general  exception  to  the  whole  of  such  charge.  Bat 
the  party  excepting  shall  be  required  to  state  distinctly  the  several  matters  of 
law  in  such  charge  to  which  he  excepts :  and  those  matters  of  law,  and  those 
only,  shall  be  inseited  in  the  bill  of  exceptions  and  allowed  by  the  court. 

11. 

ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  eiTor  or  appellant  shall  file  with  the  clerk  of  the  court  below, 
with  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of  eiTors,  which 
shall  set  out  separately  and  pailicularly  each  error  asserted  and  intended  to  be 
urged.  No  writ  of  error  or  appeal  shall  be  allowed  until  such  assignment  of 
errors  shall  have  been  filed.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  assignment  of  errors  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When  the  en*or  alleged  is  to  the  charge 
of  the  court,  the  assignment  of  errors  shall  set  out  the  part  refeired  to  tolidem 
verbis,  whether  it  be  in  instructions  given  or  in  ii^structions  refused.  Such  as- 
signment of  en-ors  shall  fonii  part  of  the  transcript  of  the  record  and  be  printed 
with  it.  When  this  is  not  done,  counsel  will  not  be  heard,  except  at  the  request 
of  the  court ;  and  errors  not  assigned  according  to  this  rule  will  be  disregarded, 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned. 

12. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisiliction,  heard  in  this  court,  no  objec- 
tion shall  be  allowed  to  be  taken  to  the  admissibility  of  any  deposition,  deed, 
grant,  exhibit,  or  translation  found  in  the  record  as  evidence,  unless  objection 
was  taken  thereto  in  the  court  below  and  entered  of  record ;  but  the  same  shall 
otherwise  be  deemed  to  have  been  admitted  by  consent. 

13. 

SUPERSEDEAS  AND  COST  BONDS. 

1.  Supersedeas  bonds  in  the  C^ircuit  and  District  Courts  must  be  taken,  with 
good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant  shall  prose- 
cute his  writ  or  appeal  to  effect,  and  answer  all  damages  and  costs  if  he  fail  to 
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make  his  plea  good.  Such  indemnity,  where  the  judgment  or  decree  is  for  the 
recovery  of  money  not  otherwise  secured,  must  be  for  the  whole  amount  of  the 
judgment  or  decree,  including  just  damages  for  delay,  and  costs  and  interest  on 
the  appeal ;  but  in  all  suits  where  the  propeity  in  controvei*sy  necessarily  fol- 
lows the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mortgages,  or 
where  the  propei-ty  is  in  the  custody  of  the  marshal  under  admiralty  process,  or 
where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof,  is  in  the  custody  of 
the  court,  indemnity  in  all  such  cases  will  be  required  only  in  an  amount  suffi- 
cient to  secure  the  sum  recovered  for  the  use  and  detention  of  the  property,  and 
the  costs  of  the  suit  and  just  damages  for  delay,  and  costs  and  interest  on  the 
appeal. 

2.  On  all  appeals  from  any  interlocutoiy  order  or  decree  gi-anting  or  continu- 
ing an  injunction  in  a  Circuit  orDistiictCouit,  the  appellant  shall,  at  the  time  of 
the  allowance  of  said  appeal,  file  with  the  clerk  of  such  Circuit  or  District  Court 
a  bond  to  the  opposite  party  in  such  sum  as  such  court  shall  direct,  to  answer 
all  costs  if  he  shall  fail  to  sustain  his  appeal. 

14. 

WRITS  OF  ERROR,  APPEALS,  RETURN,  AND  RECORD. 

1 .  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed  shall 
make  a  return  of  the  same  by  transmitting  a  true  copy  of  the  record,  bill  of  ex- 
ceptions, assignment  of  errors,  and  all  proceedings  in  the  case,  under  his  hand 
and  the  seal  of  the  court. 

2.  In  all  cases  brought  to  this  court  by  wint  of  error  or  appeal,  to  review  any 
judgment  or  decree,  the  clerk  of  the  court  by  which  such  judgment  or  decree 
was  rendered  shall  annex  to  and  transmit  with  the  record  a  copy  of  the  opinion 
or  opinions  filed  in  the  case. 

8.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself,  and  not 
by  reference,  all  the  papers,  exhibits,  depositions,  and  other  proceedings,  which 
are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  presiding 
judge  in  any  Circuit  or  Distinct  Court,  that  original  papers  of  any  kind  should  be 
inspected  in  this  court  upon  writ  of  eiTor  or  appeal,  such  presiding  judge  may 
make  such  rule  or  order  for  the  safe-keeping,  transporting  and  return  of  such 
original  papers  as  to  him  may  seem  proper ;  and  this  court  will  receive  and  con- 
sider such  original  papers  in  connection  with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable  not  ex- 
ceeding 30  days  from  the  day  of  signing  the  citation,  whether  the  return  day  fall 
in  vacation  or  in  term  time,  and  be  served  before  the  return  day. 

6.  The  record  iii  cases  of  admiralty  and  maritime  jurisdiction  shall  be  made 
up  as  provided  in  General  Admiralty  Rule  No.  62  of  the  Supreme  Court. 

15. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or  appeal 
shall  contain  any  document,  paper,  testimony,  or  other  proceeding  in  a  foreign 


Digitized  by 


Google 


416  APPENDIX. 

language,  and  the  record  does  not  also  contain  a  translation  of  such  document, 
paper,  testimony,  or  other  proceeding,  made  under  the  authority  of  the  inferior 
oourt,  or  admitted  to  be  correct,  the  record  shall  not  be  printed ;  but  the  case 
shall  be  reported  to  this  court  by  the  clerk,  and  the  court  will  thereupon  remand 
it  back  to  the  inferior  court,  in  order  that  a  translation  may  be  there  supplied 
and  inserted  in  the  record. 

16. 

I>OCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  enx>r  or  appellant  to  docket  the  case 
and  file  the  record  thereof  with  the  clerk  of  this  court  by  or  before  the  return 
day  whether  in  vacation  or  in  term  time.  But  for  good  cause  shown  the  justice 
or  judge  who  signed  the  citation,  or  any  judge  of  this  court,  may  enlarge  the 
time  by  or  before  its  expiration,  the  order  of  enlargement  to  be  filed  with  the 
clerk  of  this  court.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply 
with  this  rule,  the  defendant  in  error  or  appellee  may  have  the  cause  docketed 
and  dismissed  upon  producing  a  ceitificate,  whether  in  term  time  or  vacation, 
from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  rendered,  stat- 
ing the  case  and  certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued 
out  or  allowed.  And  in  no  case  shall  the  plainliff  in  error  or  appellant  be  enti- 
tled to  docket  the  case  and  file  the  record  after  the  same  shall  have  been  dock- 
eted and  dismissed  under  this  rule,  unless  by  oi*der  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the  case 
and  file  a  copy  of  the  record  with  the  clerk  of  this  court ;  and  if  the  case  is 
docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this  court  by  the  plain- 
tiff in  error  or  appellant  within  the  period  of  time  above  limited  and  prescribed 
by  this  rule,  or  by  the  defendant  in  error  or  appellee  at  any  time  thereafter,  the 
case  shall  stand  for  argument  at  the  term. 

3.  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ  of  error  or 
appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the  case  shall  be 
entered. 

17. 

DOCKET. 

The  clerk  shall  enter  upon  a  docket  all  cases  brought  to  and  pending  in  the 
court  in  their  proper  chronological  order,  and  such  docket  shall  be  called  at 
every  term,  or  adjourned  term ;  and  if  a  case  is  called  for  hearing  at  two  terms 
successively,  and  upon  the  call  at  the  second  term  neither  party  is  prepared  to 
argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant, 
unless  sufficient  cause  is  shown  for  further  postponement. 

18. 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in  any 
case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts  on  which 
the  same  is  founded  shall,  if  not  admitted  by  the  other  party,  be  verified  by 
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affidavit.  And  all  motions  for  such  certiorari  must  be  made  at  the  first  term  of 
the  entry  of  the  case ;  otherwise,  the  same  will  not  bo  granted,  unless  upon 
special  cause  shown  to  the  court,  accounting  satisfactorily  for  the  delay. 

19. 

DEATH  OK  A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either  party  shall 
die,  the  proper  representatives  in  the  personal t}'  or  realty  of  the  deceased  party, 
according  to  the  nature  of  the  case,  may  voluntai'ily  come  in  and  be  admitted  par- 
ties to  the  suit,  and  thereupon  the  case  shall  be  heard  and  determined  as  in  other 
cases;  and  if  such  representatives  shall  not  voluntarily  become  parties,  then  the 
other  party  may  suggest  the  death  oi^the  record,  and  thereupon,  on  motion,  ob- 
tain an  order  that  unless  such  representatives  shall  become  parties  within  sixty 
<lays,  the  party  moving  for  such  order,  if  defendant  in  eiTor,  shall  be  entitled  to 
have  the  writ  of  error  or  appeal  dismissed,  and  if  the  party  so  moving  shall  be» 
plaintiff  in  error,  he  shall  be  entitled  to  open  the  record,  and,  on  hearing,  have, 
the  judgment  or  decree  reversed,  if  it  be  erix)neous :  Provided  however.  That  a 
copy  of  every  such  order  shall  be  personally  served  on  said  representatives  at 
letist  thirty  days  before  the  expiration  of  such  sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of  the  de- 
ceased do  not  appear  within  ten  days  after  the  expiration  o^  such  sixty  days,  and 
no  measures  are  taken  by  the  opposite  party  within  that  time  to  compel  their 
appeamnce,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  Ciixjuit  or  District  Court  of  the  United  States 
shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  this  court,  from  any  final 
judgment  or  decree,  rendered  in  the  Circuit  or  District  Court,  and  at  the  time  of 
suing  out  such  writ  of  error  or  appeal,  the  other  party  to  the  suit  shall  be  dead 
and  have  no  proper  representative  within  the  jurisdiction  of  the  court  which  ren- 
dered such  final  judgment  or  decree,  so  that  the  suit  cannot  be  revived  in  that 
court,  but  shall  have  a  proper  representative  in  some  state  or  territory  of  the 
United  States,  or  in  the  District  of  Columbia,  the  paity  desiring  such  M'rit  of 
error  or  appeal  may  pi'ocure  the  same,  and  may  have  pi*oceedings  on  such  judg- 
ment or  decree  superseded  or  stayed  in  the  same  manner  as  is  now  allowed  by 
law  in  other  cases,  and  shall  thereupon  proceed  with  such  writ  of  eiTor  or  appeal 
as  in  other  cases.  And  within  thirty  days  after  the  filing  of  the  record  in  this 
court  the  plaintiff  in  error  or  appellant  shall  make  a  suggestion  to  the  court,  sup- 
ported by  affidavit,  that  the  said  party  was  dead  when  the  writ  of  error  or  appeal 
was  taken  or  sued  out,  and  had  no  pi-oper  representative  within  the  jurisdiction 
of  the  court  which  rendered  such  judgment  or  decree,  so  that  the  suit  could  not 
be  revived  in  that  court,  and  that  said  party  had  a  proper  representative  in  some 
state  or  territory  of  the  United  States,  or  in  the  District  of  Columbia^  and  stat- 
ing therein  the  name  and  chai*acter  of  such  representative,  and  the  state  or  ter- 
ritoiy  or  district  in  which  such  representative  resides;  and  upon  such  suggestion, 
he  may  on  motion  obtain  an  order  that,  unless  such  representative  shall  make 
himself  a  party  within  ninety  days,  the  plaintiff  in  eiTor  or  appellant  shall  be 
entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment  or  decree  re- 
versed if  the  same  be  erroneous :  Provided,  however.  That  a  proper  citation  re- 
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citing  the  substance  of  such  order  shall  be  served  upon  such  representattve* 
either  personally  or  by  being  left  at  his  residence,  at  least  thirty  days  before 
the  expiration  of  such  ninety  days :  Provided,  also.  That  in  every  such  case,  if 
the  representative  o|  the  deceased  party  does  not  appear  within  ten  days  after 
the  expiration  of  such  ninety  days,  and  the  measures  above  provided  to  compel 
the  appearance  of  such  representative  have  not  been  taken  within  the  time  as 
above  required,  by  the  opposite  paity ,  the  case  shall  abate :  And,  provided,  also. 
That  the  said  representative  may  at  any  time  before  or  after  said  suggestion  come 
in  and  be  made  a  party  to  the  suit,  and  thereupon  the  case  shall  proceed,  and  be 
heard  and  determined  as  in  other  cases. 

20. 

DISMISSING  GASES. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this  court, 
or  the  appellant  and  appellee  in  an  appeal,  shall  by  their  attorneys  of  record, 
sign  and  file  with  the  clerk  an  agreement  in  winting  dii*ecting  the  case  to  be  dis- 
missed, and  specifying  the  terms  on  which  it  is  to  be  dismissed,  as  to  costs,  and 
shall  pay  to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall  be  the  duty  of 
the  clerk  to  enter  the  case  dismissed,  and  to  give  to  either  party  requesting  it  a 
copy  of  the  agi'eement  filed ;  but  no  mandate  or  other  process  shall  issue  witli- 
out  an  order  of  the  c^urt. 

21. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  contain  a 
brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  motion,  and 
no  more,  without  special  leave  of  the  court,  granted  before  the  argument 
begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court,  shall  be 
heard,  unless  previous  notice  has  been  given  to  the  adverse  party,  or  the  coun- 
sel or  attorney  of  such  party. 

22. 

PARTIES  NOT  READY. 

1.  Where  no  couumI  appears,  and  no  brief  has  been  filed  for  the  plaintiff  in 
error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant  may  have 
the  plaintiff  called  and  the  writ  of  error  or  appeal  dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trial,  the 
court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff,  and  to  give 
judgment  according  to  the  right  of  the  case. 

8.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there  is  no 
appearance  for  either  pai-ty,  the  case  shall  be  dismissed  at  the  cost  of  the 
plaintiff. 
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23. 

PRINTmO  RECORDS. 

••  On  the  filing  of  the  transcript  in  every  case,  the  clerk  shall  forthwith  cause 
fifteen  copies  of  the  same  to  be  printed,  and  shall  furnish  three  copies  thereof  to 
each  party,  at  least  thirty  days  before  the  argument,  and  shall  file  nine  copies 
thereof  in  his  ofiice.  The  parties  may  stipulate  in  writing  that  parts  only  of  the 
record  shall  bo  printed,  and  the  case  may  be  heard  on  the  parts  so  printed ;  but 
the  court  .may  direct  the  printing  of  other  parts  of  the  record.  The  clerk  shall  be 
entitled  to  demand  of  the  appellant,  or  plaintiff  in  error,  the  cost  of  printing  the 
record,  before  ordering  the  same  to  be  done.  If  the  record  shall  not  have  been 
printed  when  the  case  is  reached  for  argument,  for  failure  of  a  party  to  advance 
the  costs  of  printing,  the  case  may  be  dismissed.  In  case  of  revei*sal,  afiinn- 
ance,  or  dismissal,  with  costs,  the  amount  paid  for  printing  the  record  shall  be 
taxed  against  the  party  against  whom  costs  are  given." 

24. 

BRIEFS. 

**  1.  The  counsel  for  the  plaintiff  in  en-or,  or  appellant,  shall  file  with  the 
clerk  of  this  court,  at  least  twenty  days  before  the  case  is  called  for  argument, 
ten  copies  of  a  printed  brief,  one  of  which  shall  on  application,  be  furnished  to 
each  of  the  counsel  engaged  upon  the  opposite  side." 

2.  This  brief  shall  contain,  in  oixler  here  stated — 

(1.)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly*  the 
questions  involved,  in  the  manner  in  which  they  are  raised. 

(2.)  A  specification  of  the  eiToi*s  relied  upon,  which,  in  cases  brought  up  by 
writ  of  error,  shall  set  out  separately  and  particularly  each  error  asserted  and 
intended  to  be  urged ;  and  in  cases  brought  up  by  appeal  the  specification  shall 
state,  as  particularly  as  may  be,  in  what  the  decree  is  alleged  to  be  erroneous. 
When  the  eiTor  alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the 
specification  shall  quote  the  full  substance  of  the  evidence  admitted  or  rejected. 
When  the  error  alleged  is  to  the  charge  of  the  court,  the  specification  shall  set 
out  the  part  referred  to  totidem  verbis,  whether  it  be  in  instructions  given  or  in 
instructions  refused.  When  the  en*or  alleged  is  to  a  ruling  upon  the  report  of 
a  master,  the  specification  shall  state  the  exception  to  the  report  and  the  action 
of  the  court  upon  it. 

(3.)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points  of 
law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record  and  the 
authorities  relied  upon  in  support  of  each  point.  When  a  statute  of  a  state  is 
cited,  so  much  thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
shall  be  printed  at  length. 

8.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with  the  clerk, 
at  least  ten  days  before  the  case  is  called  for  hearing,  ten  copies  of  his  printed 
brief,  one  of  which  shall,  on  application,  be  furnished  to  each  of  the  counsel 
on  the  opposite  side.  His  brief  shall  be  of  a  like  character  with  that  required 
of  the  plaintiff  in  error  or  appellant,  except  that  no  specification  of  errors  shall  be 


'  Digitized  by 


Google 


420  APPENDIX.  . 

required,  and  no  statement  of  the  ease,  unless  that  presented  by  the  plaintiff  in 
error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of  the 
Revised  Statutes,  counsel  will  not  be  heard  except  at  the  request  of  the  court; 
and  errors  not  specified  according  to  this  rule  will  be  disregarded ;  but  the  court, 
at  its  option,  may  notice  a  plain  eiTor  not  assigned  or  specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is  in  de- 
fault, the  case  mny  be  dismissed  on  motion,  and  when  a  defendant  in  error  or 
an  appellee  is  in  default  he  will  not  be  heard,  except  on  consent  of  his  adver- 
sary, and  by  request  of  the  court. 

6.  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed  brief  or 
argument  is  filed,  only  one  counsel  will  be  heard  for  the  adverse  party ;  but  if 
a  printed  brief  or  argument  is  filed,  the  adverae  party  will  be  entitled  to  be 
heard  by  two  counsel. 

25. 

ORAL  ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  shall  be  entitled  to  open 
and  conclude  the  argument  of  the  case.  But  when  there  are  cross-appeals  they 
shall  be  argued  together  as  one  case,  and  the  plaintiff  in  tlie  court  below  shall 
be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heaixl  for  each  party  on  the  argument  of  a  case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no  more, 
without  special  leave  of  the  court,  granted  before  the.  argument  begins.  The 
time  thus  allowed  may  be  apportioned  between  the  counsel  on  the  same  side  at 
tlieir  discretion ;  provided,  always,  that  a  fair  opening  of  the  case  shall  be  made 
by  the  party  having  the  opening  and  closing  arguments. 

26. 

FORM  OF  PRINTED   RECORDS,   ARGUMENTS,   ANd'  BRIEFS. 

All  records,  arguments,  and  briefs  printed  for  the  use  of  the  court  must  be 
in  such  form  and  size  that  they  can  be  conveniently  bound  together,  so  as  to 
make  an  ordinary  octavo  volume. 

27. 

COPIES  OF  RECORDS  AND  BRIEFS. 

The  clerk  shall  carefully  preserve  in  his  office  one  copy  of  the  printed  record 
in  every  case  submitted  to  the  court  for  its  consideration,  and  of  all  printed  mo- 
tions, briefs  and  arguments  filed  therein. 

28. 

OPINIONS  OF  THE  COURT. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the  delivery 
thei-eof,  be  handed  to  the  clerk  to  be  recorded. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this  court 
for  preservation. 
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3.  Opinions  printed  under  the  supervision  of  the  judge  delivering  the  sanoe 
need  not  be  copied  by  the  clerk  into  a  book  of  records ;  but  at  the  end  of  each 
term  the  clerk  shall  cause  such  printed  opinions  to  be  bound  in  a  substantial 
manner  into  one  or  more  volumes,  and  when  so  bound  they  shall  be  deemed  to 
have  been  recorded  within  the  meaning  of  this  rule. 

29. 

REHEARING. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at  the  tenn  at 
which  judgment  is  entered,  unless  by  special  leave  granted  during  the  term ;  and 
must  be  printed  and  briefly  and  distinctly  state  its  grounds,  and  be  suppoited 
by  certificate  of  counsel ;  and  will  not  be  granted,  or  permitted  to  be  argued, 
unless  a  judge  who  concurred  in  the  judgment  desires  it,  and  a  majority  of  the 
court  so  determines. 

30. 

INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court,  and  the  judgment 
of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated  and  levied,  from 
the  date  of  the  judgment  below  until  the  same  is  paid,  at  the  same  rate  that  simi- 
lar judgments  bear  interest  in  the  courts  of  the  state  or  territory  where  such 
judgment  was  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the  judg- 
ment of  the  inferior  court,  and  shall  appear  to  have  been  sued  out  merely  for 
delay,  damages  at  a  rate  not  exceeding  ten  per  cent,  in  addition  to  interest,  shall 
be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money  in 
cases  of  equity,  unless  otherwise  ordered  by  this  coyrt. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if  specially 
directed  by  the  court. 

31. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  De  dismissed  in  this  court,  except  where 
the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed  to  the  de- 
fendant in  error  or  appellee,  unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  en*or  or  appellee,  unless  otherwise  ordered 
by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court  costs  shall  be 
allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise  ordered  by  the 
court.  The  cost  of  the  transcript  of  the  record  from  the  court  below  shall  be 
taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  cases  where  the  United 
States  are  a  party ;  but  in  such  cases  no  costs  shall  be  allowed  in  this  court  for 
or  against  the  United  States. 
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5.  When  costs  are  allowed  in  this  court,  it  shall  be  the  daty  of  the  clerk  to 
insert  the  amonnt  thereof  in  the  body  of  the  mandate,  or  other  proper  process, 
sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items  taxed  in  detail. 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by  certiorari 
or  othei^wise,  the  fees  of  the  clerk  of  this  court  shall  be  paid  before  a  transcript 
of  the  record  shall  be  transmitted  to  the  Supreme  Court. 

32. 

MAin>ATB. 

In  all  cases  finally  determined  in  this  coui't,  a  mandate  or  other  proper  process 
in  the  nature  of  a  procedendo,  shall  be  issued,  on  the  order  of  this  court,  to  the 
court  below,  for  the  purpose  of  informing  such  court  of  the  proceedings  in  this 
court,  so  that  further  proceedings  may  be  had  in  such  court  as  to  law  and  justice 
may  appertain. 

33. 

CUSTODY  OP  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  declining 
to  grant  the  writ  of  habects  corpus,  the  custody  of  the  prisoner  shall  not  be  dis- 
turbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  discharg- 
ing the  writ  after  it  has  been  issued,  the  prisoner  shall  be  remanded  to  the  cus- 
tody from  which  he  was  taken  by  the  writ,  or  shall,  for  good  cause  shown,  be 
detained  in  custody  of  the  court  or  judge,  or  be  enlarged  upon  recognizance,  as 
hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  discharg- 
ing the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety,  for  ap- 
pearance to  answer  the  judgment  of  the  appellate  court,  except  where,  for 
special  reasons,  sureties  ought  not  to  be  required. 

34. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  evidence 
taken  in  the  court  below,  in  any  case  pending  in  this  court,  on  writ  of  error  or 
appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this  court  at  least  ten 
days  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material  placed  in  the  custody  of  the 
marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case,  must  be  taken 
away  by  the  parties  within  one  month  after  the  case  is  decided.  When  this  is 
not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the  counsel  in  the  case,  by 
mail  or  otherwise,  of  the  requirements  of  this  rule ;  and,  if  articles  are  not  re- 
moved within  a  reasonable  time  after  the  notice  is  given,  he  shall  desti-oy  them, 
or  make  such  other  disposition  of  them  as  to  him  may  seem  best. 
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RULES  IN  ADMIRALTY. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS, 

FOR  THE  SECOND  CIRCUIT. 

Adapted  July  1, 1802.    Amended  October  6,  1892. 


APPEALS  AND  NEW  PLEADINGS. 

An  appeal  to  the  Circuit  Court  of  Appeals  shall  be  taken  by  filing  in  the  office 
of  the  clerk  of  the  District  Court,  and  serving  on  the  proctor  of  the  adverse 
party  a  notice  signed  by  the  appellant  or  his  proctor  that  the  paity  appeals  to 
the  Circuit  Court  of  Appeals  from  the  decree  complained  of. 

The  appeal  shall  be  heard  on  the  pleadings  and  evidence  in  the  District  Couit, 
unless  the  Appellate  Court,  on  motion,  otherwise  order. 

2. 

NOTICE  AND  6OND. 

Sec.  1.  When  a  notice  of  appeal  is  served,  the  appellant  shall  file  in  the 
clerk *s  office  of  the  District  Court  a  bond  for  costs  of  the  appeal,  with  sufficient 
surety,  in  the  sum  of  $250,  conditioned  that  the  appellant  shall  prosecute  his  ap- 
peal to  effect  and  pay  the  costs,  if  the  appeal  is  not  sustained.  Such  security 
shall  be  given  within  ten  days  after  filing  the  notice,  or  the  appeal  shall  be 
deemed  abandoned,  and  the  decree  of  the  court  below  enforced,  unless  other- 
wise ordered  by  a  judge  of  this  court. 

Sec.  2.  And  if  the  appellant  desires  to  stay  the  execution  of  the  decree  of  the 
court  below,  the  bond  which  he  shall  give  shall  be  a  bond  with  sufficient 
surety  in  such  further  sum  as  ihe  judge  of  the  District  Couit  or  a  judge  of  this 
court  shall  order,  conditioned  that  he  will  abide  by  and  perform  whatever  de- 
cree may  be  rendered  by  this  court  in  the  cause,  or  on  the  mandate  of  this  court 
by  the  court  below. 

Sec.  3.  The  appellant  shall,  on  filing  either  of  such  bonds,  give  notice  of 
such  filing,  and  of  the  names  and  residence  of  the  sureties,  and  if  the  appellee, 
within  two  days,  excepts  to  the  sureties,  they  shall  justify,  on  notice,within  two 
days  after  such  exception. 
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3. 

'  REVIEW  IN  PAKT  ONLY. 

The  appellant  may  also,  at  his  option,  state  in  his  notice  of  appeal  that  he  de- 
sires only  to  review  one  or  more  questions  involved  in  the  cause,  which  ques- 
tions must  be  clearly  and  succinctly  stated ;  and  he  shall  be  concluded  in  this 
behalf  by  such  notice,  and  the  review  upon  such  an  appeal  shall  be  limited  to 
such  question  or  questions. 

4. 

APOSTLES  ON  APPEAL  TO  CONTAIN. 

Sec.  1.  The  apostles,  on  an  appeal  to  this  com*t,  shall,  in  cases  where  a  gen- 
eral notice  of  appeal  is  served,  consist  of  the  following: 

(1).  A  captioil  exhibiting  the  proper  style  of  the  court  and  the  title  of  the 
cause,  and  a  statement  showing  the  time  of  the  commencement  of  the  suit ;  the 
names  of  the  parties,  setting  forth  the  original  parties  and  those  who  have  be- 
come parties  before  the  appeal,  if  any  change  has  taken  place;  the  several 
dates  when  the  respective  pleadings  were  filed ;  whether  or  not  the  defendant 
was  arrested,  or  bail  taken,  or  property  attached,  or  arrested,  and  if  so,  an  ac- 
count of  the  proceedings  thereunder ;  the  time  when  tlie  trial  was  had,  and  the 
name  of  the  judge  hearing  the  same ;  whether  or  not  any  question  was  referred 
to  a  commissioner,  or  commissioners,  and  if  so,  the  result  of  the  proceedings 
and  report  thereon ;  the  date  of  the  entry  of  the  interlocutory  and  final  decrees ; 
and  the  date  when  the  notice  of  appeal  was  filed. 

(2).  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3).  All  the  testimony  and  other  proofs  adduced  in  the  cause. 

(4).  The  interlocutory  decree  and  any  order  of  the  court  which  appellant  may 
desire  to  have  reviewed  on  the  appeal. 

(6).  Any  report  of  a  commissioner  or  commissioners  to  which  exception  may 
have  been  taken,  with  the  order  or  orders  of  the  court  respecting  the  same,  and 
the  exceptions  to  the  report,  and  so  much  of  the  testimony  taken  in  the  pro- 
ceeding as  may  be  necessai-y  to  a  review  of  the  exceptions. 

(6).  All  opinions  of  the  court,  whether  upon  interlocutory  questions  or  finally 
deciding  the  cause. 

(7) .  The  final  decree,  and  the  notice  of  appeal ;  and 

(8).  The  assignments  of  error. 

Sec.  2.  All  other  papers  shall  be  omitted  unless  otherwise  ordered  by  the 
judge  who  heard  the  cause. 

Sec.  3.  Where  the  appellant  shall  appeal  specially  and  seek  only  to  review 
one  or  more  questions  involved  in  the  cause,  the  apostles  may,  by  stipulation 
between  the  proctors  for  the  respective  parties,  contain  only  such  papers  and 
proceedings  and  evidence  as  are  necessary  to  review  the  questions  raised  by  the 
appeal. 

6. 

CERTIFYING  RECORDS. 

The  appellants  shall,  within  thirty  days  after  giving  notice  of  appeal,  procure 
to  be  filed  in  this  court  the  apostles  certified  by  the  clerk  of  the  District  Court, 
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or  in  case  of  a  special  appeal,  the  stipulated  record,  with  the  certification  by 
the  said  clerk  of  all  papers  contained  therein  on  file  in  his  office. 

6. 

IF  APPEARANCE  OF  APPELLEE  NOT  F.NTERED. 

If  the  appellee  does  not  cause  his  appearance  to  be  entered  in  this  court 
within  ten  days  after  service  on  his  proctor  of  notice  that  the  apostles  are  filed 
in  this  court,  the  appellant  may  proceed  ex  parte  in  the  cause,  and  have  such 
decree  as  the  nature  of  the  case  may  demand. 

7. 

NEW  ALLEGATIONS,  ETC 

Upon  sufficient  cause  shown,  this  court  or  any  judge  thereof,  may  allow 
either  appellant  or  appellee  to  make  new  allegations  or  pray  different  relief, 
or  interpose  a  new  defence,  or  take  new  proofs.  Application  for  such  leave 
must  be  made  within  fifteen  days  after  the  filing  of  the  apostles  and  upon  at 
least  four  days  notice  to  the  adverse  party. 

8. 

NEW  PLEADINGS— NEW  TESTIMONY. 

If  leave  be  granted  to  make  new  allegations,  pray  different  relief  or  interpose 
a  new  defence,  the  moving  party  shall,  within  ten  days  thereafter,  serve  such 
new  pleading,  duly  verified,  on  the  adverse  party,  who  shall,  if  such  pleading 
be  a  libel,  within  twenty  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken  and  filed 
within  thirty  days  after  the  entry  of  the  order  granting  such  leave,  and  the  ad- 
verse party  may  take  and  file  counter  testimony  within  twenty  days  after  such 
filing. 

9. 

NEW  TESTIMONY — HOW  TAKEN. 

Such  testimony  shall  be  taken  by  deposition  before  any  United  States  com- 
missioner, or  notary  public,  upon  reasonable  notice  in  writing  given  to  the  oppo- 
site party;  or  by  commission  issued  out  of  this  court  with  inteiTogatories 
annexed.     Upon  proper  cause  shown,  the  couit  may  grant  an  open  commission. 

10. 

PRINTING  NEW  PLEADINGS  AND  TESTIMONY. 

If  new  pleadings  are  filed  or  testimony  taken  in  this  court,  the  same  shall 
also  be  printed  and  furnished  by  the  clerk,  as  in  the  23d  General  Rule  provided. 

11. 

MOTIONS. 

All  motions  shall  be  made  upon  at  least  four  days  notice. 
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12. 

WRIT  OF  INHIBITION. 

A  writ  of  inhibition  may  be  awarded  by  thid  court  on  motion  of  the  appellant, 
to  stay  proceedings  in  the  couit  below  when  ciroumstances  require. 

13. 

MANDAMUS. 

A  mandamus  may,  in  like  manner,  be  obtained,  to  compel  a  return  of  the 
apostles  when  unreasonably  delayed  by  the  clerk,  or  court,  below. 

14. 

CASES  TO  BE  PLACED  ON  DOCKET. 

Each  case  shall  be  placed  on  the  docket  as  soon  as  the  printing  of  the  apos- 
tles is  completed  by  Uie  clerk. 

15. 

BRIEFS. 

Sec.  1.  Counsel  for  the  appellants  shall  file  with  the  clerk  of  this  court,  at 
least  twenty  days  before  the  case  is  called  for  argument,  ten  copies  of  a  printed 
biief  and  shall  at  the  same  time  serve  two  copies  thereof  on  the  proctors  of 
record,  or  on  the  counsel  engaged  upon  the  opposite  side.  This  brief  shall  con- 
tain in  order  here  stated : 

(1).  A  statement  of  the  nature  of  the  appeal,  the  court  from  which  the  appeal 
is  taken,  and  a  concise  abstract  or  statement  of  tjie  case,  presenting  succinctly 
the  questions  involved,  and  the  manner  in  which  they  were  raised. 

(2) .  If  the  pleadings  have  been  amended  in  this  court  or  new  proofs  have  been 
taken,  it  shall  be  stated  what  amendments  have  been  made,  and  in  what  respect 
the  new  proofs  have  changed,  or  tended  to  change,  the  case  as  made  in  the  court 
below. 

(3) .  A  bnef  of  the  argument,  exhibiting  a  clear  statement  of  the  points  of  law 
or  fact  to  be  discussed,  with  a  reference  to  the  folios  of  the  recoi*d  or  to  the  num- 
bers of  the  questions,  and  the  authorities  relied  upon  in  support  of  each  point. 

Sec.  2.  The  counsel  for  the  appellee  shall  file  with  the  clerk  of  the  court  ten 
printed  copies  of  his  brief  and  serve  two  copies  thereof  at  least  ten  days  before 
the  case  is  called  for  argument.  His  brief  shall  be  of  a  like  chai*acterwith  that 
required  of  the  appellant,  and  in  case  new  proofs  are  taken  on  behalf  of  the 
appellee,  the  brief  shall  so  state  and  wherein  the  new  proofs  have  changed  the 
case  as  made  in  the  court  below. 

Sec.  3.  The  reasonable  expense  of  printing  briefs  shall  be  an  item  of  taxable 
costs. 

16. 

MANDATES. 

The  decrees  of  this  court  shall  direct  that  a  mandate  issue  to  the  court  below. 
The  form  of  such  mandate  shall  be  settled  on  not  less  than  two  days  notice. 
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17. 

EXTENSION  OF  TIME. 

The  time  specified  in  the  foregoing  rules  for  any  proceeding  may  be  extended 
by  order  of  a  judge  of  this  court. 

•   18. 

WHEN  HOLES  OF  DISTRICT  COURTS  TO  APPLY. 

In  all  matters,  in  civil  causes  of  admiralty  and  maritime  jurisdiction,  not  ex^ 
pressly  provided  for  by  the  foregoing  rules  of  this  court,  the  rules  of  practice 
of  the  District  Court  of  the  district  in  which  the  cause  was  decided,  being  in 
force  at  the  time,  (not  being  inconsistent  with  these  rules),  will  be  adopted  so 
far  as  may  seem  proper. 

19. 

The  following  of  the  general  rules  of  this  court,  and  no  others,  shall  be 
deemed  admiitdty  rules,  viz. :  Rules  3, 4, 5, 6, 7, 9, 11,  12 ;  section  4  of  Rule  14 ; 
Rules  15,  16,  17,  18.  19,  20,  21,  22;  Amended  Rule  23;  Rules  24,25,26,27,  28, 
29 ;  section  4  of  Rule  30 ;  Rules  31,  32,  and  34. 
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RULES 

OF  THB 

UNITED  STATES  DISTRICT  COURTS, 

•  FOB  THB 

SOUTHERN  AND  EASTERN  DISTRICTS  OF  NEW  YORK. 

In  H^ect  From  and  After  July  1,  18»3. 


RULES  IN  ADMIRALTY. 
1. 


Libels,  petitions,  and  answers  thereto,  unless  otherwise  ordered  by  the  court 
for  cause,  and  except  on  behalf  of  the  United  States,  shall  be  verified ;  the  veri- 
fication to  be  made  by  the  party,  or  by  one  of  the  parties,  if  in  the  United  States 
and  within  100  miles  of  New  York  city ;  otherwise  it  may  be  made  by  the  agent, 
attorney  in  fact,  or  proctor,  acquainted  with  the  facts, — the  affiant's  means  of 
knowledge  or  information  in  such  case  and  the  reason  why  the  verification  is 
not  made  by  the  party,  to  be  stated.  If  the  personal  oath  of  the  party  be  de- 
manded, proceedings  may  be  stayed  a  reasonable  time  to  enable  such  verifica- 
tion to  be  taken  by  commission  or  dedimus  poiestatem. 


All  papers,  not  otherwise  provided  for  b}'  law,  shall  be  filed,  and  shall  be 
plainly  and  fairly  engrossed  without  erasures  or  interlineations  materially  de- 
facing them.  If  papers  not  conforming  to  this  inile  are  offered,  the  clerk  before 
receiving  them  shall  require  the  allocatur  of  the  judge  to  be  endorsed  thereon. 

3. 

Amendments,  or  supplementary  matters,  must  be  connected  with  the  libel  or 
other  pleading  by  appropriate  references,  without  a  recapitulation  or  restate- 
ment of  the  pleading  amended  or  added  to. 


Persons  entitled  to  participate  in  the  recovery,  and  in  suits  for  wages  any  other 
seamen  claiming  wages  for  the  same  voyage,  not  made  parties  in  the  original 
(428) 
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libel,  may,  upon  petition,  be  admitted  to  prosecute  as  co-libellants  upon  such 
terms  as  the  court  may  deem  reasonable.  Suits  may  also  be  joined  or  oonsoli« 
dated  as  provided  by  law. 

5. 

When  yarious  actions  are  pending,  all  resting  upon  the  same  matter  of  right 
or  defence,  although  there  be  no  common  interest  between  the  parties,  the  court, 
by  order,  at  its  discretion,  may  compel  said  actions  to  be  tried  together,  and  will 
enter  a  decree  in  each  cause  comformably  to  the  evidence  applicable  thereto. 

6. 

Whenever,  from  the  death  of  any  of  the  pailies,  or  changes  of  interest  in  the 
suit,  defect  in  the  pleadings  or  proceedings,  or  otherwise,  new  parties  to  the 
suit  are  necessary,  the  persons  required  to  be  made  paities  may  be  made  such 
either  by  a  petition  on  their  part  or  by  the  adverse  party.  In  either  mode,  it 
shall  be  sufficient  to  allege  bnefly  the  prayer  of  the  oiiginal  libel,  the  interest 
which  the  party  sought  to  be  added  or  substituted  has  in  the  action,  the  several 
proceedings  in  the  cause  and  the  date  thereof,  and  to  pray  that  such  persons 
required  to  be  made  parties  in  the  suit  may  be  made  such  parties.  On  seiTice 
of  a  copy  of  such  petition  and  of  notice  of  the  presenting  thereof,  such  order 
will  be  made  for  the  further  proceeding  in  the  cause  as  shall  be  proper  for  its 
speedy  and  convenient  prosecution  as  to  such  new  paities ;  and  the  same  stipu- 
lations and  security  shall,  in  ail  such  cases,  be  required  and  given,  as  in  oases 
of  persons  becoming  originally  parties  to  suit. 


No  libel,  petition,  appearance  or  answer  shall  be  received,  or  third  party  per- 
mitted to  intervene  or  claim,  except  on  the  part  of  the  United  States,  or  on  the 
special  order  of  the  court,  or  when  othei*wise  provided  by  law,  unless  a  stipula- 
tion for  costs  shall  be  firat  entered  into  by  the  party,  conditioned  that  the  prin- 
cipal shall  pay  all  costs  awarded  against  him  by  this  court,  and  in  case  of  appeal, 
by  the  Appellate  Court ;  such  stipulations  to  be  with  at  least  one  surety  resi- 
dent in  the  Southern  or  the  Eastern  District,  and  to  be  in  the  sum  of  $250  in 
cases  in  rem,  and  $100  in  cases  in  personam. 

But  seamen  suing  for  wages  in  their  own  right  and  for  their  own  benefit,  for 
services  on  board  American  vessels  (excepting  as  provided  by  Rule  68),  salvors 
coming  into  port  in  possession  of  the  property  libelled,  petitioners  for  money 
in  the  registry  of  the  court,  and  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New  York  or  the  city  of  Brooklyn,  shall  not  be  required  to  give  such  se- 
curity in  the  first  instance.  The  court,  however,  on  motion  with  notice  to  the 
parties,  will,  for  adequate  cause  shown,  oi*der  the  usual  stipulations  to  be  given. 

8. 

When  not  otherwise  provided  for  by  law,  suits  can  be  prosecuted  or  defend- 
ed in  forma  pauperis  by  express  allowance  of  the  court  only,  and  in  such  < 
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no  stipulation  for  costs  will  be  required ;  but  process  in  rem  in  such  causes, 
unless  specially  allowed  by  the  couil,  shall  not  issue  except  upon  proof  of 
twenty-four  hours^  notice  of  the  filing  of  the  libel,  for  opportunity  to  appear. 
In  the  absence  of  the  judge  the  allowance  may  be  made  by  the  clerk. 

9. 

Process  to  be  used  in  commencing  suits  may  be  in  personam  or  in  rem,  or 
both,  when  not  otherwise  provided ;  and  shall  be  issued  by  the  clerk. 
Pitxjess  in  personam  may  be : 

(1)  A  simple  monition  in  personam, 

(2)  Such  monition  united  with  a  clause  of  attachment  of  defendant's  goods 
and  chattels  if  the  defendant  is  not  found. 

(3)  Such  monition  and  attachment  united  with  a  foreign  attachment  of  the 
defendant's  goods,  moneys,  choses  in  action,  credits,  or  effects  in  the  hands  of 
third  persons ;  the  names  of  such  thiixl  persons  and  the  specific  property  in  their 
hands  to  be  attached  as  stated  in  the  libel,  shall  be  expressed  in  the  process, 
with  a  citation  to  the  garnishee  to  appear  and  answer  on  oath  concerning  the 
same.  But  except  on  a  libel  for  liquidated  damages  not  exceeding  $500,  no 
process  of  attachment  or  foreign  attachment  shall  issue  under  this,  or  the  preced- 
ing subdivision,  unless  allowed  by  special  order  of  the  court,  upon  due  proof  of 
the  demand  and  of  the  propriety  of  the  attachment  being  first  made. 

(4)  A  warrant  of  arrest  of  the  person,  upon  the  special  order  of  the  court, 
in  cases  allowed  by  law,  either  alone  or  united  with  an  attachment. 

Process  in  rem  may  be : 

(1)  A  waiTant  to  arrest  the  property  libelled,  with  a  general  monition  to 
all  persons  interested  therein. 

(2)  Such  warrant  and  monition  united  with  any  process  in  personam  above 
specified,  when  such  joinder  is  allowable. 

10. 

Final  process,  in  this  court,  in  all  cases  for  the  sale  of  property,  shall  be  by 
writ  of  execution,  in  the  nature  of  Vi  fieri  facias,  or  vendUioni  exponas. 

11. 

In  all  possessoiy  actions,  the  pix)cess  shall  be  made  returnable  at  the  first 
general  return  day  not  less  than  three  days  after  the  filing  of  the  libel,  unless 
otherwise  ordered  by  the  judge.  In  such  actions,*the  answer  will  be  required 
to  be  filed  upon  return  of  the  process  duly  served,  and  a  day  of  hearing  will 
then  be  fixed  unless  otherwise  ordered  for  cause  shown.  Notice  by  publication 
will  not  be  required  in  possessory  actions,  unless  specially  ordered. 

12.     . 

On  service  of  foreign  attachment  the  party  holding  the  property,  funds,  cred- 
its, or  effects  attached,  shall,  on  the  return  day  of  the  process,  file  an  affidavit 
oontaining  a  full  and  true  statement  of  the  pi*operty,  funds,  credits  or  effects  in 
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his  hands  belonging  to  the  defendant  at  the  time  the  attachment  was  serred 
and  at  the  time  the  affidavit  was  made ;  and  declare  whether  he  had  any,  and, 
if  any,  what  claim  to  any,  and  what  pait  thereof;  and  unless  he  shall  then  on 
motion  of  the  libellant,  pay  into  court  such  amount  as  he  shall  not  claim,  or 
such  amount  as  may  be  ordered  by  the  court,  he  shall  give  stipulation  with 
sufficient  surety  to  hold  the  same  with  interest  thereon  to  answer  the  exigency 
of  the  suit,  and  to  abide  the  further  oixler  or  decree  of  the  court  in  relation 
thereto ;  and  on  his  default  in  this  behalf  or  in  default  of  his  appearance  to  an- 
swer interrogatories  on  oath,  an  order  may  be  entered  that  an  attachment  issue 
against  him  unless  he  shall  show  cause  in  four  days,  or  on  the  fii*st  day  the 
court  shall  be  in  session  thereafter. 

13. 

When  the  propeity,  effects,  or  credits  named  in  any  process  of  foreign  attach- 
ment, are  not  delivered  up  to  the  marshal  by  the  garnishee  or  tnistee,  or  are 
denied  by  him  to  be  the  propei-t}-  of  the  party  defendant,  it  shall  be  a  sufficient 
service  of  such  foreign  attachment  to  leave  a  copy  thereof  with  such  garnishee 
or  tiiistee,  or  at  his  usual  residence  or  place  of  business,  with  notice  of  the  prop- 
erty attached ;  and  on  due  return  thereof  by  the  niai*shal  the  libellant,  on  proof 
satisf actoiy  to  the  court  that  the  property  belongs  to  the  defendant,  may  proceetl 
to  a  hearing  and  final  decree  in  the  cause.  If  the  defendant  appears,  fuither 
pi*oceedings  may  be  had  as  is  usual  in  suits  in  personam. 

In  proceedings  in  rem,  process  against  freight  or  proceeds  of  property  in  pos- 
session of  any  person,  and  all  ordera  granted  by  the  court  under  Rule  38  of  the 
Supreme  Court,  may  be  served  in  like  manner, 

14. 

In  proceedings  in  rem  in  behalf  of  the  United  States,  when  the  goods  ai*e  un- 
der seizure  by  the  collector  and  in  his  possession,  the  clerk,  at  the  instance  of 
the  district  attorney,  may  omit  the  attachment  clause  in  the  monition. 

In  such  suits,  and  also  in  other  suits  in  rem  when  the  things  libelled  are 
in  the  custody  of  the  collector  of  customs  under  authority  of  any  revenue  law 
of  the  United  States,  it  shall  be  a  sufficient  service  of  the  monition  and  warrant, 
in  the  first  instance,  to  leave  a  copy  thereof  with  the  said  collector,  with  notice 
of  the  attachment  of  the  property  therein  described,  and  requiring  such  collec- 
tor to  detain  such  property  in  custody  until  the  fmther  order  of  the  court ;  and 
in  case  the  collector  is  not  found  within  the  district,  then  to  leave  also  such  copy 
and  notice  with  the  custodian  of  the  propeity  within  the  district ;  with  notice, 
also,  except  in  customs  seizure  cases,  to  the  owner  or  his  agent,  if  found  within 
the  district ;  subject,  however,  to  such  further  special  order  as  the  court  may 
make  thereon. 

15. 

No  process  shall  be  received  on  file  unless  duly  returned  by  the  proper  officer. 

All  process  to  the  marshal  shall  be  returned  on  the  return  day  thereof ;  if  not 

•o  returned  by  him,  nor  within  four  days  after  written  notice  so  to  do,  an  order 
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may  be  entered  of  coarse  that  he  show  cause  why  an  attachment  should  not  is- 
sue against  him. 

Upon  process  in  rem  the  return  shall  state  the  day  of  seizure  or  of  sale,  as  the 
case  may  be. 

16. 

Pi'ocesses,  orders  to  show  cause  and  notices  of  motion  shall,  upon  the  return 
day  thereof,  be  called  by  the  clerk,  and  thereupon,  when  there  is  no  opposition, 
the  orders  prayed  for  in  accordance  with  the  practice  of  the  court,  may  be  en- 
tered by  the  clerk,  whether  the  judge  be  personally  present  or  not ;  and  in  like 
manner  orders,  which,  according  to  the  practice  of  the  court,  are  gi'anted  as  of 
coarse,  may  be  entered,  reseiTing  to  any  party  affected  thereby  the  right  to  ap- 
ply to  the  judge  at  the  eai'liest  opportunity  to  vacate  or  modify  the  same.  In 
the  event  of  opposition,  the  papers  may,  in  the  absence  of  the  judge,  be  left  with 
the  clerk,  to  be  by  him  submitted  to  the  judge  for  decision  thereon,  or  the  clerk 
may  adjourn  the  matter  until  the  judge  shall  be  in  attendance. 

17. 

Property  seized  by  the  marshal  may  be  released  as  follows : 

Fii*st.  By  giving  bond  as  provided  in  §  941  of  the  Revised  Statutes. 

Second.  In  all  suits  for  suras  certain,  by  paying  into  court  the  amount  sworn 
to  be  due  in  the  libel,  with  interest  computed  thereon  from  the  time  it  was  due 
to  the  stated  tenn  next  succeeding  the  return  day  of  the  attachment,  and  the  costs 
of  the  officei-s  of  the  court  already  accrued,  together  with  the  sura  of  $250,  to 
cover  further  costs ;  or  by  filing  an  approved  stipulation  for  such  sworn  amount, 
with  interest,  costs  and  damages,  conditioned  as  in  the  next  subdivision  stated ; 
and  by  payment  into  court  of  the  costs  of  officera  of  the  court  as  provided  by 
Rule  20 ;  and  in  either  case  the  claimant  may  thereupon  have  an  order  entei'^ 
instaiUer  for  delivery  of  the  property  arrested  without  appraisement. 

Third.  In  all  suits  other  than  possessoiy  or  petitory  actions,  by  filing  an  ap- 
proved stipulation  for  the  amount  of  the  appraised  or  agreed  value  of  the  prop- 
erty seized  with  interest,  (unless  the  same  is  modified  by  order  of  the  court) , 
conditioned  to  abide  by  all  ordera  of  the  court,  interlocutory  or  final,  and  to  pay 
the  amount  awarded  by  the  final  decree  rendered  by  this  court,  or  by  any  appel- 
late court,  if  any  appeal  intervene,  with  interest. 

Fourth.  In  possessory  and  in  petitory  actions,  upon  the  order  of  the  court 
only,  and  on  such  security  and  terras  as  ordered. 

Fifth.  By  an  order  duly  entered  upon  the  written  consent  of  the  proctor  for 
the  paity  or  paities  on  whose  behalf  the  property  is  detained. 

18. 

If,  in  a  possessory  suit,  after  decree  for  either  party,  the  other  shall  make 
application  to  the  court  for  a  proceeding  in  a  petitory  suit,  and  file  the  proper 
stipulation,  the  property  shall  not  be  delivered  over  to  the  prevailing  party  until 
after  an  appraisement  is  made,  nor  until  he  shall  give  a  stipulation  with  sureties 
to  restore  the  same  property  without  waste,  in  case  his  advers^  shall  prevail  in 
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the  petitory  suit,  and  also  to  abide  as  well  all  interlocutory  orders  and  decrees 
as  the  final  sentence  and  decree  of  the  District  Court,  and,  on  appeal,  of  the 
Appellate  Court. 

19. 

In  case  of  the  attachment  of  property,  or  the  aiTest  of  the  person,  in  causes 
of  civil  and  admiralty  jurisdiction  (except  in  suits  for  seamen ^s  wages  when  the 
attachment  is  issued  upon  certificate  pursuant  to  §§  4546  and  4547  of  the  Revised 
Statutes),  the  party  an^ested,  or  any  person  having  a  right  to  intervene  in  re- 
spect to  the  thing  attached,  may  upon  evidence  showing  any  improper  practices 
\>Y  a  manifest  want  of  equity  on  the  part  of  the  libellant,  have  a  mandate  from 
the  judge  for  the  libellant  to  show  cause  instanter  why  the  an*est  or  attachment 
should  not  be  vacated. 

20. 

No  property  in  the  custody  of  the  marshal  or  other  officer  of  the  court  shall 
be  delivered  up  without  the  order  of  the  court,  but,  except  in  possessory  actions, 
such  order  may  bo  entered,  of  course,  by  the  clerk,  on  filing  a  written  consent 
thereto  by  the  proctor  in  whose  behalf  it  is  detained ;  or  after  filing  an  approved 
stipulation  or  an  approved  bond  to  the  marshal,  as  provided  by  law.  But  ex- 
cept in  proceedings  under  §  941  of  the  Revised  Statutes,  the  marshal  shall  not 
deliver  property  released  on  stipulation  or  on  deposit  of  moneys,  until  the  ac- 
crued costs  and  charges  of  the  officers  of  court  shall  first  be  paid  into  court  by 
the  paity  receiving  the  property,  to  abide  the  decision  of  the  court  in  respect  to 
the  amount  of  costs  due  to  them. 

21. 

All  stipulations  in  causes  civil  and  maritime,  shall  be  executed  and  acknowl- 
edged by  the  principal  party  (if  within  the  district),  and  at  least  one  surety 
resident  in  the  southern  or  the  eastern  district,  and  shall  state  the  street  and 
number,  if  there  be  any,  of  the  surety^s  residence,  and  his  occupation,  and  be 
accompanied  by  the  surety^s  acknowledgment  and  his  justification  by  affidavit 
that  he  is  worth  double  the  amount  thereof  overall  his  debts  and  liabilities ;  and 
such  stipulation  shall  contain  the  consent  of  the  stipulators,  that  in  case  of  de- 
fault or  contumacy  on  the  part  of  the  principal  or  sureties,  execution  to  the 
amount  named  in  such  stipulation  may  issue  against  the  goods,  chattels  and 
land  of  the  stipulators.  Parties  not  residing  in  either  of  said  districts  must 
supply  at  least  two  sureties. 

22. 

Stipulations  to  release  property  from  attachment  or  arrest  may  be  taken  out 
of  court  on  short  notice  before  the  clerk,  or  a  commissioner,  or  a  notai*y  public, 
or  under  a  dedimus  protesUUem.  The  officer  taking  the  stipulation  shall,  if  re- 
quired by  the  opposite  party,  examine  the  sureties  under  oath  as  to  their  suffi- 
ciency, and  annex  their  depositions. 
28 
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To  obtain  the  judge's  approval  thereof,  if  not  consented  to,  reasonable  notice 
of  application  therefor  shall  be  given.  In  the  absence  of  the  judge,  the  approval 
of  the  clerk,  or  deputy  clerk,  on  like  notice,  shall  be  sufficient. 

Sureties  in  stipulations  for  costs  may  be  examined  in  like  manner  on  demand 
thereof  served  upon  the  proctors  of  the  partj'  giving  the  stipulation,  who  shall 
thereupon  give  reasonable  notice  of  the  time  and  place  of  the  justification  of 
sureties. 

23. 

In  all  cases  of  stipulations  in  civil  and  admiralty  causes,  any  party  having  an 
interest  in  the  subject  matter  may,  at  any  time  on  two  days'  notice,  move  the 
court  on  special  cause  shown  for  greater  or  better  security ;  and  any  order  made 
thereon  may  be  enforced  by  attachment,  or  otherwise. 

24. 

In  suits  in  personam,  stipulators  on  the  arrest  of  the  defendant  may  be  dis- 
charged from  their  stipulation  before  or  after  the  return  of  the  warrant,  on  the 
surrender  of  the  principal  by  them  or  by  himself,  except  in  respect  to  costs  in 
this  court  or  in  any  other  court  to  which  the  cause  may  be  appealed. 

25. 

The  clerk  shall  provide  a  book  in  which  shall  be  entered  all  stipulations  filed 
in  causes  civil  and  admiralty,  which  shall  be  open  to  the  examination  of  all  par- 
lies interested. 

26. 

In  case  of  seizure  of  propei'ty  in  behalf  of  the  United  States,  an  appraisement 
for  the  purpose  of  bonding  the  same  may  be  had  by  any  party  in  interest,  on 
giving  one  day's  previous  notice  of  motion  before  the  court,  or  the  judge  in  va- 
cation, for  the  appointment  of  appraisers.  If  the  paities  or  their  proctors  and 
the  district  attorney  are  present  in  court,  such  motion  may  be  made  instanier, 
after  seizure,  and  without  previous  notice. 

27. 

.  Orders  for  the  appraisement  of  pix)pei*ty  under  an'cst  at  the  suit  of  an  individ- 
ual, may  be  entered,  of  course,  by  the  clerk,  at  the  instance  of  any  paity  inter- 
ested therein,  or  upon  filing  the  consent  of  the  proctors  for  the  respective  parties. 

28. 

Only  one  appraiser  is  to  be  appointed  in  suits  by  individuals,  unless  otherwise 
ordered  by  the  judge,  and,  if  the  respective  parties  do  not  agree  in  writing  upon 
the  appraiser  to  be  appointed,  the  clerk  shall  foithwith  name  him,  either  party 
having  a  right  to  appeal  instanter  to  the  judge  from  such  nomination,  for  ade- 
quate cause. 
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29. 

Appraisers,  before  executing  their  trust,  shall  be  swoni  or  affirmed  to  its 
faithful  discharge  before  the  clerk,  or  his  deputy,  a  United  States  commissioner, 
or  notary  public,  and  shall  give  one  day's  notice  of  the  time  and  place  of  mak- 
ing the  appmisement,  by  notifying  the  proctors  in  the  cause  and  by  affixing  the 
notice  in  a  conspicuous  place  adjacent  to  the  United  States  couit  rooms,  and 
where  the  marshal  usually  affixes  his  notices,  to  the  end  that  all  persons  con- 
cerned may  be  informed  thereof ;  and  the  appraisement,  when  made,  shall  be 
returned  to  the  clerk's  office. 

30. 

Appraisers  acting  under  an  order  of  the  court  shall  be  severally  entitled  to  at 
least  five  dollars  for  each  day  necessarily  employed  in  making  the  appraisement, 
to  be  paid  by  the  paity  at  whose  instance  the  same  shall  be  ordered. 

31. 

Upon  any  seizure  in  suits  iti  rem,  or  upon  any  infoimation  in  rem  or  m  per- 
sofiam  wherein  publication  is  required  by  law,  such  publication  by  the  marshal 
shall,  except  as  othei-wise  ordered,  be  made  in  the  newspaper  designated  for  that 
pui*pose  by  the  couit  by  general  order. 

32. 

Notice  of  the  aiTest  of  property'  in  suits  in  rem  other  than  in  behalf  of  the 
United  States,  shall  be  published  and  affixed  as  required  in  case  of  seizures  on  the 
part  of  the  United  States,  unless  the  judge  by  special  order  directs  a  shorter  notice 
than  14  days ;  the  publication  need  contain  only  the  title  of  the  suit,  the  cause 
or  nature  of  the  action,  the  amount  demanded,  the  time  and  place  of  the  return 
of  the  monition,  with  notice  to  all  persons  interested  to  appear,  or  that  default 
and  condemnation  will  be  oixiered,  with  the  names  of  the  marahal  and  proctor. 

33. 

Where  the  res  remains  in  the  custody  of  the  marahal,  the  cause  will  not  be 
heard  until  after  publication  of  pix)cess  shall  have  been  made  in  that  cause,  or 
in  some  other  pending  cause  in  which  also  the  property  is  held  in  custody ;  but 
no  final  decree  shall  be  entered  after  hearing  or  by  default,  or  on  consent  of 
paities,  ordering  the  condemnation  and  sale  of  property  not  perishable,  arrested 
on  process  in  rem,  unless  publication  of  process  in  that  cause  shall  have  been 
duly  made ;  nor  except  on  default  or  by  consent  of  the  parties  appearing,  will 
any  sale  of  the  res  be  ordered  by  interlocutory  decree  before  the  sum  chargeable 
thei*eon  is  fixed  by  the  court,  unless  by  the  express  order  of  the  court  because 
of  the  perishing  or  perishable  condition  of  the  res. 

34. 

In  any  admiralty  proceeding  in  rem  where  no  proctor  has  appeared  for  any 
claimant,  a  vendiiioni  exponas  will  not  be  issued,  nor  a  decree  entered,  unless 
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proof  be  furnished  of  actual  notice  of  the  action  to  an  owner  or  agent  of  the  ves- 
sel proceeded  against,  or  to  the  master  in  command  thereof,  in  addition  to  the 
proof  of  publication  of  the  notice  of  arrest  of  the  vessel  or  unless  it  be  made  to 
appear  on  special  application  to  the  court  that  such  actual  notice  is  unnecessary. 

35. 

Notice  of  sale  of  property  after  condemnation  in  suits  in  rem  (except  under 
the  revenue  laws  and  on  seizure  by  the  United  States,)  shall  be  daily  for  at 
least  six  days  before  sale  unless  otherwise  directed  in  the  decree ;  and  shall  be 
published  in  manner  directed  by  Act  of  Congress  on  condemnation  under  the 
revenue  laws,  §  939  Rev.  Stat. 

36. 

A  tender  inter  partes  before  suit  shall  be  of  no  avail  in  defence  or  in  discharge 
of  costs  unle^  on  suit  brought  and  before  answer,  plea  or  claim  filed,  the  same 
tender  is  deposited  in  the  court  to  abide  the  order  or  decree  to  be  made  in  the 
matter. 

At  any  time  not  less  than  14  days  before  tnal  the  respondent  or  claimant  may 
serve  upon  the  libellant^s  proctor  a  written  offer  to  allow  a  decree  to  be  taken 
against  him  for  the  sum  of  money  therein  specified,  with  costs  to  the  date  of  the 
offer  to  be  t^ixed,  which  the  libel  Ian  t  may  within  ten  days  thereafter  accept  and 
enter  judgment  accordingly ;  if  not  so  accepted,  and  the  libellant  fail  to  obtain 
a  more  favorable  decree,  he  cannot  i-ecover  costs  from  the  time  of  the  offer;  but 
if  the  respondent  or  claimant  deposits  the  amount  of  his  offer,  or  tender,  and  the 
clerk^s  fees  for  paying  out  the  same,  with  the  clerk,  the  respondent  shall  recover 
costs  from  the  time  of  deposit  if  the  libellant  does  not  recover  a  more  favorable 
decree. 

37. 

At  any  time  after  an  interlocutory  decree  in  favor  of  the  libellant,  the  claim- 
ant or  respondent  without  admitting  liability  and  without  prejudice  as  to  th6 
right  to  appeal,  may  sei've  upon  libell ant's  proctor  a  written  offer  to  allow  li- 
bellant^s  damages  to  be  assessed  at  a  sum  of  money  therein  specified,  and  unless 
the  libellant  shall  finally  obtain  a  decree  for  a  larger  sum,  besides  interest,  he 
shall  not  recover  any  subsequent  costs  and  expenses  upon  any  reference  after 
the  offer. 

38. 

The  libellant  may  at  any  time  on  notice  take  order  for  the  withdrawal  of  so 
much  of  the  tender  or  amount  deposited  as  the  court  may  allow,  without  preju- 
dice to  his  subsequent  litigation  for  a  larger  amount,  leaving  in  the  registry  a 
sum  sufficient  to  cover  the  defendant's  costs,  in  case  the  amount  deposited  should 
be  held  in  this  couit,  or  in  any  Appellate  Couit,  to  be  sufficient  to  meet  the  li- 
bellant's  demand. 

If  the  respondent  serves  on  the  proctor  of  the  libellant  written  notice  of  con- 
sent that  the  whole,  or  any  specific  part,  of  the  tender  deposited  be  paid  over  to 
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the  libellant,  the  respondent  shall  not  in  any  event  be  liable  thereafter  for  in- 
terest on  so  much  of  the  libellant^s  claim. 

39. 

No  claim  can  be  made  without  proof  of  a  subsisting  interest  of  the  claimant 
in  the  subject  matter  of  the  claim.  This  proof  may,  in  the  first  instance,  be 
the  oath  of  the  claimant ;  but  subject  to  denial  and  disproof  on  the  part  of  the 
libellant  or  any  other  pai1y  to  the  suit,  on  issue  thereto  if  allowed  by  the  court, 
or  on  summary  petition. 

40. 

When  an  answer  is  required,  in  a  suit  in  rem,  of  a  party  having  no  interest 
in  the  subject  matter,  he  may  file  an  exceptive  allegation  or  disclaimer,  and  no- 
tice the  same  instatUer  for  hearing.  If  the  decree  of  the  court  is  in  affirmance 
of  his  plea,  he  shall  be  discharged  the  action. 

41. 

If  separate  answers  or  claims  are  put  in  by  the  same  proctor,  or  by  different 
proctors  connected  in  business,  all  costs  thereby  imnecessarily  incuiTed  shall  be 
disallowed  on  taxation. 

42. 

The  defendant  may  before  filing  his  answer  except  to  the  jurisdiction  or  to 
the  sufficiency  of  the  libel,  and  if  the  exception  is  sustained  and  the  libel  is  not 
amended  within  such  time  as  the  court  shall  allow,  it  shall  be  dismissed. 

Exception  to  the  libel  or  answer  may  be  heard  on  any  motion  day  on  four 
days^  notice. 

43. 

Exceptions  to  the  answer  shall  be  taken  within  four  days  after  notice  of  the 
filing  of  same,  which  exceptions  shall  briefly  specify  the  paits  excepted  to  or 
the  grounds  of  exception,  whereupon  the  paity  answeiing  or  claiming  shall  in 
four  days  either  give  notice  of  his  submitting  to  the  exceptions,  or  set  down 
the  exceptions  for  hearing  and  give  four  days'  notice  thereof  for  the  next  mo- 
tion day.  In  default  whereof  the  like  order  may  be  entered  as  if  tlie  exceptions 
had  been  allowed  by  the  court. 

44. 

If  a  party  submit  to  exceptions  he  shall  amend  his  pleadings  within  four  days 
after  notice  of  his  submitting.  If  the  exceptions  are  allowed  on  hearing,  he 
shall  amend  his  pleadings  within  such  time  as  the  court  shall  direct;  and  if  the 
hearing  of  the  exceptions  shall  not  bo  duly  brought  on,  or  the  amendment  duly 
put  in,  the  libel,  claim  or  answer  excepted  to  shall,  if  the  exception  was  for 
insufficiency,  be  treated  as  a  nullity  and  the  default  of  the  party  be  entered ;  if 
the  exceptions  were  for  irrelevancy  the  matter  excepted  to  may  be  stiicken  out 
by  the  clerk. 
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45. 

Answers  to  interrogatories  may  be  excepted  to  in  the  same  manner  as  an- 
swers l>r  claims  pat  in  by  a  defendant,  and  shall,  in  all  respects,  be  subject  to 
the  provisions  of  the  rules  in  relation  to  exceptions ;  and,  if  the  libellant  mak- 
ing answers  shall  not  perfect  the  same  after  exception  allowed,  the  libel  shall 
be  dismissed  for  want  of  pros^bution.  But  this  rule  shall  not  in  any  case  be 
deemed  to  require  answers  to  interrogatories  on  the  part  of  the  United  States, 
in  suits  brought  in  their  behalf. 

46. 

In  suits  in  rem  in  collision  cases,  if  one  of  the  colliding  vessels  be  wholly 
lost  so  that  no  cross  libel  against  her  could  be  maintained,  the  defendant,  if  he 
shall  desire  to  recoup  or  offset  any  damage  to  his  own  vessel  in  case  it  shall  be 
determined  on  the  ttial  that  the  collision  occurred  through  the  fault  of  both  ves- 
sels, must  in  his  answer  state  the  facts  and  his  own  damages,  in  like  manner  as 
upon  filing  a  cross  libel ;  and  such  statement  of  damage  shall  be  without  preju- 
dice to  any  defence  he  may  make  tliat  the  collision  was  wholly  the  fault  of  the 
other  vessel. 

47. 

Commissions  for  taking  testimony  shall  be  moved  for  in  fourteen  days  after 
tlie  claim  or  answer  is  filed  and  perfected  (if  the  same  shall  have  been  excepted 
to) ;  but,  if  inten'ogatories  shall  be  propounded  for  the  other  party,  by  the 
party  who  moves  for  a  commission,  he  shall  have  fourteen  days  for  moving 
after  the  answers  to  the  inteiTogatories  shall  be  perfected ;  otherwise  such  com- 
mission shall  not  operate  to  stay  proceedings ;  but,  on  a  proper  case  shown,  ap- 
plication for  a  commission  and  for  a  stay  of  proceedings  may  be  made  at  any 
time  before  final  decree. 

Affidavits  on  which  a  motion  for  a  commission  is  made  shall  specify  the  facts 
expected  to  be  proved,  together  with  the  names  of  the  witnesses,  and  the  short- 
est time  within  which  the  paity  believes  the  testimony  may  be  taken  and  the 
commission  returned.  On  special  cause  shown,  an  order  for  the  examination 
of  parties  not  named  may  be  applied  for  on  notice  to  the  adverse  party. 

48. 

A  commission  will  not  be  allowed  to  stay  proceedings,  except  by  order  of 
court,  if  the  opposite  paity  admits  in  writing  that  the  witnesses  will  depose  to 
the  facts  stated  iq  such  affidavits;  such  affidavit,  with  the  admission,  may  be 
read  on  the  trial  or  hearing,  and  will  have  the  same  effect  as  a  deposition  to 
those  facts  by  the  witness  or  witnesses  named. 

49. 

Interrogatories  for  the  direct  and  cross-examination  in  case  the  paities  dis- 
agree respecting  them,  shall  be  presented  to  the  judge  for  his  allowance  at  one 
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time,  and  one  day's  notice  of  settlement  shall  be  given  the  party  objecting  to 
the  opposite  interrogatories ;  such  inten'ogatories  or  cross  interrogatoiies  may 
be  allowed  provisionally,  subject  to  objection  at  the  trial. 

Cross  interrogatories  shall  be  served  within  four  days  aft^r  the  direct  have 
been  received,  unless  further  time  shall  be  ordered.  If  no  notice  of  settlement 
before  the  judge  is  given  within  five  days  after  both  direct  and  cross  interroga- 
toiies have  been  served,  each  party  shall  be  deemed  to  have  assented  to  the  in- 
terrogatories served.  The  inten'ogatories,  direct  and  cross,  as  agreed  to  by 
the  parties,  or  settled  by  the  judge,  shall  be  annexed  to  the  commission.  Di- 
I'ections  as  to  the  execution  and  return  of  the  commission  signed  by  the  clerk 
shall  accompany  the  commission. 

50. 

Depositions  taken  under  commission,  or  otherwise,  shall  be  forwarded  to  the 
clerk  immediately  after  they  are  taken,  and  be  filed  on  their  return  to  the  clerk's 
ofiSce,  in  term  or  vacation,  and  notice  thereof  shall  be  forthwith  given  by  the 
party  for  whom  they  were  taken  to  the  proctor  of  the  opposite  party,  and  they 
shall  be  opened  by  order,  of  coui*se,  on  notice  by  either  party  to  the  other. 
And  all  objections  to  the  form  or  manner  in  which  they  were  taken  or  returned 
shall  be  deemed  waived,  unless  such  objection  shall  be  specified  in  wnting  and 
filed  within  four  days  after  the  same  are  opened,  unless  further  time  shall  be 
granted  by  the  judge. 

51. 

All  reports  of  commissioners,  assessors,  adjusters,  etc.,  in  all  matters  referred 
by  the  court  shall  be  filed  in  the  ofSce  of  the  clerk  of  the  com*t,.and  prompt  no- 
tice thereof  given  by  them  to  the  proctoi*s  of  the  parties  appearing.  But  such 
commissioners,  etc.,  are  not  required  to  file  such  reports  until  their  proper  fees 
and  charges  thereon  are  paid.  The  same  may  be  taxed  by  the  clerk  if  required 
by  either  party ;  and  the  proctoi-s  of  the  party  procurino^  the  reference  shall  be 
personally  liable  to  the  commissioner^  etc.,  for  the  payment  of  fees  as  taxed. 

52. 

After  the  filing  of  a  commissioner's  report,  either  party  may  except  thereto, 
and  either  party  may  set  down  such  exceptions  4ov  hearing  on  two  days'  notice 
for  the  first  motion  day  thereafter. 

53. 

Upon  filing  of  the  report  an  order  of  confirmation  nisi  may  be  entered  of 
course  without  notice,  unless  otlierwise  ordered  by  the  court,  or  the  report  shall 
be  excepted  to ;  and  if  no  exceptions  be  filed  within  four  days  after  service  of 
notice)  of  such  confirmation  nisi  on  the  proctors  of  the  other  parties,  decree  final 
may  b6  ttitered. 
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54. 

If  the  libellant  takes  no  proceedings  upon  the  report  within  four  days  after 
notice  of  the  filing  thereof  given  by  the  respondent,  the  respondent  may  move 
the  court  on  two  days^  notice  to  dismiss  the  libel  for  want  of  due  prosecution. 

55. 

For  services  rendered  by  commissioners  acting  under  Rule  44  of  the  Supreme 
Court  in  Admimlty.  compensation  for  which  is  not  otherwise  provided  by  law, 
a  reasonable  compensation  shall  be  allowed  and  taxed. 

56. 

All  bills  of  costs  and  of  charges  to  be  paid  under  any  order  or  decree  of  this 
court  shall  be  taxed  and  filed  with  the  clerk  before  payment  thereof;  and,  if 
the  same  shall  include  charges  for  disbursements  other  than  to  the  officera  of 
the  court,  the  proper  and  genuine  vouchers,  or  an  affidavit  thereof  (in  case  of 
loss  of  voucbei*s),  shall  be  exhibited  and  filed ;  and,  if  such  bill  shall  be  taxed 
without  two  days'  notice  to  all  parties  concerned,  it  shall  be  subject  to  a  retax- 
adon,  of  course,  on  application  by  any  such  party  not  having  had  notice,  and 
at  the  charge  of  the  paity  obtaining  such  taxation.  The  clerk's  costs  of  enter- 
ing satisfaction  of  judgment  and  issuing  execution  may  be  taxed  as  a  disburse- 
ment. 

Any  party  aggineved  by  taxation  of  costs  or  the  exaction  of  fees  by  an  officer 
whose  office  is  in  the  same  building  with  the  court,  may  apply  to  the  court  for 
relief  instanter^  upon  notice  to  the  officer  taxing  the  costs  or  exacting  the  fees. 
» 

57. 

Where  proceedings  on  a  decree  shall  not  be  stayed  by  an  appeal,  and  the  de- 
cree shall  not  be  fulfilled  or  satisfied  in  ten  days  after  notice  to  the  proctor,  if 
there  be  any,  of  the  party  against  whom  it  shall  be  rendered,  it  shall  be  of 
course  to  enter  an  oi*der  that  the  sureties  of  such  party  cause  the  engagement  of 
their  stipulation  to  be  performed,  or  show  cause  in  four  days,  or  on  the  first 
day  of  jurisdiction  afterwards,  why  execution  should  not  issue  against  them, 
their  lands,  goods  and  chattels,  accoixling  to  their  stipulation ;  and,  if  no  cause 
be  then  shown,  due  service  having  been  made  on  the  proctor  of  the  party,  if 
there  be  any,  a  summary  decree  shall  be  rendered  against  them  on  their  stipu- 
lations, and  execution  issue ;  but  the  same  may  be  discharged  on  the  pei-fomi- 
ance  of  the  decree  and  payment  of  all  costs  and  clerk's  charges.  This  rule 
does  not  apply  to  sureties  on  bonds  given  under  §  941  of  the  Revised  Statutes 
of  the  United  States. 

58. 

Whenever  after  judgment  or  decree  for  a  sum  certain  and  before  execution 
issued  thereon,  any  party  shall  pay  into  court  the  amount  thereof,  with  interest, 
costs,  and  the  clerk's  statutory  charges  for  receiving  and  paying  out  the  money : 
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or  whenever  the  marshal  (or  the  proper  officer)  shall  return  process  of  execu- 
tion full}'  executed,  and  shall  pay  the  said  amounts  into  court,  including  the 
said  charges  of  the  clerk,  which  shall  also  be  collected  on  execution,  the  clerk 
shall  forthwith  and  without  other  authorization,  enter  satisfaction  of  record  on 
such  judgment  or  decree,  at  the  charge  of  the  paity  in  whose  favor  such  judg- 
ment or  decree  may  be  rendered. 

59. 

When  any  moneys  shall  come  to  the  hands  of  the  marshal  under  or  by  virtue 
of  any  order  or  process  of  the  court,  he  shall  forthwith  pay  over  the  gross 
amount  thereof  to  the  clerk,  with  a  bill  of  his  charges  thereon  and  a  statement 
of  the  time  of  the  receipt  of  the  moneys  by  him ;  and,  upon  the  iiling  of  such 
statements,  and  the  taxation  of  such  charges,  the  same  shall  be  paid  to  the 
marshal  out  of  such  moneys ;  and  an  account  of  all  propeity  sold  under  the 
order  or  decree  of  this  court,  shall  be  returned  by  the  mai*shal  and  filed  in  the 
clerk's  office,  with  the  execution  or  other  process  nnder  which  the  sale  was  made. 

60. 

In  proceedings  in  rem,  after  a  sale  of  the  property  under  a  final  decree, 
claims  upon  the  proceeds  of  sale,  except  for  seamen's  wages,  will  not  be  admit- 
ted in  behalf  of  lienors -filing  libels  or  petitions  after  the  sale,  to  the  prejudice  of 
lienors  under  libels  filed  before  the  sale,  but  shall  be  limited  to  the  remnants 
and  surplus. 

61. 

A  party  shall  not  bo  held  to  enter  his  appeal  from  any  decree  or  order  of  the 
com*t  as  final,  unless  the  same  is  in  a  condition  to  be  executed  against  him  with- 
out further  proceedings  therein  in  court. 

62. 

In  appealable  cases,  ten  days  from  the  time  of  service  of  a  copy  of  the  decree 
on  the  opposite  proctor,  with  notice  of  its  entry,  shall  be  allowed  to  enter  an 
appeal,  witliin  which  time  the  decree  shall  not  be  executed. 

63. 

The  clerk  is  authorlBed  to  tax  or  certify  bills  of  costs,  and  to  sign  judgment«i, 
and  also  take  acknowledgments  of  the  satisfaction  of  judgments,  and  all  affi- 
davits and  oaths  out  of  court,  as  in  open  court,  in  all  cases  where  the  same  are 
not  required  by  law  to  be  taken  in  open  couit. 

64. 

The  deputies  (or  chief  clerks)  of  the  clerk,  not  exceeding  two  in  number, 
named  and  designated  by  an  appointment  filed  in  the  office  of  said  clerk,  are 
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each  authorized  to  perform  all  dutied  appertaining  to  the  clerk  which  are  nd 
required  by  law  to  be  performed  by  the  clerk  in  person. 

65. 

The  clerk  is  authorized  to  enter  satisfaction  of  record  of  any  judgment  on  be- 
half of  the  United  States  on  filing  acknowledgment  of  satisfaction  thereof  by 
the  U.  S.  attorney ;  in  other  cases,  upon  filing  due  acknowledgment  of  satis- 
faction made  by  the  judgment  creditor  or  his  proctor  or  proctors,  within  two 
yeai-s  from  the  entry  of  the  judgment,  and  thereafter  upon  acknowledgment  . 
made  by  the  judgment  creditor  or  by  his  legal  representatives  or  assigns  with 
evidence  of  their  representative  authority. 

66. 

proctors,  attorneys,  counsellors  and  advocates  of  any  Circuit  or  District  Court 
of  the  United  States  or  of  the  Supreme  Court  of  this  state,  may  be  admitted  to 
this  court  on  motion  of  an  attorney  or  proctor  of  this  court,  upon  signing  the 
roll  and  taking  the  oaths  presciibed  by  the  constitution  and  laws  of  the  United 
States. 

67. 

In  admiralty  and  maritime  causes,  wherein  the  matter  in  demand  does  not 
exceed  fifty  dollars,  the  proceedings  for  recovery  thereof  may  be  summaiy. 

The  monition  or  citation,  or  attachment,  in  such  suit,  may  be  made  returaable 
on  the  first  day  of  a  stated  or  special  session  of  court  next  succeeding  the  ser- 
vice thereof,  at  least  three  days  intervening  between  the  semce  and  return  of 
process  in  rem  in  suits  by  individuals. 

68. 

In  suits  in  personam  for  wages,  where  the  amount  sworn  to  be  due,  in  the 
libel,  is  less  than  fifty  dollars,  the  clerk  shall  not  issue  process  without  the  usual 
stipulation  for  costs,  unless  the  libel  be  accompanied  by  satisfactory  proof  that 
the  respondent  is  about  to  leave  the  district;  or  by  an  allocatur  of  the  judge,  or 
by  a  certificate  of  a  commissioner  of  the  Circuit  Court,  that,  upon  due  service 
of  a  summons  to  the  respondent  to  appear  before  him,  sufficient  cause  of  com- 
plaint whereon  to  found  process  appeared.  Such  summons  shall  be  served  at 
least  one  day  previous  to  the  day  of  hearing  therein  mentioned,  and  if  it  shall 
appear,  on  the  hearing,  to  the  satisfaction  of  the  commissioner,  that  the  wages 
claimed  have  been  paid  or  forfeited,  he  shall  refuse  the  certificate.  And  if  a 
reasonable  offer  of  compromise  shall  be  made  on  such  hearing,  by  either  party, 
"^  and  be  rejected  by  the  other,  the  commissioner  shall  add  a  certificate  of  such 
fact.  In  case  of  final  recovery  by  the  paity  rejecting  such  offer,  he  shall  recover 
no  costs.  No  costs  shall  be  taxed  for  the  proceeding,  unless  tlie  commissioner 
shall  certify  that  a  demand  of  wages  was  made  by  the  seamen  a  reasonable  time 
previous  to  taking  out  the  summons.  No  costs  shall  be  taxed  for  fees  of  marshal, 
clerk  or  witness  on  such  proceedings,  unless  by  special  mandate  of  the  judge 
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ft  subpoena  or  attaohment  is  issued  to  compel  the  attendance  of  witnesses.  The 
commissioner's  fees  for  his  services  thereon  shall  not  exceed  one  dollar  for  a 
single  sitting,  and  every  adjournment  granted  shall  be  at  the  expense  of  the 
party  obtaining  it ;  if,  however,  it  is  required  by  the  parties  that  the  commis- 
sioner take  down  in  writing  the  testimony  heard  on  the  summons,  he  shall  be 
allowed  thei*efor  the  customary  fees  for  like  semces.  Proof  so  taken  in  writ- 
ing may  be  used  by  either  party,  on  the  hearing  in  court,  in  case  the  suit  is  fur- 
ther prosecuted. 

69. 

A  guardian  ad  litem  will  be  appointed  on  petition  verified  by  oath,  stating  a 
proper  case  for  such  appointment.  Infants  may  sue  by prochein  ami,  to  be  first 
approved  by  the  court ;  the  guardian  or  prochein  ami  shall  give  stipulation  for 
the  costs  in  the  same  manner  as  if  personally  the  paity  in  interest. 

70. 

The  clerk  shall  provide  a  book  in  which  he  shall  keep  a  full  and  particular 
account,  in  each  cause  depending  in  the  couit,  of  all  moneys  brought  into  couit, 
and  of  the  payment  of  the  same,  with  the  dates  thereof ;  and  any  particular  ac- 
count therein  shall  be  open  to  the  inspection  of  any  person  interested  in  the 


71. 

The  commission  allowed  to  the  marshal  shall  be  computed  upon  the  gross 
proceeds,  in  case  of  sale ;  or  upon  the  appraised  or  agi'eed  value,  if  bonded ; 
but  the  marshal,  in  case  of  an  agreed  valuation  between  the  pailies,  not  assent- 
ed to  by  him,  may  have  an  appraisement  in  the  usual  mode. 

72. 

In  other  than  admiralty  causes  the  marshal  shall  be  entitled  upon  a  settle- 
ment by  the  parties  of  the  debt  or  claim  without  a  sale  of  the  property,  to  the 
like  commissions  as  are  provided  for  in  admiralty  causes  by  §  829  of  the  Re- 
vised Statutes. 

RULES  IN  PROCEEDINGS  TO  LIMIT  LIABILITY. 
73. 

Petitions  or  libels  to  limit  liability  must  state : 

1.  The  facts  showing  that  the  application  is  properly  made  in  this  district. 

2.  The  voyage  on  which  the  demands  sought  to  be  limited  arose,  with  the 
date  and  place  of  its  termination ;  the  amount  of  all  demands  including  all  un- 
satisfied liens  or  claims  of  liens,  on  contract  or  on  tort,  arising  on  that  voyage, 
so  far  as  known  to  the  petitioners,  and  what  suits,  if  any,  are  pending  thereon  ; 
whether  the  vessel  was  damaged,  lost  or  abandoned,  and  if  so,  when  and  whei-e ; 
the  value  of  the  vessel  at  the  close  of  the  voyage,  or  in  case  of  wreck,  the  value 
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of  her  wreckage,  shippings  or  proceeds,  if  any,  as  nearly  as  the  petitioners  can 
asceitain,  and  where  and  in  whose  possession  they  are ;  also  the  amount  of  any 
pending  freight,  recovered  or  recoverable.  If  any  of  the  above  particulars  are 
not  fully  known  to  the  petitioner,  a  statement  of  such  particulars  according  to 
the  best  knowledge,  infoi*mation  and  belief  of  the  petitioner,  shall  be  sufficient. 

74. 

If  a  surrender  of  the  vessel  is  offered  to  be  made  to  a  trustee,  the  libel  or  pe- 
tition must  fuilher  show  whether  tliere  is  any  prior  paramount  lien  on  the  ves- 
sel, and  whether  she  has  made  any,  and  if  so,  what  voyage  or  trip  since  the 
voyage  or  trip  on  which  the  claims  sought  to  be  limited  arose,  and  any  existing 
lien  or  liens,  maritime  or  domestic,  arising  upon  any  such  subsequent  voyage 
or  trip,  with  the  amounts  and  causes  thereof,  and  the  names  and  addresses  of 
the  lienors,  so  far  as  kn(»wn ;  also  the  special  facts  on  wliich  the  right  to  sur- 
render the  vessel  is  claimed,  notwithstanding  such  subsequent  trip  or  voyage, 
and  whether  the  vessel  sustained  any  injuiy  upon  or  by  reason  of,  such  subse- 
quent voyage  or  trip. 

Upon  suiTender  of  the  vessel  no  final  decree  exempting  from  liability  will  be 
made  until  all  such  liens  as  may  be  admitted  or  proved,  prior  to  such  final  de- 
cree, to  be  superior  to  the  liens  of  the  claims  limited,  shaUl  be  paid  or  secured 
independently  of  the  property  suiTendered,  as  may  be  oi-dered  by  the  court ; 
and  the  monition  in  cases  of  surrender,  shall  cite  all  persons  having  any  claim 
upon  the  vessel  to  appear  on  the  return  day  or  be  defaulted,  as  in  oi-dinary  pro- 
cess in  rem, 

75. 

If,  instead  of  a  surrender  of  the  vessel,  an  appraisement  thei'eof  be  souorht 
for  the  purpose  of  giving  a  stipulation  for  value,  the  libel  or  petition  must  state 
the  names  and  addresses  of  the  principal  creditors  and  lienors,  whether  on  con- 
tract or  in  toit,  upon  the  voyage  on  which  the  claims  are  sought  to  be  limited, 
and  the  amounts  of  their  claims,  so  far  as  they  are  known  to  the  petitioner,  and 
the  attoi*neys  or  proctoi*s  in  any  suits  thereon ;  or  if  such  creditors  or  lienors  be 
very  numerous,  then  a  sufficient  number  of  them  properly  to  represent  all  in 
the  appraisement :  and  notice  of  the  proceedings  to  appraise  the  propeity  shall 
be  given  to  such  creditors  as  the  court  shall  direct,  and  to  all  the  attorneys  and 
proctors  in  such  pending  suits. 

76. 

The  stipulation  for  value  upon  such  appraisement  shall  be  given  with  suffi- 
cient 8ui*eties  and  upon  justification  as  required  under  these  rules  in  actions  in 
rem,  and  shall  provide  for  the  payment  of  the  appraised  amount  with  intei'est 
from  the  close  of  the  voyage,  unless  otherwise  ordered  by  the  court. 

77. 

If  issue  is  taken  by  the  pleadings  upon  the  right  of  the  petitioners  to  any  lim- 
itation of  liability,  or  upon  the  liability  of  the  petitioners  for  the  claims  alleged 
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against  them,  such  issue  will  not  be  heard  and  deteimined  until  the  publication 
of  the  monition,  unless  otherwise  ordered  on  application  to  the  court. 

78. 

Pi'oof  of  claims  presented  to  the  commissioner  shall  be  made  by  or  before  the 
return  day  of  the  monition  by  affidavit  specifying  the  nature,  grounds  and  amount 
thereof,  the  particular  dates  on  which  the  same  accrued,  and  what,  if  any,  cred- 
its were  given  thereon,  and  what  payments,  if  any,  have  been  made  on  account; 
with  a  bill  of  particulars  giving  the  respective  dates  and  amounts,  if  the  same 
consists  of  several  different  items.  Such  proof  shall  be  deemed  sufficient,  un- 
less within  five  days  after  the  return  day  of  the  monition,  or  after  interlocutory 
decree  in  case  of  issue  joined  by  answer  to  the  petition,  or  within  such  further 
time  as  may  be  granted  by  the  court,  the  allowance  of  the  claim  shall  be  ob- 
jected to  by  the  petitioner  or  by  some  other  creditor  filing  a  claim,  who  shall 
give  notice  in  wiiting  of  such  objection  to  the  commissioner  and  to  the  proctors 
of  the  claim  objected  to,  if  any.  Any  claim  so  objected  to  must  be  established 
by  fuither  legal pnwa/ocie  proof  on  notice  to  the  objecting  party,  as  in  ordinary 
eases ;  but  any  creditor  desiring  to  contest  the  same  upon  any  specific  defence, 
must,  with  his  notice  of  objection,  or  subsequently,  if  allowed  by  the  commis- 
sioner or  the  court,  state  such  defence,  or  be  precluded  from  giving  evidence 
thei'eof ;  and  the  unsuccessful  party  to  such  contest  may  be  charged  with  the 
costs  thereof.  The  commissioner  shall  on  the  return  day  of  the  monition,  file 
in  open  couit  a  list  of  all  claims  presented  to  him. 

rui.es  as  to  information. 
79. 

Proceedings  in  rem  for  a  forfeiture,  and  in  personam  for  an  offence,  fine, 
penalty  or  debt,  may  be  joined  in  one  information  when  having  relation  to  the 
same  transaction. 

80. 

On  filing  an  information  in  personam  or  in  rem,  the  clerk  shall  issue  process 
thereon,  corresponding  as  nearly  as  may  be  with  that  employed  in  the  instance 
Court  of  Admiralty  in  similar  cases.  But  process  in  personam  may  be,  in  the 
fii"st  instance,  a  capias  when  allowed,  or  an  attachment  against  goods  to  compel 
an  appearance,  or  a  simple  monition,  at  the  election  of  the  complainant. 

81. 

No  person  shall  be  arrested  and  held  to  bail  on  an  information  in  personam 
without  the  mandate  of  the  judge,  except  where  such  bail  is  required  or  au- 
thonzed  by  the  statute. 

82. 

All  rules  applicable  to  the  service  of,  or  proceedings  in  relation  to,  process 
in  plenary  causes  in  admiralty,  shall  equally  apply  to  process  on  infoimations. 
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83. 

If  the  infoi-mation  filed  is  multifaiious  or  ambiguous,  or  does  not  supply  plain 
allegations  upon  which  issue  can  be  taken,  or  a  distinct  reference  to  the  statute 
upon  which  it  is  founded,  the  defendant  or  claimant  may  move  the  court  to  have 
it  reformed,  giving  two  days'  previous  notice,  together  with  a  specification  of 
his  objections,  to  the  district  attorney  or  proctor  in  whose  name  it  is  filed.  It 
may  be  amended,  of  course,  in  confonnity  with  such  notice ;  if  not  reformed 
within  two  days  after  being  pronounced  defective  by  the  court,  the  defendant 
may  take  an  order  of  discharge  from  the  action. 

84. 

In  informations  in  rem  a  delivery,  on  stipulation,  of  property  seized,  or  a  sale 
of  perishable  articles,  may  be  had,  as  in  case  of  proceedings  in  the  instance 
Court  of  Admii-alty. 

85. 

The  claimant  shall  appear  and  interpose  his  claim  or  plea  on  informations  in 
rem,  within  the  same  time  and  in  the  same  manner  as  in  causes  on  the  instance 
side  of  the  Court  of  Admiralty ;  and  shall  appear  and  plead  to  informations  in 
personam  within  the  same  time  and  in  the  same  manner  as  in  causes  at  common 
law. 

86. 

Instead  of  a  ti-averse  of  each  separate  cause  of  forfeiture  alleged  in  the  in- 
formation, the  defendant  may  plead,  as  a  general  issue  to  an  in  ormation  in 
rem,  *•  that  the  several  goods  in  the  information  mentioned  did  not,  nor  did  any 
part  thereof,  become  forfeited  in  manner  and  form  as  in  the  infoinnation  in  that 
behalf  alleged." 

87. 

Putting  in  and  justifying  bail  on  behalf  of  the  defendants  on  arrest,  and  the 
proceedings  to  and  on  trial  and  execution,  where  a  trial  by  jury  must  be  had, 
shall  be  the  same  as  in  cases  of  common  law  jurisdiction. 

88.* 

In  all  cases  where  a  marshal  takes  possession  of  a  distillery,  by  virtue  of  a 
process  issued  for  violation  of  the  internal  revenue  laws,  •*  he  shall  immediately 
cause  the  head  of  the  still  to  be  taken  off,  or  the  machinery  to  be  disconnected 
in  such  manner  as  to  render  it  impossible  for  distillation  to  be  earned  on.  The 
expense  thereof  shall  be  returned  by  the  marshal  as  a  part  of  his  disburse- 
ments in  the  cause ;  and  whenever  any  premises  are  held  in  custody  by  the 
marshal,  under  process  issued  for  violation  of  the  internal  revenue  laws,  ad- 
mission to  such  premises  shall  at  all  times  be  permitted  for  any  internal  reve* 

•Not  an  Eastern  District  rule. 
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nue  officers  who  would  be  entitled  to  admission  were  the  same  not  in  custody 
of  the  marshal." 

MISCELLANEOUS  RULES. 
89. 

In  common  law  causes  all  original  and  final  process  issued  in  conformity 
with  §  911  of  the  United  States  Revised  Statutes,  shall  be  served  by  the  marshal, 
or  by  his  deputy,  except  when  he  is  a  party. 

90. 

In  common  law  causes  the  paities  shall  be  entitled  to  the  same  rights  and 
remedies  as  respects  attachments  against  the  propeity  of  the  defendant,  and  as 
respects  proceedings  supplementary  to  execution  as  are  now  provided  by  the 
laws  of  the  state  of  New  York  in  common  law  causes,  which  laws  in  respect  to 
attachments  and  supplemental^  proceedings  ai-e  hereby  adopted  by  this  court. 

91. 

On  an  indictment  found  by  the  gi*and  jury,  the  distinct  attorney  may  forth- 
with sue  out  a  bench  warrant,  capias,  or  attachment,  under  the  seal  of  the  court, 
for  the  arrest  and  commitment  of  the  party  indicted ;  such  writ  may  also  issue, 
if  the  defendant  fails  to  appear  pui*suant  to  his  recognizance  given  after  indict- 
ment found;  and  also  upon  information  duly  filed  by  the  district  attorney. 

92. 

When  a  fine  is  imposed  by  the  court  on  any  person  for  any  cause  other  than 
upon  a  judgment  or  sentence  in  a  penal  cause,  and  the  party  is  not  thereupon 
committed,  and  such  fine  is  not  discharged  previous  to  the  close  of  the  teim, 
the  clerk  on  application  of  the  United  States  attorney  shall  issue  to  the  mar- 
shal a  warrant  of  execution,  commanding  him  to  levy  and  make  such  fine  of 
the  goods  and  chattels,  or  in  default  thereof  of  the  lands  and  tenements  of  the 
paity.  Such  fine  may,  on  application  by  the  party,  and  sufficient  cause  shown, 
before  payment  of  the  same  out  of  the  court,  into  the  treasury  or  otherwise,  be 
mitigated  or  remitted,  at  any  tei*m  succeeding  tiiat  in  which  it  was  imposed. 

93. 

The  amount  of  all  the  fines  imposed  and  collected  shall  be  paid  into  court,  to 
be  accounted  for  by  the  clerk  with  the  United  States  treasury. 

94. 

In  cases  where  the  collector  of  customs  is  entitled  to  receive  the  moneys  in 
court,  the  same,  after  de'ducting  the  costs,  shall  be  paid  him  by  the  clerk,  upon 
an  order  to  be  entered  of  course  for  that  purpose. 
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95. 

Special  bail  may  be  put  in  and  filed,  for  the  purpose  of  surrendering  the  prin- 
cipal, before  the  return  day  of  the  writ.  Bail  to  the  arrest  may  surrender  the 
principal,  or  he  may  surrender  himself  in  their  exoneration,  upon  the  bail  bond 
given  on  his  arrest.  Copies  of  the  bail  bond,  ceitified  by  the  marshal  or  his 
deputy,  may  be  used  for  that  purpose,  in  the  same  manner  as  certified  copies  of 
the  bail  piece. 

96. 

In  no  case  shall  the  marshal  or  his  deputies  or  any  attorney  or  proctor  of  this 
court  be  surety  in  any  suit  depending  therein ;  except  that  a  proctor  or  attorney 
may  in  the  first  instance  be  surety  on  the  stipulation  for  costs ;  but  if  objected 
to,  other  security  shall  be  furnished. 

97. 

In  all  cases  not  provided  for  by  the  rules  of  this  court,  the  rules  and  practice 
of  the  Supreme  Court,  or  of  the  Circuit  Court  of  the  United  Slates  for  this  dis- 
trict, for  the  time  being  (whether  adopted  before  or  after  these  rules),  so  to  as 
the  same  may  be  applicable,  shall  regulate  the  practice  of  this  couit. 

98. 

The  above  arrangement  of  rules  under  distinct  heads  is  not  to  prevent  their 
governing  eveiy  mode  of  procedure  in  court  to  which  they  may  be  applicable ; 
but  conflicting  provisions  under  different  heads  are  to  be  restricted  each  to  the 
head  of  pi'actice  under  which  it  is  placed. 

99. 

These  rules  supersede  all  previous  rules  of  this  court,  except  in  Prize  cases 
and  in  Bankmptcy  and  Equity ;  and  shall  go  into  effect  July  1,  1893. 
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CALENDAR   RULES, 

PRCXTLIAB  TO  THE 

SOUTHERN  DISTRICT  OF  NEW  YORK, 

IN  ADMIRALTY  CAUSES. 


A. 

Process  on  libels  or  informations  are  returnable  on  each  Tuesday,  but  may  by 
order  be  made  returnable  on  any  other  d&y  in  term.  But  writs  for  the  sale  of 
property,  and  all  final  process  shall  be  returnable  on  the  first  Tuesday  of  the 
•  month  at  a  stated  term,  unless  an  eaiiier  day  is  ordered. 

Tuesday  of  each  week,  also,  except  during  the  summer  vacation,  is  appointed 
for  the  hearing  of  motions  and  arguments  on  exceptions. 

B. 

All  motions  and  arguments  shall  be  noticed  for  Tuesdays  at  the  opening  of  the 
court,  unless  the  court  grant  leave  for  hearing  at  another  time. 

Notices  of  the  trial  of  issues  shall  be  for  the  first  Tuesday  of  the  term  unless 
otherwise  ordered,  and  except  that  causes  entitled  to  preference  maybe  noticed 
for  any  day  of  the  term. 

Four  days^  notice  of  trial,  argument  or  motion  shall  be  served  on  the  proctor 
of  the  opposite  party. 

c. 

To  place  a  cause  on  the  calendar,  a  note  of  issue  specifying  the  party,  proc- 
tors, and  date  of  issue,  must  be  filed  with  the  clerk,  and  a  calendar  fee  of  one 
dollar  paid  to  him. 

The  Calendar  of  Admiralty  causes  shall  be  permanent  for  three  years  after 
issue  joined.  Causes  not  disposed  of  shall  be  renumbered  every  January,  and  at 
other  times  as  directed  by  the  court. 

D. 

Causes  may  be  reserved  generally  on  stipulation  filed  before  they  are  on  the 
day  calendar.  By  order  of  the  court  upon  notice  of  two  days  such  reserved 
causes  may  be  placed  upon  the  day  calendar  for  trial. 

29  (449) 
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E. 

The  following  causes  shall  be  preferred : 

1.  Where  the  property  shall  be  in  the  actual  custody  of  the  marshal. 

2.  For  seamen^s  wages. 

8.  Where  all  the  testimony  has  been  taken  out  of  court. 

4.  Admiralty  causes  not  involving  over  $250  which  can  be  tried  in  an  hour, 
may  be  heard  on  any  Friday  for  which  they  are  set  down  by  order  granted  on 
any  previous  motion  day ;  such  order  may  be  applied  for  on  affidavit  served, 
with  four  days'  notice  of  motion,  upon  the  other  proctors  in  the  cause.  If  on  the 
trial  the  hearing  is  not  completed  within  an  hour,  the  case  may  be  ordered  to  the 
foot  of  the  calendar,  or  the  remaining  testimony  taken  out  of  court,  and  the  cause 
submitted  thereupon. 

F. 

The  clerk  shall,  before  the  first  day  of  every  stated  term,  prepare  two  calen- 
dars, one  for  the  use  of  the  court,  and  the  other  for  the  use  of  the  bar.  Said 
calendars  shall  contain  the  titles  of  the  causes,  the  names  of  the  proctors  or  at- 
toiTieys,  and  the  dates  of  issue. 

G. 

Causes  called  on  the  day  calendar  during  the  first  ten  days  of  the  term  may 
for  cause  shown  be  once  set  down  for  a  later  day  in  the  term,  or  marked  off  the 
term  by  the  court.  Such  causes  shall  be  put  on  the  day  calendar  for  the  next 
term  in  order,  after  the  causes  on  the  last  day's  calendar  not  disposed  of. 

H. 

When  an  answer  is  filed  to  the  libel  in  open  court  on  the  return  of  process, 
either  party  may  have  the  cause  placed  upon  the  calendar  instanter  for  hearing 
in  its  order,  without  further  notice. 

I. 

In  summary  cases  under  Rule  67,  on  the  retura  of  process  in  open  court,  duly 
served,  the  cause  may  be  put  instanter  upon  the  calendar,  d^nd  either  party,  with- 
out other  notice,  may  proceed  therein  to  proofs  and  hearing ;  and  the  party  ob- 
taining a  continuance  of  the  cause,  if  in  rem,  shall  bear  all  expenses  taxed  for 
keeping  the  thing  attached  until  the  final  hearing.  In  such  a  cause  fees  shall 
not  be  taxed  for  more  than  one  witness  to  prove  the  same  facts,  unless  it  appears 
that  the  witness  was  impeached  or  his  testimony  contradicted. 
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PKOULIAB  TO  THE 

EASTERN  DISTRICT  OF  NEW  YORK, 

IN  ADMIRALTY  CAUSES. 


A. 

Wednesday  of  each  week  shall  be  a  general  return  day,  and  is  appointed  as 
a  special  sessions  of  the  couit  (except  the  stated  term  be  then  in  session),  at 
which  the  same  proceedings  may  be  taken  in  causes  of  admiralty  and  maritime 
jurisdiction  as  at  a  stated  term.  All  process  shall  be  made  returnable  at  a  gen- 
eral return  day,  unless  on  cause  shown  it  is  otherwise  oi*dered. 

B. 

The  calendar  of  admiralty  cases  will  be  called  for  hearing  at  stated  terms  of 
court  commencing  on  the  fii*st  Wednesday  of  February,  of  April,  of  June  and 
of  November ;  and  also  on  the  second  Wednesday  of  September ;  or  at  such 
other  times  as  the  court  may  direct.  At  any  of  the  terms  of  court  when  no  ad- 
miralty calendar  has  been  made  up,  the  proctor  in  any  cause  may  on  two  days' 
notice  to  the  other  side,  apply  to  have  his  cause  heard  upon  a  day  to  be  desig- 
nated by  the  court. 

c. 

No  notice  of  tinal  or  note  of  issue  shall  be  required  to  placA  a  cause  upon  the 
admiralty  calendar. 

A  calendar  shall,  for  each  term  designated  for  hearing,  of  admiralty  causes, 
be  made  up  by  the  clerk,  who  will  place  thereon  all  causes  at  issue,  in  the  order 
of  the  issues.  The  clerk,  at  least  four  days  prior  to  the  commencement  of  Ihe 
term,  shall  give  notice  in  each  cause  to  the  proctors  in  such  cause,  of  the  plac- 
ing of  the  cause  upon  the  calendar,  and  the  time  and  place  when  and  where  the 
calendar  will  be  called.  Proof  of  service  of  such  notice  of  trial  shall  be  fur- 
nished by  the  certificate  of  the  clerk.  The  calendar  will  be  called  upon  the  day 
designated  in  such  notice,  and  the  default  of  any  party  not  attending  may  be 
entered  without  further  notice  upon  filing  proof  of  service  of  the  notice  by  the 
derk.  The  clerk  will  re-number  the  cases  on  the  calendar  for  each  November 
term* 
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Upon  consent  of  the  parties,  or  upon  order  of  the  court,  any  cause  may  be 
omitted  from  the  calendar,  until  the  further  order  of  court. 

E. 

Upon  the  taking  up  of  the  calendar,  the  causes  will  be  called  in  their  order 
upon  the  calendar.  Each  cause  when  called  will,  upon  the  application  of  either 
party,  be  set  down  for  hearing  for  a  day  in  that  term  to  be  fixed  by  agi*eement 
of  the  proctoi*8 ;  or,  in  the  absence  of  agreement,  by  the  court.  No  more  than 
four  causes  will  be  set  down  for  any  one  day.  No  cause  will  be  set  down  for 
any  motion  day,  except  on  special  cause  shown.  If  the  regular  calendar  is  not 
called  through  at  any  term,  the  call  of  the  regular  calendar  at  the  next  term 
will  begin  where  the  call  stopped  at  the  term  before.  Causes  so  set  down  as 
above  will  be  called  for  hearing  in  their  order.  No  set-down  cause  will  be  post- 
poned, unless,  by  leave  of  the  court,  motion  for  its  postponement  is  made  before 
the  day  set  for  its  hearing.  Causes  so  set  down  and  not  reached  for  trial  during 
that  term  will  be  placed  by  the  clerk,  in  their  order,  on  a  list  of  prefeiTed  cases 
for  the  next  admiralty'  term.  Such  causes  will  then  be  called  for  hearing  in 
their  order  before  the  call  of  the  regular  calendar,  and  any  cause  upon  such 
list  may  then  be  again  set  down  for  hearing  at  the  same  term.  But  no  such 
case  will  be  placed  a  second  time  on  the  list  of  preferred  ciises. 

F. 

Motions  and  exceptions  will  be  heard  by  the  court  on  Friday  of  each  week. 
Two  days'  notice  of  such  hearing  must  be  given. 

In  proceedings  under  Rule  67  application  may  be  made  to  the  court  on  return 
of  process  to  fix  a  day  for  hearing. 


PRIZE  RULES. 


There  shall  be  issued,  under  the  seal  and  authority  of  this  court,  commissions 
to  such  persons  as  the  court  shall  think  fit,  appointing  them  severally  commis- 
sioners to  take  examinations  of  witnesses  in  prize  causes  in  preparcUorio  on  the 
standing  interrogatories,  which  have  been  settled  and  adopted  by  this  court,  and 
all  other  depositions  which  they  are  empowered  to  require,  and  to  discharge 
such  other  duties  in  relation  to  ships  or  vessels,  or  propei*ty  brought  into  this 
district  as  prize,  as  shall  be  designated  by  the  said  commissioners  and  the  rules 
and  ordei*s  of  this  court. 


The  captors  of  any  property  brought  into  this  district  as  prize,  or  some  one 
on  their  behalf,  shall  without  delay  give  notice  to  the  district  judge,  or  to  one  of 
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the  commissioners  aforesaid,  of  the  arrival  of  the  property,  and  of  the  place 
where  the  same  may  be  found. 


Upon  the  receipt  of  notice  thereof  from  l^e  captors  or  district  judge,  a  com- 
missioner shall  repair  to  the  place  where  the  said  prize  property  then  is ;  and 
if  the  same  be  a  ship  or  vessel,  or  if  the  property  be  on  board  a  ship  or  vessel, 
he  shall  cause  the  said  ship  or  vessel  to  be  safely  moored  in  sufficient  depth  of 
water,  or  in  soft  ground. 


The  commissioner  shall,  in  case  the  prize  be  a  ship  or  vessel,  examine  whether 
bulk  has  been  broken ;  and  if  it  be  found  that  bulk  has  been  broken,  one  of  the 
said  commissioners  shall  take  information  upon  what  occasion  or  for  what  cause 
the  same  was  done.  If  the  property  captured  be  not  a  ship  or  vessel,  or  in  a 
ship  or  vessel,  he  shall  examine  the  chests,  packages,  boxes  or  casks  contain- 
ing the  subject  captured,  and  shall  ascertain  whether  the  same  had  been  opened, 
and  shall  in  every  case  examine  whether  any  of  the  property  originally  captured 
has  been  secreted  or  taken  away  subsequently  to  the  capture. 


The  commissioner  in  no  case  shall  leave  the  captured  property  until  he  secure 
the  same  by  seals  upon  the  hatches,  doors,  chests,  bales,  boxes,  casks,  or  pack*- 
ages,  as  the  case  may  require,  so  that  they  cannot  be  opened  without  breaking 
the  said  seals;  and  the  said  seals  shall  not  be  broken,  or  the  property  removed, 
without  the  special  order  of  the  court,  excepting  in  case  of  fire  and  tempest,  or 
of  absolute  necessity. 

6. 

If  the  captured  property  be  not  a  vessel,  or  on  board  a  vessel,  the  commis- 
sioner shall  take  a  detailed  account  of  the  particulai's  thereof,  and  shall  cause 
the  same  to  be  deposited  under  the  seals  as  aforesaid,  in  a  place  of  safety,  there 
to  abide  the  order  or  decree  of  this  court. 


If  no  notification  shall,  within  reasonable  time,  be  given  by  the  captors,  or 
by  any  person  in  their  behalf,  of  any  property  which  may  be  brought  as  prize 
within  this  distinct,  and  the  commissioners,  or  either  of  them,  shall  become  in- 
formed thereof,  by  any  means,  it  shall  be  the  duty  of  the  said  commissioners, 
or  one  of  them,  to  repair  to  the  place  where  such  property  is,  and  to  proceed  in 
respect  to  the  same,  as  if  notice  had  been  given  by  the  captors. 

8. 

The  captor  shall  deliver  to  the  judge  at  the  time  of  such  notice,  or  to  the  oom* 
mlssioner  or  commissioners,  when  he  or  they  shall,  conformably  to  the  fore- 
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going  rale,  repair  to  the  place  where  such  captured  property  is,  or  at  such  other 
time  as  the  said  commissioners,  or  either  of  them,  shall  require  the  same,  all 
such  papers,  passes,  sea-briefs,  charters,  bills  of  lading,  cockets,  letters  and 
other  documents  and  writings  as  shall  have  been  found  on  board  the  captured 
ship,  or  which  have  any  reference  to,  or  connection  with  the  captured  property, 
and  which  are  in  the  possession,  custody,  or  power  of  the  captors. 

9. 

The  said  papers,  documents  and  writings,  shall  be  regularly  marked  and 
numbered  by  a  commissioner,  and  the  captor,  chief  officer,  or  some  other 
person  who  was  present  at  the  taking  of  the  prize,  and  saw  that  such  docu- 
ments, papers,  and  writings  were  found  with  the  piize,  must  make  a  deposition 
before  one  of  the  said  commissioners  that  they  have  delivered  up  the  same  to 
the  judge  or  commissioner  as  they  were  found  or  received,  without  any  fraud, 
subduction  or  embezzlement.  If  any  documents,  papers,  or  wi-itings,  relative 
to  or  connected  with  the  captured  property  are  missing  or  wanting,  the  depo- 
nent shall,  in  his  said  deposition,  account  for  the  same  according  to  the  best  of 
his  knowledge,  infoimation,  and  belief. 

10. 

The  deponent  must  further  swear,  that  if  at  any  time  thereafter,  and  before 
the  final  condemnation  or  acquittal  of  the  said  property,  any  further  or  other 
papers  relating  to  the  said  captured  property  shall  be  found  or  discovered,  to 
the  knowlege  of  the  deponent,  they  shall  also  be  delivered  up,  or  information 
thereof  given  to  the  commissioners,  or  to  this  court,  which  deposition  shall  be 
reduced  to  writing  by  the  commissioner,  and  shall  be  transmitted  to  the  clerk 
of  the  court,  as  hereinafter  mentioned. 

11. 

When  the  said  documents,  papers  and  writings  are  delivered  to  a  commis- 
sioner, he  shall  retain  the  same  till  after  the  examination  in  preparatorio  shall 
have  been  made  by  him,  as  is  hereafter  provided,  and  then  he  shall  transmit  the 
same,  with  the  same  affidavit  in  relation  thereto,  the  preparatory  examinations, 
and  the  information  he  may  have  received  in  regard  to  the  said  captured  prop- 
erty, under  cover,  and  under  his  seal,  to  this  court,  addressed  to  the  clerk  there- 
of, and  expressing  on  the  said  cover  to  what  captured  property  the  documents 
relate,  or  who  claim  to  be  the  captors  thereof,  or  from  whom  he  received  the 
information  of  the  capture,  which  said  cover  shall  not  be  opened  without  the 
order  of  the  court. 

12. 

Within  three  days  after  the  captured  property  shall  have  been  brought  with- 
in the  jurisdiction  of  this  court,  the  captor  shall  produce  to  one  of  the  commis- 
sioners, three  or  four,  if  so  many  there  be  of  the  company  or  persons  who  were 
captured  with,  or  who  claim  the  said  captured  property,  and  in  case  the  capture 
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be  a  vessel,  the  master  and  mate  or  supercargo,  if  brought  Id,  must  always  be 
two,  in  order  that  they  may  be  examined  by  the  commissioner  in  preparatorio 
upon  the  standing  interrogatories. 

13. 

In  the  examination  of  witnesses  in  preparatorio,  the  commissioner  shall  use 
no  other  interrogatories  but  the  standing  interrogatories,  unless  special  inter- 
rogatones  are  directed  by  the  court.  He  shall  write  down  the  answer  of  every 
witness  separately  to  each  interrogatory,  and  not  to  several  interrogatories  to- 
gether ;  and  the  parties  may  personally,  or  by  their  agents,  attend  the  examina- 
tion of  witnesses  before  the  commissioners;  but  they  shall  have  no  right  to 
interfere  with  the  examination  by  putting  questions,  or  objecting  to  questions, 
nor  to  take  notes  of  the  proceedings  before  the  commissioner,  to  be  used  other- 
wise than  before  the  court.  All  objections  to  the  regularity  or  legality  of  the 
proceedings  of  the  commissioners  must  be  made  to  the  court. 

14. 

When  a  witness  declares  he  cannot  answer  to  any  interrogatory,  the  commis- 
sioner shall  admonish  the  witness,  that  by  virtue  of  his  oath  taken  to  speak 
the  truth,  and  nothing  but  the  truth,  he  must  answer  to  the  best  of  his  knowl- 
edge, or  when  he  does  not  know  absolutely,  then  to  answer  to  the  best  of  his 
belief  concerning  any  one  fact. 

15. 

The  witnesses  are  to  be  examined  separately,  and  not  in  presence  of  each 
other,  and  they  may  be  kept  from  all  communication  with  the  parties,  their 
agents  or  counsel,  during  the  examination.  The  commissioners  will  see  that 
every  question  is  understood  by  the  witnesses,  and  will  take  their  exact,  clear 
and  explicit  answera  thereto :  and  if  any  witness  refuses  to  answer  at  all,  or  to 
answer  fully,  the  examining  commissioner  is  forthwith  to  certify  the  facts  to  the 
court. 

16. 

The  captors  must  produce  all  their  witnesses  in  succession,  and  cannot,  after 
the  commissioners  have  transmitted  the  examination  of  a  part  of  the  crew  to 
the  judge,  be  allowed  to  have  others  examined  without  the  special  order  of  the 
court:  and  the  examination  of  every  witness  shall  be  begun,  continued  and 
finished  in  the  same  day,  and  not  at  different  times.  Copies  of  the  standing  in- 
terrogatories shall  not  be  returned  by  the  commissioner  with  the  examinations, 
but  it  shall  be  sufficient  for  the  answer  of  the  witnesses  to  refer  to  the  standing 
intcn-ogatories  by  corresponding  numbers. 

17. 

Before  any  witness  shall  be  examined  on  the  standing  interrogatories  the 
commissioner  shall  administer  to  him  an  oath  in  the  following  form :  '*  Too 


Digitized  by 


Google 


456  APPENDIX. 

shall  trae  answer  make  to  all  such  questions  as  shall  be  asked  of  you  on  these 
interrogatories,  and  therein  you  shall  speak  the  whole  truth  and  nothing  but 
the  truth,  so  help  you  Grod.^*  If  the  witness  is  conscientiously  averse  to  swear- 
ing, an  affirmation  to  the  same  effect  shall  be  administered  to  him. 

18. 

Whenever  the  ship^s  company,  or  any  part  thereof,  of  a  captured  vessel,  are 
foreigners,  or  speak  only  a  foreign  language,  the  commissioner  taking  the  ex- 
amination may  summon  before  him  competent  interpreters,  and  put  to  them 
an  oath  well  and  truly  to  interpret  to  the  witness  the  oath  administered  to  him, 
and  the  interrogations  propounded,  and  well  and  truly  to  interpret  to  the  com- 
missioners the  answers  given  by  the  witness  to  the  respective  interrogatories. 

19. 

The  examination  of  each  witness  on  the  standing  interrogatories  shall  be  re- 
turned according  to  the  following  form : 

**  Deposition  of  A.  B.,  a  witness  produced,  sworn,  and  examined tn  prepara- 
torio,  on  the  day  of  in  the  year  at  tlie  of 

on  the  standing  inten*ogatories  established  by  the  District  Court  of  the 
United  States  for  the  Southeni  District  of  New  York.  The  said  witness  having 
been  produced  for  the  purpose  of  such  examination  by  C.  D.,  in  behalf  of  the 
captors  of  a  certain  ship  or  vessel  called  the  (or  of  certain  goods, 

wares  and  merchandise,  as  the  case  may  be.) 

**lst.  To  the  first  interrogatory,  the  deponent  answers  that  he  was  bom 
at  etc. 

••  2d.  To  the  second  interrogatory  the  deponent  answers  that  he  was  present 
at  the  time  of  the  taking,"  etc. 

20. 

When  the  interrogatories  have  all  been  answered  by  a  witness,  he  shall  sign 
his  deposition,  and  the  commissioner  shall  put  a  certificate  thereto  in  the  usual 
form,  and  subscribe  his  name  to  the  same. 

21. 

No  person  having  or  claiming  any  interest  in  the  captured  propeity,  or  having 
any  interest  in  any  ship  having  letters  of  marque  or  commissions  of  war,  shall 
act  as  a  commissioner.  Nor  shall  a  commissioner  act  either  as  proctor,  advo- 
cate or  counsel,  either  for  captors  or  claimants  in  any  prize  cause  whatever. 

22. 

If  the  captain  or  prize-master  neglect  or  refuse  to  give  up  and  deliver  to  the 
commissioners  the  documents,  papers,  and  writings  relating  to  the  captured 
property,  according  to  these  rules ;  or  refuse  or  neglect  to  produce,  or  cause  to 
be  pioduced,  witnesses  to  be  examined  in  preparatorio,  within  three  days  after 
the  arrival  of  the  captured  property  within  the  jurisdiction  of  this  court,  or  shall 
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otherwise  unnecessarily  delay  the  production  of  the  said  documents,  papers,  or 
writings,  the  commissionei-s,  or  one  of  them  nearest  to  the  place  where  the  cap- 
tured property  may  be,  or  before  whom  the  examination  in  preparaiorio,  may 
have  been  already  begun,  shall  give  notice  in  writing  to  the  delinquent  to  forth- 
with produce  the  said  documents,  papers,  and  writings,  and  to  bring  forward 
his  witnesses,  and  if  he  shall  neglect  or  delay  so  to  do  for  the  period  of  twenty- 
four  hours  thereafter,  such  commissioner  shall  certify  the  same  to  this  court, 
that  such  proceedings  may  thereupon  be  had  as  justice  may  require. 

23. 

If  within  twen^-four  hours  after  the  arrival  within  this  district,  of  any  cap- 
tured vessel,  or  of  any  property  taken  as  prize,  the  captora  or  their  agent  shall 
not  give  notice  to  the  judge  or  a  commissioner,  purauant  to  the  provisions  herein 
made,  or  shall  not,  two  days  after  such  notice  given,  produce  witnesses  to  be 
examined  in  preparcUorio,  then  any  pei*son  claiming  the  captured  property  and 
restoration  thereof,  may  give  notice  to  the  judge  or  the  commissioners  as  afore- 
said, of  the  arrival  of  the  said  captured  property,  and  thereupon  such  pixxjced- 
ings  may  be  had  by  the  commissioners  in  respect  to  the  said  property,  and  relative 
to  the  documents,  papers,  and  writings  connected  with  the  said  capture,  which 
the  claimant  may  have  in  his  possession,  custody  or  power,  and  relative  to  the 
examination  of  witnesses  in  preparatorio,  as  near  as  may  be,  as  is  before  pro- 
vided for  in  cases  where  the  captors  shall  give  notice  and  examine  inprepara- 
torio.  And  the  said  claimant  may,  in  such  cases,  file  his  libel  for  restitution, 
and  proceed  thereon  according  to  the  rules  and  practice  of  this  court. 

24. 

As  soon  as  may  be  convenient  after  the  captured  property  shall  have  been 
brought  within  the  jurisdiction  of  this  court,  a  libel  may  be  filed,  and  a  moni- 
tion shall  thereupon  be  issued,  and  such  proceedings  shall  be  had  as  are  usual 
in  conformity  to  the  practice  of  this  court  in  cases  of  vessels,  goods,  wares,  and 
merchandise  seized  as  forfeited  in  virtue  of  any  revenue  law  of  the  United  States. 

25. 

In  all  cases  by  consent  of  captor  and  claimant,  or  upon  attestation  exhibited 
upon  the  pait  of  the  claimant  only,  without  consent  of  the  captor,  that  the  cargo 
or  part  thereof  is  perishing  or  perishable,  the  claimant  specifying  the  quantity 
and  quality  of  the  cargo,  may  have  the  same  delivered  to  him  on  giving  bail  to 
answer  the  value  thereof  if  condemned,  and  fuither  to  abide  the  event  of  the 
suit,  such  bail  to  be  approved  of  by  the  captor,  or  otherwise  the  persons  who 
give  security  swearing  themselves  to  be  severally  and  truly  worth  the  sum  for 
which  they  give  security.  If  the  parties  cannot  agree  upon  the  value  of  the 
cargo,  a  decree  or  commission  of  appraisement  may  issue  from  the  court  to  as- 
oertiUD  the  value. 
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26, 

In  oases  whore  there  is  no  claim,  an  affidavit  being  exhibited  on  the  part  of 
the  captor  of  such  perishing  or  perishable  cargo,  specifying  the  quantity  and 
quality  thereof,  the  captor  may  have  a  decree  or  commission  of  appraisement 
and  sale  of  such  cargo,  the  proceeds  thereof  to  be  brought  into  court,  to  abide 
the  further  orders  of  the  court. 

27. 

The  name  of  each  cause  shall  be  entered  by  the  clerk  upon  the  docket  for 
hearing  in  their  order,  according  to  the  dates  of  the  returns  of  the  monitions,  and 
lists  of  the  causes  ready  for  hearing  are  to  be  constantly  hung  up  in  the  derk^i 
office  for  public  inspection. 

28. 

In  all  cases  where  a  decree  or  commission  of  appraisement  and  sale  of  any 
ship  and  cargo,  or  either  of  them,  shall  have  issued,  no  question  respecting  the 
adjudication  of  such  ship  and  goods,  or  either  of  them,  as  to  freight  or  expenses, 
shall  be  heard  till  the  said  decree  or  commission  shall  be  returned,  with  the 
account  of  sales,  and  the  proceeds  according  to  such  account  of  sales  be  paid 
into  court,  to  abide  the  order  of  Uie  court  in  respect  thereto. 

29. 

After  the  examinations  taken  in  preparcUorio  on  the  standing  interrogatories 
are  brought  into  the  clerk's  office,  and  the  monition  has  issued,  no  further  or 
other  examinations  upon  the  said  interrogatories  shall  be  taken,  or  affidavits 
received,  without  the  special  directions  of  the  judge  upon  due  notice  given. 

30. 

None  but  the  captors  can,  in  the  first  instance,  invoke  papers  from  one  cap- 
tured vessel  to  another,  nor  can  it  be  done  witliout  the  special  mandate  of  the 
judge ;  and  in  case  of  its  allowance,  only  extracts  from  the  papers  are  to  be 
used. 

31. 

The  invocation  shall  only  be  allowed  on  affidavit  on  the  part  of  the  captors, 
satisfying  the  court  that  such  papers  are  material  and  necessary. 

32. 

Application  for  permission  to  invoke  must  be  on  service,  at  least  two  days 
previously,  of  notice  thereof,  and  copy  of  the  affidavit  on  the  claimants  or  their 
agent  (if  known  to  be  in  this  port),  and  after  invocation  allowed  to  the  captors, 
the  claimants,  by  peimission  of  the  judge,  for  sufficient  cause  shown,  may  use 
other  extracts  of  the  same  papers  in  explanation  of  the  parts  invoked. 
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33. 


But  when  the  same  claimaDts  iDtervene  for  different  vessels  or  for  goods, 
wares,  or  merchaudise^  captured  on  board  different  vessels,  and  proofs  are 
taken  in  the  respective  causes,  and  the  causes  are  on  the  dockets  for  trial  at  the 
same  time,  the  captors  may,  on  the  hearing  in  court,  invoke  of  course  in  either 
of  such  causes  the  proofs  taken  in  any  other  of  them ;  the  claimants,  after  such 
invocation,  having  liberty  to  avail  themselves  also  of  the  proofs  in  the  cause 
invoked. 

34. 

In  all  motions  for  commissions  and  decrees  of  appraisement  and  sale,  the 
time  shall  be  specified  within  which  it  is  prayed  that  the  commissions  or  decrees 
shall  be  made  returnable. 

35. 

The  commissioners  shall  make  regular  returns  on  the  days  in  which  their 
commissions  or  decrees  are  retuitiable,  stating  the  progress  that  has  been  made 
in  the  execution  of  the  commissions  or  decrees,  and  if  necessary,  praying  an 
enlargement  of  the  time  for  the  completion  of  the  business. 

36. 

The  commissioners  shall  bring  in  the  proceeds  which  have  been  collected  at 
the  time  of  their  returns ;  and  they  may  be  required  from  time  to  time  to  make 
partial  returns  of  such  sums  only  as  are  necessary  to  cover  expenses. 

37. 

On  the  returns  of  commissions  or  decrees,  the  commissioners  or  the  marshal 
must  bring  in  all  the  vouchers  within  their  control. 

38. 

All  moneys  brought  into  court  in  prize  causes,  shall  be  forthwith  paid  into 
fuch  bank  in  the  city  of  New  York,  as  shall  be  appointed  for  keeping  the  mon- 
eys of  the  court  and  shall  only  be  drawn  out  on  the  specific  orders  of  the  court 
in  favor  of  the  persons  respectively  having  right  thereto,  or  their  agents  or 
representatives  duly  authorized  to  receive  the  same. 

39. 

At  every  stated  term  of  the  court,  the  clerk  shall  exhibit  to  the  court  a  state- 
ment of  all  the  moneys  paid  into  court  in  prize  cases,  designating  the  amount 
paid  in  each  particular  case  and  at  what  time. 

40. 

The  statement,  when  approved  by  the  court,  shall  be  filed  of  record  in  the 
clerk^s  office,  and  be  open  to  the  inspection  of  all  parties  interested,  and  certi- 
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fied  copies  thereof  shall  be  farnished  by  the  clerk,  on  request,  to  any  party  in 
interest,  his  proctor  or  advocate. 

41. 

When  property  seized  as  prize  of  war  is  delivered  upon  bail,  a  stipulation 
according  to  the  courae  of  the  admiralty  is  to  be  taken  for  double  its  value. 

42. 

Every  claim  interposed  must  be  by  the  parties  in  intei*est,  if  within  convenient 
distance ;  or  in  their  absence,  by  their  agent  or  the  principal  officer  of  the  cap- 
tured ship,  and  must  be  accompanied  by  a  test  affidavit,  stating  briefly  the  facts 
respecting  the  claim  and  its  verity,  and  how  the  deponent  stands  connected 
with  or  acquired  knowledge  of  it.  The  same  party  who  may  intervene  is  also 
competent  to  attest  to  tJie  affidavit. 

43. 

The  captors  of  propeiiy  brought  in  or  held  as  prize,  or  which  may  have  been 
carried  into  a  foreign  port,  and  there  delivered  upon  bail  by  the  captors  shall 
forthwith  libel  the  same  in  fact,  and  sue  out  the  proper  process.  The  first 
process  may,  at  the  election  of  tlie  party,  be  a  waiTant  for  the  aiTest  of  the  prop- 
erty or  pei-son  to  compel  a  stipulation  to  abide  the  decree  of  the  court  or  a 
monition. 

44. 

The  monitions  shall  be  made  returnable  in  ten  days,  and  if  the  property 
seized  as  prize  is  in  poit,  shall  be  served  in  the  same  way  as  in  the  case  of  mo- 
nitions issued  on  the  instance  side  of  the  Couit  of  Admiralty,  on  seizures  for 
forfeiture  under  the  revenue  laws.  In  v.me  the  property  claimed  as  prize  is  not 
in  port,  then  the  monition  is  to  be  served  on  the  paities  in  interest,  their  agent 
or  proctor  if  known  to  reside  in  the  district,  otherwise  by  publication  daily  in 
one  of  the  uewspapei*s  of  this  city  for  ten  successive  days  preceding  the  return 
thereof. 

45. 

Whenever  the  Jurisdiction  of  the  court  is  invoked  upon  matters  as  incident  to 
prize,  except  as  to  the  distribution  of  prize  money,  there  must  be  distinct  ar- 
ticles or  allegations  in  that  behalf  in  the  original  libel  or  claim  on  the  part  of 
the  party  seeking  relief.  But  in  case  the  matters  have  arisen,  or  become  known 
to  the  paity  subsequent  to  presenting  his  libel  or  claim,  the  court  Mrill  allow  him 
to  file  the  necessary  amendments. 

46. 

No  permission  will  be  granted  to  either  party  to  introduce  further  proofs  un 
til  after  the  hearing  of  the  cause  upon  the  proofs  originally  taken. 
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47. 

In  case  of  captures  by  the  public  armed  vessels  of  the  United  States,  and  a 
proceeding  for  condemnation  against  the  property  seized  as  prize  jure  helli^  or 
in  the  nature  of  pnze  of  war,  under  any  act  of  Congress,  the  name  of  the  offi- 
cer under  whose  authority  the  capture  was  made  must  be  inserted  in  the  libel. 

48. 

A  decree  of  contumacy  may  be  had  against  any  party  not  obeying  the  orders 
or  process  of  the  court,  duly  sei*ved  upon  him ;  and  thereupon  an  attachment 
may  be  sued  out  against  him.  But  no  constructive  seivice  of  a  decree  or  proc- 
ess, viis  et  modis,  or  publica  cUatio  will  be  sufficient,  unless  there  has  been  a 
publication  thereof  in  a  daily  paper  in  this  city,  at  least  ten  days  immediately 
preceding  the  motion  for  an  attachment. 

49. 

• 

When  damages  are  awarded  by  the  court,  the  party  entitled  thereto  may  move 
for  the  appointment  of  three  commissioners  to  assess  the  same ;  two  persons 
approved  by  the  court  will  thereupon  be  associated  with  a  standing  commis- 
sioner of  the  Circuit  Court,  the  clerk  or  deputy  clerk  of  this  court,  if  not  inter- 
ested in  the  matter,  whose  duty  it  shall  be  to  estimate  and  compute  the  damages, 
in  confoniiity  to  the  pnnciples  of  the  decree,  and  return  a  specific  report  to  the 
court  of  the  amount  of  damages,  and  the  particular  items  of  which  they  are 
composed. 

50. 

Any  party  aggrieved  may  have  such  assessment  of  damages  reviewed  in  a 
summaiy  manner  by  the  court  before  final  decree  rendered  thereon,  on  giving 
two  days'  previous  notice  to  the  proctor  of  the  party  in  whose  favor  the  assess- 
ment is  made  of  the  exceptions  he  intends  taking,  and  causing  to  bo  brought 
before  the  court  the  evidence  given  the  commissionei's  in  relation  to  the  partic- 
ular excepted  to. 

51. 

Every  appeal  from  the  decrees  of  this  court  must  be  made  within  ten  days 
from  the  time  the  decree  appealed  from  is  entered,  otherwise  the  party  entitled 
to  the  decree  may  proceed  to  have  it  executed.  No  appeal  shall  stay  the  exe- 
cution of  a  decree  unless  the  party,  at  the  time  of  entering  the  appeal,  gives  a 
stipulation  with  two  sureties  to  be  approved  by  the  clerk  in  the  sum  of  two 
hundred  and  fifty  dollars,  to  pay  all  costs  and  damages  that  may  be  awarded 
against  him,  and  to  prosecute  the  appeal  to  effect. 

52. 

If  the  party  appealing  is  afterwards  guilty  of  unreasonable  delay  m  having 
the  necessaiy  ti*Hnscripts  and  proceedings  prepared  for  removing  the  cause,  it 
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will  be  oorapetent  to  l^e  other  party  to  move  the  court  for  leave  to  execute  the 
decree  notwithstanding  the  appeal. 

53. 

In  all  cases  of  process  in  rem  the  property  after  arrest  is  deemed  in  Uie  cus- 
tody of  the  court,  and  the  marshal  cannot  surrender  it  on  bail,  or  otherwise, 
without  the  special  order  of  the  court. 
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RULES 

OF  THE 

DISTRICT  COURT., 

NORTHERN  DISTRICT  OF  NEW  YORK. 


Eules  qf  Practice  qf  the  District  Court  qf  the  United  States  for  tJie  Northam 
District  qf  New  Tork,  in  cases  qf  Admiralty  and  Maritime  Jurisdiction  on  the 
instance  side  of  the  Courts  as  amended  and  established  at  the  May  Term,  1856. 
[Corrected  to  March  1,  1803.] 


The  *'  Rules  of  Practice  of  the  courts  of  the  United  States,  in  causes  of  ad- 
miralty and  maritime  junsdiction,  on  the  instance  side  of  the  court,"  prescribed 
by  the  Supreme  Court  of  the  United  States,  at  the  January  Term,  1845,  and  the 
rules  of  said  court  in  addition  to  or  in  modification  of  the  same,  are  rules  of 
pi*actice  in  this  court  in  all  cases  of  admimlty  and  maritime  jurisdiction,  includ- 
ing cases  within  the  act  entitled  **  An  Act  extending  the  jurisdiction  of  the 
District  Courts  to  certain  cases  upon  the  lakes  and  navigable  waters  connecting 
the  same,"  passed  Febniary  26th,  1845. 


A  special  session  of  the  court  is  hereby  appointed  to  be  held  at  Utica  on  Tues- 
day of  every  week,  at  ten  o'clock  in  the  forenoon ;  at  which  special  session  all 
process  may  be  made  returnable,  and  all  proceedings  may  be  had,  except  trials 
by  jury,  which  will  not  be  held  without  a  special  order  by  the  judge  for  that 
purpose,  except  at  a  stated  term ;  and  except  trials  of  issue  of  fact  before  the 
court,  which  will  be  had  only  on  the  first  Tuesday  of  each  month,  other  than 
the  months  of  July  and  August,  without  a  like  special  order.  Issues  of  fact 
may  be  brought  to  trial  by  either  party  after  twenty  days'  notice  to  the  other 
parties  in  interest  or  in  pursuance  of  an  order  previously  obtained  for  such  pur- 
pose ;  and  issues  of  law,  and  enumerated  and  non-enumerated  motions  may  be 
brought  to  a  hearing  after  eight  days'  notice  as  aforesaid,  or  in  pursuance  of  a 
like  order;  but  no  notice  shall  be  required  in  respect  to  any  proceeding  or  mo- 
tion which  can  bo  properly  made  or  taken  on  the  return  day  of  process,  if  such 
motion  shall  be  made  or  proceeding  taken  on  such  return  day,  or,  when  the 
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court  shall  not  sit  on  sach  return  day^on  the  first  couii;  day  thereafter.  In  case 
of  the  non-attendance  of  the  judge  at  the  time  hereby  appointed,  or  at  any  other 
time  which  may  by  special  order  be  appointed,  for  any  special  session  of  the 
court,  all  process  and  proceedings  shall  be  continued  as  of  couree,  and  without 
prejudice,  to  the  next  special  sessions,  or  by  special  order,  to  some  earlier  day 
for  that  purpose  appointed  by  the  judge. 


All  process  shall  bear  test  of  the  day  on  which  it  is  sealed,  and  shall  be  made 
returnable  before  the  judge  at  Utica  on  any  Tuesday  thereafter,  sufficiently  re- 
mote to  admit  of  the  prescribed  notice.  But  final  process  upon  bonds  or  stipu- 
lations may  be  made  returnable  at  a  stated  term  of  tlie  court,  or  at  a  special 
session  as  hereinbefore  provided. 

4. 

The  newspaper  called  the  Buffalo  Commercial  Advertiser,  printed  at  the  city 
of  Buffalo,  is  hereby  designated,  in  pursuance  of  Rule  9  of  the  Rules  of  Practice 
in  admiralty  and  maritime  causes  prescribed  by  the  Supi-eme  Court,  as  the 
newspaper  in  which  all  notices  shall  be  printed,  which  are  by  the  said  inile  re- 
quired to  be  published  in  a  newspaper,  in  all  suits  in  rem^  in  which  the  arrest 
of  the  vessel,  goods,  or  other  thing  proceeded  against,  has  been  made  at  or  with- 
in the  collection  district  of  Buffalo  Creek,  or  the  collection  district  of  Niagara. 

5. 

The  Third  National  Bank,  in  the  city  of  Buffalo,  is  hereby  designated  as  the 
place  of  deposit  for  moneys  paid  into  court. 

•  6. 

Libels,  answers,  and  all  other  pleadings  and  papers  to  be  filed,  shall  be  so 
plainly  written  as  to  be  readily  legible,  and  shall  be  free,  to  all  reasonable  ex- 
tent, from  interlineations  and  ei*asures ;  and  it  shall  be  the^duty  of  the  clerk  to 
reject  all  papers  delivered  to  him  to  be  filed,  which  are  not  in  conformity  with 
this  rule. 

7. 

^11  libels  praying  process  of  arrest  in  personam  shall  be  verified  by  the  oath 
or  solemn  affirmation  of  the  libellant,  or  of  one  libellant,  unless,  for  sufficient 
cause  shown,  such  oath  or  affirmation  shall  be  dispensed  with  by  the  special 
order  of  the  judge.  All  libels  praying  process  of  arrest  in  rem  shall  be  veri- 
fied by  the  oath  or  solemn  affirmation  of  the  libellant,  or  of  one  libellant,  or  of 
an  officer  or  agent  of  the  libellant,  or  of  one  libellant,  or  by  oath  or  affirma- 
tion of  the  proctor,  to  the  best  knowledge,  information  and  belief  of  the  per- 
son so  verifying  the  same.  Such  libels  need  only  be  signed  by  the  proctor. 
The  clerk  is  authorized  to  issue  process  of  arrest  and  of  monition  on  libels  so 
verified  and  signed. 
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All  answers  and  other  pleadings,  not  hereinbefore  provided  for,  shall  be 
signed  and  verified  in  the  same  noanner  as  libels  praying  process  of  arrest  in 
rem, 

8. 

In  suits  in  rem,  the  mesne  process  shall  be  served,  and  the  required  notices 
given,  at  least  fourteen  days  before  the  return  day  of  the  process,  unless  a 
shorter  lime  shall  be  prescribed  by  special  order,  founded  upon  the  exigencies 
of  the  particular  case. 

9. 

All  process,  and  all  notices  for  publication  in  a  newspaper  in  pursuance  of 
Rule  9  of  the  Rules  of  Pi*actice  in  admiralty  and  maritime  causes,  prescribed 
by  the  Supreme  Court,  shall  be  drawn  up  by  the  clerk ;  and  no  process,  except 
subpcBuas,  shall  be  issued  by  him  in  blank. 

10. 

The  notice  mentioned  in  the  last  preceding  rule  shall  contain  the  title  of  the 
suit,  a  summary  statement  of  the  cause  of  action,  the  amount  of  the  demand, 
and  the  day  and  place  fixed  for  the  return  of  the  process ;  and  shall  have  affixed 
at  the  close  thereof  the  name  of  the  proctor  of  the  libellant,  and  that  of  the  mar- 
shal, or  of  his  deputy  intrusted  with  the  execution  of  the  process. 

11. 

The  amount  of  the  debt  or  damages  for  which  the  action  is  brought,  shall  be 
stated  in  the  libel,  and,  with  the  addition  thereto,  for  costs,  of  $250  in  a  suit 
in  rem,  and  of  $100  in  a  suit  in  personam,  shall.be  indorsed  on  the  mesne  pro- 
cess, thus :  **  Action  for  $  ;  **  and  m  a  suit  in  rem  the  requisite  bond  or 
stipulation,  upon  the  release  of  the  property,  shall  be  in  the  sum  of  $250,  in 
addition  to  twice  the  amount  demanded  in  the  libel ;  and  in  a  suit  in  personam 
in  the  sum  of  $100,  with  the  addition  of  twice  the  amount  of  the  demand. 

12. 

When  the  libellant  is  not  a  resident  of  the  district,  he  shall,  at  the  time  oi 
commencing  his  suit,  give  a  bond  or  stipulation,  with  one  or  more  sufficient 
sureties,  in  the  sum  of  at  least  one  hundred  dollars,  if  the  suit  is  in  personam  ; 
and  in  the  sum  of  at  least  two  hundred  and  fifty  dollars,  if  the  suit  be  in  rem — 
conditioned  that  he  will  appear  from  time  to  time,  and  abide  by  all  orders,  in- 
terlocutory and  final,  of  the  court,  and  pay  the  costs  and  expenses,  if  any,  which 
shall  be  awarded  against  him  by  the  final  decree  of  this  court,  or  of  any  appel- 
late court :  Provided,  however,  that  this  regulation  shall  not  extend  to  suits  for 
seamen's  wages,  nor  to  suits  for  salvage,  when  the  salvors  have  come  into  pork 
in  possession  of  the  property  libelled. 
80 
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13. 

In  all  cases  not  embraced  within  the  last  preceding  rule,  on  motion  of  the 
defendant  or  claimant,  the  court  will,  in  its  discretion,  direct  the  libellant,  on 
pain  of  dismissing  his  libel,  to  give  the  like  security. 

14. 

Instead  of  the  security  specified  in  the  last  two  preceding  rules,  the  party 
from  whom  it  is  required  may,  at  his  option,  deposit  in  couit  a  sum  of  money 
of  the  like  amount. 

15. 

If  in  any  case  a  libel  shall  be  filed  in  behalf  of  a  libellant  who  is  not  a  resi- 
dent within  the  district,  before  security  for  costs  and  expenses  shall  be  filed  as 
required  by  Rule  12,  the  proctor  for  such  libellant  shall  be  liable  for  costs  and 
expenses  to  the  amount  specified  in  the  said  rule,  until  such  security  shall  be 
filed ;  and  the  payment  thereof  may  be  enforced  by  summary  process  in  per- 
sonam against  such  proctor. 

16. 

When  a  proctor  is  retained  to  defend  in  any  suit,  before  the  i"etui*n  day  of 
the  mesne  process  therein,  who  resides  or  has  his  place  of  business  more  than 
three  miles  from  the  clerk^s  office,  and  not  more  than  three  miles  from  the  resi- 
dence or  place  of  business  of  the  proctor  for  the  libellant,  such  proctor  for  the 
defendant  may,  at  any  time  before  the  return  day  of  the  process,  serve  a  notice 
of  his  retainer  on  the  proctor  for  the  libellant;  and  it  shall  thereupon  be  the 
duty  of  the  proctor  for  the  libellant,  without  delay,  to  seiTe  on  the  proctor  for 
the  defendant  a  copy  of  the  libel  on  file. 

17. 

When  the  defendant's  answer,  or  any  other  pleading  subsequent  to  the  libel, 
is  put  in  by  being  simply  filed  in  the  clerk's  ofllce,  instead  of  being  given  in 
open  court,  in  pi'csence  of  the  proctor  or  advocate  for  the  adverse  party,  a  copy 
thereof,  with  notice  of  the  time  of  filing  the  same,  shall  without  delay  be  served 
on  the  proctor  of  sudi  advei*se  party. 

18. 

When  a  deci-ee  is  made  in  the  absence  of  the  proctor  of  either  party  to  the 
suit,  unless  such  proctor  resides  at  the  jilace  where  the  clerk's  office  is  kept,  it 
shall  be  the  duty  of  the  clerk  immediately  to  transmit  to  him  by  mail  a  copy  of 
the  decree ;  and  such  proctor  and  party  shall  be  responsible  to  the  clerk  for  the 
fees  to  which  he  may  be  entitled  for  such  setTice,  according  to  the  usual  rate  of 
cliarge. 
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19. 

In  all  suits,  others  than  those  founded  upon  municipal  seizure,  not  loss  tlian 
six  days^  notice  of  the  sale  of  property  on  final  pix)ces8  shall  be  given.  A 
longer  notice  may  be  given  at  the  discretion  of  the  marshal  or  his  deputy  by 
whom  the  sale  is  to  be  made,  or  by  order  of  the  court.  It  shall  be  the  duty  of 
the  marshal  in  all  cases  in  which  it  shall  be  practicable,  to  make  the  sale  and 
pay  the  proceeds  into  court  on  or  before  the  return  day  of  the  process,  under 
which  such  sale  is  to  be  miide.  The  clerk  will  in  all  cases  make  the  process 
returnable  at  such  time  as  may  be  necessary  to  enable  the  marshal  to  give  the 
requisite  notice,  make  the  saile,  and  return  such  process  on  or  before  the  return 
day  thereof. 

20. 

Whenever  any  libel  shall  be  taken  as  confessed,  for  want  of  answer,  there 
shall  be  an  order  of  reference  to  the  clerk  or  a  commissioner  pro  hoc  vice  to 
take  pi*oof  of  the  material  facts  and  circumstances  stated  in  the  libel,  and  to 
examine  the  libelhuit  on  oath  or  afBrniation,  in  respect  to  payments  or  offsets, 
and  in  the  discretion  of  the  referee  in  respect  to  any  other  matters  pertaining 
to  his  demand,  and  the  referee  shall  report  accordingly. 

Upon  sufficient  cause  shown,  the  couil  will  in  the  order  of  reference,  or 
otherwise,  direct  tliat  the  oath  or  affirmation  of  the  libellant  may  be  received 
in  support  of  the  allegations  of  the  libel,  or  will  give  such  other  special  direc- 
tions in  respect  to  the  proceedings  upon  the  reference  as  the  nature  of  the  case 
may  require. 

21. 

In  C!ises  of  I'eference  under  a  decree  pro  confesso^  the  libellant  shall,  unless 
otherwise  specially  directed,  proceed  with^the  reference  within  four  days  from 
the  date  thereof;  and  upon  a  reference  in  cases  in  which  an  answer  shall  have 
been  interposed,  or  in  which,  for  other  reasons,  notice  of  hearing  on  the  refer- 
ence shall  be  required,  the  hearing  may  proceed  on  any  day  appointed  by  the 
referee,  at  the  instance  of  either  party ;  provided,  that  eight  days'  notice  shall 
have  been  given  of  such  hearing,  to  all  adverse  parties  who  have  appeared  in 
the  cause. 

Such  reference  may  be  continued  from  day  to  day,  or  by  adjournment,  and 
when  adverse  parties  appear,  the  proofs  shall  be  closed  at  the  end  of  thirty 
days  from  the  date  of  the  order  of  reference,  unless  the  parties  shall  agree  to 
the  closing  of  the  same  at  an  earlier  day,  or  unless  the  time  shall  be  extended 
by  the  wi-itten  order  of  the  referee,  or  by  the  written  stipulation  of  the  parties, 
or  by  the  order  of  the  court  for  that  purpose  obtained ;  and  the  clerk  or  com- 
missioner shall  make  and  file  his  report  within  eight  days  after  the  testimony 
shall  have  been  closed. 

22. 

Exceptions  to  any  report  made  by  the  clerk  or  a  commissioner,  nuist  be  filed 
or  served  on  the  advei*se  party  within  ten  days  after  such  report  shall  have 
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beeo  filed,  unless  the  time  shall  be  enlarged  by  the  judge  or  by  the  written 
stipulation  of  the  parties ;  and  if  exceptions  are  not  so  filed  and  served,  the 
party  in  whose  favor  the  report  may  be,  may,  on  tlie  first  special  session  there- 
after, and  without  notice,  move  for  the  confirmation  of  the  report,  and  a  final 
decree  thereupon. 

23. 

When  interrogatories  are  propounded  by  the  defendant  at  the  close  of  his 
answer,  touching  any  matters  charged  in  the  libel,  or  touching  any  matter  of 
defence  set  up  in  the  answer  (according  to  Rule  32,  of  the  Rules  of  Prac- 
tice prescribed  by  the  Supreme  Court),  the  libel lant  shall  answer  the  same 
within  twelve  days,  unless,  for  sufficient  cause  shown,  he  shall,  by  special 
order,  be  allowed  a  longer  period ;  and  the  court  may,  in  its  discretion,  require 
such  interrogatories  to  be  answered  within  a  shorter  time,  or  instanler, 

24. 

When  interrogatories  are  propounded  to  a  garnishee  (in  pursuance  of  Rule 
87  of  the  Rules  of  Practice  prescribed  by  the  Supreme  Court),  a  copy  thereof 
shall  be  seiTed  upon  the  garnishee  personally,  or,  in  ease  of  his  absence  from 
his  dwelling-house  or  usual  place  of  abode,  by  leaving  such  copy  with  some 
person  of  suitable  age  who  is  a  member  or  resident  of  the  family ;  and  the 
garnishee  shall  be  required  to  answer  the  interrogatories  within  twelve  days 
after  such  service,  unless  a  longer  period  shall,  for  adequate  cause  shown, 
be  by  special  order  allowed  for  that  purpose ;  and  the  court  may  also,  in  its 
discretion,  prescribe  a  shorter  period. 

25. 

Exceptions  to  the  libel  (taken  in  pursuance  of  Rule  36,  of  the  Rules  of 
Practice  prescribed  by  the  Supreme  Court),  for  surplusage,  irrelevancy,  im- 
peitinence,  or  scandal,  may  be  taken  ore  tenus  on  the  return  day  of  the  mesne 
process ;  and  exceptions  to  the  answer  or  other  allegations  given  by  the  de- 
fendant, taken  for  the  like  causes,  in  pursuance  of  the  same  rule,  or  in  pursuance 
of  Rule  27,  for  want  of  sufficiency,  fulness,  or  distinctness,  may  be  taken  in  like 
manner,  when  the  answer  or  other  allegation  is  put  in  in  open  court;  and  the 
court  will  thereupon,  in  its  discretion,  either  decide  upon  the  sufficiency  of  the 
exceptions  so  taken,  instanler,  or  direct  the  same  to  be  drawn  up  in  writing, 
and  appoint  a  day  to  hear  argument  thereon,  or  refer  the  same  to  a  com- 
missioner. 

26. 

When,  at  the  return  of  the  mesn  process,  f  urtlier  time  has  been  granted  to 
answer  the  libel,  and  the  answer,  instead  of  being  produced  and  oflfered  in  open 
court,  in  the  presence  and  hearing  of  the  advocate  of  the  libellant,  is  simply 
filed  with  the  clerk,  a  copy  thereof  shall,  without  delay,  be  served  on  the  proc- 
tor for  the  libellant,  personally,  if  he  resides  \vithin  three  miles  of  the  proctor 
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for  the  defendant,  otherwise  either  personally  or  by  mail ;  and  the  proctor  for 
the  libellant  may,  within  ten  days  after  the  service  thereof,  file  and  serve  ex- 
ceptions thereto.  The  defendant,  within  eight  days  after  the  service  of  such 
exceptions,  may  give  a  written  notice  of  his  submission  to  any  or  all  of  them ; 
and  if  any  of  them  are  not  submitted  to  within  the  time  prescnbed,  the  libellant 
may  bring  the  same  to  a  hearing  before  the  court,  by  giving,  at  any  time  within 
six  days,  a  notice  of  not  less  than  six,  nor  more  than  ten  days,  of  such  hearing. 
Every  exception  not  submitted  to,  and  which  is  not  notified  for  healing  within 
the  time  specified,  shall  be  considered  as  abandoned. 

27. 

When  exceptions  are  refeired  to  a  commissioner,  if  the  party  who  obtained 
the  reference  shall  not  procure  and  file  the  commissioner's  report  within  four- 
teen days  from  the  date  of  the  order  of  reference,  unless  further  time  shall  be 
allowed,  for  sufficient  cause  shown,  by  special  order,  the  exceptions  shall  be 
considered  as  abandoned.  The  paity  by  whom  the  reference  was  obtained 
shall  have  eight  days  after  filing  the  I'eport  of  the  commissioner,  to  except 
thereto.  On  filing  the  report,  he  shall  give  notice  of  filing  the  same  to  the  ad- 
verae  proctor,  who  shall  have  eight  days  after  such  notice  to  except  to  the  re- 
port. Exceptions  to  a  commissioner's  report  may  be  noticed  for  argument  by 
either  party,  and  the  notice  shall  be  served  at  least  six  days  before  the  day  des- 
ignated for  the  hearing.* 

28. 

All  appeals  to  the  Circuit  Court  must  be  interposed  within  ten  days  fi*om  the 
date  of  the  decree,  or  within  such  other  period  as  shall  be  designated  by  special 
order  made  in  the  particular  suit ;  and  in  cases  where  the  right  of  appeal  is 
allowed,  no  final  process  shall  issue,  befoi*e  the  expiration  of  the  ten  days,  or 
other  period  prescribed. 

29. 

The  regulations  presciibed  by  law  relative  to  the  mode  of  serving  notices 
and  other  papers,  in  suits  prosecuted  in  the  courts  of  the  state  of  New  York, 
are  hereby  adopted,  miUcUis  mulandis,  as  rules  of  this  court. 

30. 

The  provisions  in  the  foregoing  rules  contained,  shall  be  held  applicable,  as 
far  as  may  be,  to  all  proceedings  by  petition  or  otherwise,  which  may  be  insti- 
tuted to  enforce  any  lien  or  demand  upon  or  against  any  property  in  the  cus- 
tody of  the  court,  or  any  proceeds  in  the  registry. 

31. 

It  is  ordered t  That  where  several  suits  are  instituted  against  one  and  the  same 
vessel,  or  the  proceeds  thereof,  no  more  than  one  charge  for  mileage  shall  be 

•  See  Roles  28  and  36  in  Admiralty  preeoribed  by  the  Supreme  Court. 


Digitized  by 


Google 


470  APPENDIX. 

allowed  for  the  service  and  return  of  mesne  process  in  such  suits,  unless  foi 
special  cause  shown  it  shall  be  othei*wise  specially  ordered  by  the  court. 

32. 

It  is  hereby  ordered.  That  the  rule  heretofore  made  and  entered,  requiring  the 
office  of  the  clerk  of  this  court  to  be  kept  at  the  city  of  Auburn,  be,  and  the 
same  is  hereby  abrogated,  and  it  is  ordered  that  the  said  office  be  henceforth 
kept  at  the  city  of  Buffalo. 


ADDITIONAL  RULES, 

Adopted  in  1860,  and  subsequently ^  in  some  respects,  mod\fied. 

1. 

In  order  to  prevent  the  commencement  of  suits  upon  small  demands,  and  the 
consequent  accumulation  of  costs  altogether  dispropoilionate  to  the  sum  de- 
manded, the  clerk  will  issue  no  process  for  seamen^s  wages,  when  the  sum 
swoi'n  to  be  due  to  a  sole  libel lant  is  less  than  ten  dollars,  or  to  several  joint 
libellants  is  less  than  fifteen  dollai*s,  or  for  any  other  demand,  when  the  amount 
sworn  to  be  due  is  less  than  twenty  dollars,  except  when  specially  ordered  by 
tke  court  or  the  judge  thereof,  or  such  judge  shall  be  absent  fi-om  his  place  of 
residence.  When  the  amount  recovered  shall  be  less  than  the  sums  above 
named,  no  costs  will,  in  ordinaiy  cases,  be  decreed  to  the  libellant  unless  it 
shall  be  shown  upon  the  hearing  that  such  libellants  could  not  have  had  a  com- 
plete and  perfect  remedy  in  a  court  of  a  justice  of  the  peace. 


In  suits  for  seamen^s  wages,  the  clerk  shall  insert  in  the  waiTant  of  arrest 
and  monition,  after  the  words  **  in  a  cause  of  subti*action  of  wages,  civil  and 
maritime,"  the  words  **and  also  to  answer  unto  all  other  persons  having  de- 
mands against  the  said  vessel,  for  wages  earned  on  board  thereof,  who  may 
choose  to  make  themselves  parties  to  the  libel  of  the  said  (naming  the  libellant 
or  libellants),  by  way  of  amendment  or  supplement,  without  further  process  or 
citation."  And  all  mariners  having  claims  against  such  vessels  may,  thei*e- 
upon,  so  long  as  the  vessel  i*emains  in  custody,  or  any  proceeds  thereof  remain 
in  the  registiy,  make  themselves  parties  to  such  libel  or  suit,  by  a  petition  and 
proper  allegations,  by  way  of  amendment  or  supplement  to  such  original  libel, 
and  may  have  a  decree  for  the  payment  of  their  demands,  as  though  they  were 
named  as  parties  to  the  original  libel,  and  no  newwan*ant  of  arrester  monition 
shall  be  issued  in  favor  of  any  seaman,  who,  in  respect  to  the  demand  on  which 
he  seeks  such  process,  is  entitled  to  make  himself  a  party  to  proceedings  al- 
ready commenced ;  and  no  costs  shall  be  allowed  to  any  such  seaman  who  shall, 
without  sufficient  excuse,  fail  to  apply  to  make  himself  a  pai-tj^  to  such  a  suit 
on  the  retui-n  day  of  such  process,  or  the  first  court  day  thereafter.     And  in 
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order  to  allow  such  seamen  to  make  such  application,  no  final  order  of  refer- 
ence in  any  case  for  seamen^s  wages  shall  be  made  until  the  next  couit  day 
after  the  return  day  of  the  process  issued  thereon. 

3. 

No  warrant  of  arrest  shall  issue  on  behalf  of  a  seaman  for  wages  on  board  a 
Biitish  or  Canadian  vessel,  where  it  shall  appear  that  such  seaman  shipped  and 
was  discharged  in  Canada  or  elsewhere  out  of  the  United  States ;  or  in  favor  of 
any  subject  of  Great  Britain  against  any  British  vessel  until  the  written  consent 
Uiereto  of  the  British  consul,  or  an  order  of  the  judge  therefor,  shall  have  been 
filed. 

4. 

All  decrees  for  seamen^s  wages  shall  direct  the  amount  decreed  for  such 
wages  to  be  paid  to  the  libellant  in  person ;  and  all  checks  or  orders  for  the 
payment  of  such  wages  shall  be  drawn,  payable  to  the  order  of  the  seaman  to 
whom  such  wages  shall  have  been  decreed. 


No  allowance  for  the  expenses  of  keeping  any  ship,  or  vessel,  or  other  prop- 
erty, beyond  the  sum  of  fifty  cents  per  day,  or  fifteen  dollars  in  the  aggregate, 
shall  be  allowed  to  the  mai*shal,  except  upon  the  affidavit  of  the  shipkeeper  or 
other  custodian,  stating  his  employment  and  sei'vice,  and  tlie  amount  he  has 
been  actually  paid  therefor,  and  that  such  payment  was  received  for  such  ser- 
vice only,  and  was  i*eceived  wholly  for  his  own  benefit,  and  not  for  the  benefit 
of  any  ofiicer  of  the  couit;  and  also,  that  there  is  no  understanding  or  intention 
that  the  whole,  or  any  pait  thereof  shall  be  paid,  or  in  any  way  disposed  of  or 
allowed  to  the  marshal  or  his  deputy,  or  for  his  or  their  benefit ;  and  a  copy  of 
such  affidavit  shall  be  served  with  the  copy  of  bill  of  fees  or  statement  of  allow- 
ance claimed. 

6. 

In  collision  causes,  unless  the  libel  and  answer  shall  respectively  state  or  ad- 
mit, either  positively  or  upon  information  and  belief,  and  as  fully  and  accurately 
as  practicable : 

1 .  The  names  of  the  vessels  which  came  into  collision,  and  of  their  respective 
masters ; 

2.  The  time  of  the  collision,  and  whether  in  the  night  or  daytime ; 

3.  The  name  of  the  officer  or  person  in  charge  of  the  deck  of  the  vessel  of 
the  party ; 

4.  The  place  of  the  collision ; 

6.  The  general  course  or  direction  of  the  vessel  of  the  party,  and  her  direction 
at  the  time  of  the  collision ; 

6.  The  state  of  the  weather,  and,  if  in  the  night,  the  character  of  the  night  in 
respect  to  darkness,  rain,  etc. ; 
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7.  The  course  and  speed  of  the  party^s  vessel,  when  the  other  was  first  seen ; 

8.  The  lights,  if  any,  carried  by  her,  and  their  position ; 

9.  The  bearing  and  apparent  distance  of  the  other  vessel  when  the  vessel  it- 
self was  first  seen ; 

10.  The  lights,  if  any,  of  the  other  vessel  which  were  first  seen,  and  their 
bearing,  and  their  estimated  apparent  distance  at  that  time ; 

11.  Whether  any  lights  of  the  otlier  vessel  other  than  those  first  seen  came 
into  view  before  the  collision,  and  the  particalars  thereof; 

12.  The  names  of  the  person  or  persons,  if  any,  stationed  and  acting  as  look- 
out on  the  vessel  of  the  paity  at  the  time  the  other  vessel  or  her  light  was  first 
seen; 

13.  Wliat  measures  were  taken,  and  when,  to  avoid  the  collision,  and  partic- 
ularly, whether  any  and  what  change  of  helm  or  sails  was  made  for  that  purpose ; 

14.  The  paits  of  each  vessel  which  first  came  into  contact,  and  the  manner  m 
which  they  struck ; 

15.  The  character  and  extent  of  the  injury,  if  any,  to  the  party's  vessel : — 
The  opposite  party,  on  showing  to  the  satisfaction  of  the  court,  by  affidavit 

or  otherwise,  that  a  more  full  and  specific  statement  of  the  circumstances  of  the 
collision  mentioned  in  such  libel  or  answer,  in  respect  to  some  one  or  more  of 
the  particulars  above  mentioned,  is  necessary  to  the  proper  preparation  of  an 
answer  to  such  libel,  or  the  proper  preparation,  on  his  part,  for  the  final  hear- 
ing of  such  cause,  or  will  materially  reduce  the  expenses  of  procuring  testimony 
for  such  hearing,  may,  on  motion  (duo  notice  of  such  motion,  with  copies  of 
affidavits  and  papers,  other  than  the  files  of  the  court,  on  which  such  motion  is 
to  be  made,  having  been  firat  served  on  the  opposite  proctor  at  least  four  days 
before  the  day  for  which  such  motion  is  noticed),  obtain  a  special  order  of  the 
court  for  the  amendment  of  such  libel  or  answer,  in  regard  to  such  particulars, 
within  such  time,  and  upon  such  conditions,  and  with  such  consequences,  in  case 
of  a  non-compliance  with  such  order,  as  the  court  shall  prescribe.  And  an 
order  staying  proceedings  on  any  defective  libel,  or  striking  out  any  defective 
answer,  may  be  made,  on  a  further  notice  of  motion  for  that  purpose,  in  case 
any  amendment  ordered  by  the  court  is  not  made  and  filed  as  required  by  such 
order,  unless  some  satisfactory  cause  for  the  non-compliance  with  such  order 
shall  be  shown. 

March  20,  1869. 
It  is  hereby  ordered  that  in  all  cases  in  which  the  marshal  is  required  to  pub- 
lish any  notice  of  any  process  or  proceeding,  or  any  other  notice,  in  any  case 
pending  on  the  common  law  or  admiralty  side  of  this  court  (other  than  in  cases 
provided  for  by  law,  or  in  the  Bankruptcy  Rules),  the  marshal  or  his  deputy 
shall  cause  the  same  to  be  published  as  follows,  viz. :  In  all  cases  in  admiralty, 
except  seizure  cases,  the  notice  of,  or  under,  or  under  the  firat  process  served 
or  executed  therein,  shall  be  published  in  the  county  where  such  property  was 
arrested,  under  such  process,  and  in  the  newspaper  first  named  in  the  38th  Gen- 
eral Rule  in  Bankruptcj-,  heretofore  adopted  by  this  court,  as  one  of  the  news- 
papers in  which  notices  in  bankruptcy  cases  are,  under  said  inile,  to  be  published 
in  said  county ;  and  in  seizure  cases,  in  admiralt\',  such  notice  shall  be  so  pub- 
lished in  the  county  where  such  seizure  is  alleged,  in  the  information  upon  which 


Digitized  by 


Google 


DISTRICT  COUBT  BULBS — ^NOBTHBBN  DISTEIOT.  478 

such  process  was  issued,  to  have  been  made,  aud  in  the  newspaper  therein  first 
named  in  said  Bankixiptcy  Rule,  as  aforesaid ;  and  all  subsequent  notices  re- 
quired to  be  published  by  the  marshal  in  either  of  such  cases  shall  be  published 
in  the  same  paper.  In  all  other  than  admiralty  and  bankruptcy  cases,  and  in 
cases  otherwise  provided  for  by  law,  such  notices  of,  or  under  the  first  process 
or  proceeding  therein,  and  all  subsequent  notices  in  the  same  cause,  shall  be 
published  in  the  county  in  which  the  property  was  aiTested,  or  seized,  as  above 
first  provided  for  in  admiralty  cases,  except  that  such  notices  shall  be  published 
in  the  newspaper  in  such  county  secondly  named  in  said  38th  Bankruptcy  Rule/ 
instead  of  the  one  firstly  therein  named.  And  in  all  cases  where  the  first  process 
is  an  execution,  or  other  process,  or  order  for  the  sale  of  real  or  personal  prop- 
erty, or  both,  notices  of  sale,  under  the  same,  shall  be  published  in  the  news- 
paper secondly  named  in  said  Bankruptcy  Rules  for  publication  of  notices  in 
the  county  in  which  such  property  may  be  seized  under  such  execution,  process, 
or  order. 

In  case  any  other  newspaper  has  been,  or  shall  hereafter  be,  substituted  for 
one  of  the  newspapers  named  in  said  Bankruptcy  Rule,  the  publications  in  this 
rule  referred  to  or  provided  for,  shall,  in  such  ca^e,  be  made  in  such  substituted 
newspaper,  instead  of  the  newspaper  now  mentioned  in  such  Bankiniptcy  Rule. 

But  notwithstanding  the  provisions  hereinbefore  contained,  the  judge  of  this 
court  may,  in  any  case  by  writing  under  his  hand,  direct  any  additional  or  dif- 
ferent publication  of  any  such  notice ;  and  whenever  any  such  direction  shall  be 
given,  such  notice  shall  be  published  according  to  such  direction.  And  in  all 
cases  not  provided  for  by  Uiis  order,  or  the  General  Rules  of  this  court,  or  by 
law,  all  such  notices  shall  be  published  in  such  newspaper,  and  in  such  manner 
as  said  judge  shall  by  writing  direct ;  and  in  all  cases  in  which  such  provision 
has  not  been  made,  the  marahal,  before  publishing  such  notices,  shall  apply  for 
and  obtain  such  direction. 

All  notices,  unless  othei'wise  provided  by  law,  by  the  rules  of  court,  or  the 
special  order  of  the  court,  or  the  judge  thereof,  shall  be  published  three  times, 
and  the  first  of  such  publications  shall  be  made  at  as  early  a  day  as  may  be  re- 
quired by  law,  or  the  rules  and  practice  of  the  court.  And  it  is  further  ordered 
that  the  clerk  certify  a  copy  of  the  above,  and  of  this  order,  and  deliver  the 
same  to  the  marshal  of  this  district,  and  that  in  all  seizure  cases  the  clerk  shall 
endorse  on  the  first  process  issued  therein,  the  name  of  the  paper  in  which  the 
notices  in  such  case  are  required  to  be  published  under  the  above  order. 
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Sections  qf  the  United  States  Revised  Statutes  Belatlng  to  Costs  and 
Fees  in  Admiralty. 

Sec.  823.  The  following  and  no  other  compensation,  shall  be  taxed  and  al- 
lowed to  attorneys,  solicitors  and  proctors  in  the  couits  of  the  United  States,  to 
disti-ict  attorneys,  clerks  of  the  Circuit  and  District  Courts,  marshals,  commis- 
siunei-s,  witnesses,  jurors  and  printei-s  in  the  seveml  states  and  territories,  ex- 
cept in  cases  otherwise  expressly  provided  by  law.  But  nothing  herein  sliall 
be  consti'ued  to  prohibit  attomeys,  solicitoi's  and  pi*octors  from  charging  to  and 
receiving  from  their  clients,  otlier  than  the  Government,  such  reasonable  com- 
pensation for  their  services,  in  addition  to  the  taxable  costs,  as  may  be  in  ac- 
cordance with  genei*al  usage  in  their  respective  states,  or  may  be  agreed  upon 
between  the  parties. 

FEES  OF  ATTORNEYS,  SOLICITORS  AND  PROCTORS. 

Sec.  824.  On  a  trial  before  a  jury,  in  civil  or  criminal  causes  or  before  i"ef- 
erees,  or  on  a  final  hearing  in  equity  or  admiralty,  a  docltet  fee  of  twenty  dol- 
lars :  ♦  Provided,  That  in  cases  of  admiralty  and  maritime  jurisdiction  where  the 
libellant  recovers  less  tlian  fifty  dollars,  the  docket  fee  of  his  proctor  shall  be 
but  ten  dollars 

For  each  deposition  taken  and  admitted  in  evidence  in  a  cause,  two  dollars 
and  fifty  cents. f 

For  sei-vices  rendered  in  cases  removed  fi*om  a  District  to  a  Circuit  Court  by 
writ  of  error  or  appeal,  five  dollars. 

'«  *  «  ««  «  «  «  • 

CLERK'S  FEES.t 

Sec.  828.  For  issuing  and  entering  every  process,  commission,  summons, 
capias,  execution,  warrant,  attachment,  or  other  writ,  except  a  writ  of  venire, 
or  a  summons  or  subpoena  for  a  witness,  one  dollar. 

*  Cases  In  which  docket  fee  was  allowed:  Partee  v.  Thomas,  27  Fed.  Rep.  429;  The  Bay  City,  3 
Fed.  Rep.  47;  Price  y.  Coleman,  22  Fed.  Bep.  694;  Greener  y.  Steinway,  23  Blatch.  378;  Andrews 
y.  Cole,  22  Blatch.  184;  Hayford  y.  Griffith,  3  Blatch.  79;  The  Alert,  15  Fed.  Bep.  621;  Goodyear  y. 
Sawyer,  17  Fed.  Rep.  2. 

Cases  in  which  docket  fee  not  allowed:  Ryan  v.  Gould,  32  Fed,  Rep.  754;  Wlgton  y.  Brainerd,  28 
Fed.  Rep.  29;  Goose  y.  Parker,  3G  Fed.  Rep.  840;  Cleaver  y.lTraders  Ins.  Co.,  40  Fed.  Rep.  863; 
Cons.  Bung  Co.  v.  Am.  Proc.  Co.,  24  Fed.  Rep.  658;  Yale  Lock  Co.  v.  Colvin,  21  Blatch.  168;  Cox  y. 
Perkins,  13  Fed.  Rep.  Ill,  and  elaborate  note;  Shafer  y.  Carr,  6  Fed.  Rep.  466;  Jans  y.  Schull,  S 
Blatch.  79;  Doughty  v.  West  etc.  Co.,  8  Blatch.  107;  McLean  v.  Clark,  23  Fed.  Rep.  861. 

t  Wooster  y.  Handy,  23  Fed.  Rep.  49;  American  etc.  Co.  y.  Sheldon,  28  Fed.  Rep.  217;  Windgar 
V.  Cohn,  29  Fed.  Rep.  675;  Jarman  y.  Stewart,  12  Fed.  Rep.  271;  Beckwith  v.  Fasten,  4  Ben.  367; 
Hunter  y.  Ry.  Co.,  28  Fed.  Rep.  842;  The  SalUe  P.  Lindeman,  22  Fed.  Rep.  557.  Not  taxed  in 
Goose  y.  Parker,  36  Fed.  Rep.  840;  Stimson  y.  Brook,  3  Blatch.  456;  The  Daniel  Kane,  31  Fed. 
Rep.  746. 

%  For  analysis  of  costs  chargeable  by  clerk  on  filing  claim,  answer,  appearance,  preparing  bonds, 
jurats  thereto,  oaths,  (cliarge  for  oath  does  not  include  jurat,)  attendance  on  justification,  F. 
Merwin,  10  Ben.  403.    A  fee  of  f  1.00  chargeable  by  clerk  on  receiying  note  of  issue.    Also  clerk 

(474) 
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For  issuing  a  writ  of  summons  or  subpcena,  twenty-five  cents. 

For  filing  and  entering  every  declaration,  plea,  or  other  paper,  ten  cents. 

For  administering  an  oath  or  affirmation,  except  to  a  juror,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each  folio  of 
one  hundred  woixts. 

For  a  copy  of  such  deposition  furnished  to  a  party  on  request,  ten  cents  a 
folio. 

For  entering  any  retum.  mile,  order,  continuance,  judgment,  decree,  or  recog- 
nizance, or  drawing  any  bond,  or  making  any  record,  ceitificate,  return  or  re- 
poit,  for  each  folio,  fifteen  cents. 

For  a  copy  of  any  entiy  or  record,  or  of  any  paper  on  file,  for  each  folio,  ten 
cents. 

For  making  dockets  and  indexes,  issuing  venire,  taxing  costs,  and  all  other 
services,  on  the  ti*ia1  or  argument  of  a  cause  where  issue  is  joined  and  testimony 
given,  three  dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  all  other  services,  in  a 
cause  where  issue  is  joined,  but  no  testimony  is  given,  two  dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  other  services,  in  a  cause 
which  is  dismissed  or  discontinued,  or  where  judgment  or  decree  is  made  or 
rendered  without  issue,  one  dollar. 

For  making  dockets  and  taxing  costs,  in  cases  removed  by  writ  of  error  or 
appeal,  one  dollar. 

For  affixing  the  seal  of  the  court  to  any  instinment,  when  required,  twenty 
cents. 

For  receiving,  keeping  and  paying  out  money,  in  pursuance  of  any  statute  or 
order  of  court,  one  per  centum  on  the  amount  so  received,  kept  and  paid. 

For  traveling  from  the  office  of  the  clerk,  where  he  is  required  to  reside,  to 
the  place  of  holding  any  comt  required  by  law  to  be  held,  five  cents  a  mile  for 
going  and  five  cents  for  returning,  and  five  i.ollars  a  day  for  his  attendance  on 
the  court  while  actually  in  session. 

All  books  in  the  offices  of  the  clerks  of  the  Circuit  and  District  Courts,  con- 
taining the  docket  or  minute  of  the  judgments,  or  decrees  thereof,  shall  during 
office  hours,  be  open  to  the  inspection  of  any  person  desiring  to  examine  the 
same,  without  any  fees  or  charge  therefor. 

MARSHALS^  FEES.§ 
Sec.  829.  For  service  of  any  waiTant,  attachment,  summons,  capias,  or  other 
writ,  except  execution,  venire,  or  a  summons  or  a  subpoena  for  a  witness,  two 
dollara  for  each  person  on  whom  service  is  made. 

authorized  to  make  np  final  record  in  eacli  case,  and  to  Include  therein  the  evidence  in  the  cause, 
Alice  Taintor,  14  Blatoh.  226;  should  make  up  flxval  record,  and  is  entitled  to  16  cents  a  folio  there- 
for. Thomas  Fletcher,  24  Fed.  Bep.  481 ;  Blaine  v.  Home  Ins.  Co.,  30  Fed.  Rep.  067.  Clerk's  costs 
considered.  Yacht  Siren,  9  Ben.  194;  Cavenden  ▼.  Cavenden,  10  Fed.  Rep.  828.  Fees  collectible 
from  U.  S.,  Hill  v.  U.  S.,  40  Fed.  Rep.  441;  Erwin  t.  U.  S.,  37  Fed.  Rep.  470;  Jones  v.  U.  S.,  39  Fed. 
Bep.  410.  Is  entitled  to  $6.00  per  day  for  attendance  in  court  while  in  session,  whether  business 
transacted  or  not,  Goodrich  v.  U.  S.,  36  Fed.  Bep.  193.  General  objection  to  the  aggregate  of 
clerk's  fees  cannot  be  noticed,  Dedekam  v.  Vose,  3  Blatch.  153. 

$  Commissions,  how  computed,  D.  C.  Rules  71, 72.  $2.50  per  day  not  necessary  limit  of  marshar& 
charge  for  keepers'  fees.  Perseverance,  22  Fed.  Bep.  402;  Nellie  Peck,  26  Fed.  Rep.  463.    Expense 
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For  the  keeping  of  personal  property  attached  on  mesne  process,  such  com- 
pensation as  the  court,  on  petition  setting  forth  the  facts  under  oath,  may  allow. 

For  holding  a  court  of  inquiry  or  other  proceedings  before  a  jury,  including 
the  summoning  of  a  jury,  five  dollars. 

For  sei*ving  a  writ  of  subpoena  on  a  witness,  fifty  cents ;  and  no  further  com- 
pensation shall  be  allowed  for  any  copy,  summons,  or  notice  for  a  witness. 

For  serving  a  writ  of  possession,  partition,  execution,  or  any  final  process, 
the  same  mileage  as  is  allowed  for  the  service  of  any  other  writ,  and  for  mak- 
ing the  service,  seizing  or  levying  on  property,  advertising  and  disposing  of  the 
same  by  sale,  set-off,  or  othei-wise  accoi'ding  to  law,  receiving  and  paying  over 
the  money,  the  same  fees  and  poundage  as  are  or  shall  be  allowed  for  similar 
services  to  the  sheriffs  of  the  states  respectively,  in  which  the  service  is  rendered. 

For  each  bail-bond,  fifty  cents. 

For  summoning  appraisers,  fifty  cents  each. 

mm  m  m  ♦««• 

For  copies  of  writs  or  papers  furnished  at  the  request  of  any  party,  ten  cents 
a  folio. 

For  every  proclamation  in  admiralty,  thirty  cents. 

For  sei'ving  an  attachment  in  rem  or  a  libel  in  admiralty,  two  dollars. 

For  the  necessary  expenses  of  keeping  boats,  vessels,  or  other  property  at- 
tached or  libelled  in  admiralty,  not  exceeding  two  dollars  and  fifty  cents  a  day. 

When  the  debt  or  claim  in  admiralty  is  settled  by  the  parties  without  a  sale 
of  the  property,  the  marshal  shall  be  entitled  to  a  commission  of  one  per  centum 
on  the  first  five  hundred  dollars  of  the  claim  or  decree,  and  one  half  of  one 
per  centum  on  the  excess  of  any  sum  thereof  over  five  hundred  dollars.  Pro- 
tided.  That,  when  the  value  of  the  property  is  less  than  the  claim,  such  com- 
mission shall  be  allowed  only  on  the  appraised  value  thereof. 

For  sale  of  vessels  or  other  property  under  process  in  adminilty,  or  under 

the  order  of  a  court  of  admiralty,  and  for  receiving  and  paying  over  the  money, 

two  and  one  half  per  centum  on  any  sum  under  five  hundred  dollars,  and  one 

and  one  quarter  per  centum  on  the  excess  of  any  sum  over  five  hundred  dollars. 

mmmmmmmm 

For  attending  the  circuit  and  district  courts,  when  both  are  in  session,  or 
either  of  them  when  only  one  is  in  session,  and  for  bringing  in  and  committing 
prisoners  and  witnesses  daring  the  term,  five  doUai-s  a  dav. 

For  attending  examinations  before  a  commissioner,  and  bringing  in,  guard- 
ing and  returning  prisoners  charged  with  crime,  and  witnesses,  two  dollars  a 

of  keeping  ressel  in  dry  dock,  Novelty,  9  Ben.  196.  Wharfage,  F.  Merwln,  10  Ben.  408.  Keeper's 
fee,  cartage,  storage  and  insurance  premium  allowed,  U.  S.  v.  Alcohol,  1  Ben.  72.  When  keeper*! 
fee  allowed  although  notified  not  to  put  keeper  In  charge.  Independent,  9  Ben.  489.  CommiflBloa 
on  suit  settled,  based  on  what,  Glintonia,  11  Fed.  Bep.  740;  Robinson  y.  Sugar,  35  Fed.  Rep.  608; 
The  Russia,  6  Ben.  S4;  City  of  Washington,  13  Blatch.  410;  Morgan  City,  38  Fed.  Bep.  572;  Acadia, 
10  Ben.  482.  Not  entitled  to  commission,  Colorado,  21  Fed.  Rep.  602.  Same  Teoeol  held  under 
several  processes,  Circassian,  6  Ben.  612.  Auctioneer's  fees.  John  E.  Mulford,  18  Fed.  Bep.  465. 
Party  purchasing  at  marshal's  sale  may  draw  his  own  deed,  Id.  Actual  trayeling  expenses  in 
lieu  of  mileage.  Wavelet,  26  Fed.  Rep.  733.  Preservation  of  property,  laches  of  claimant,  Geor- 
giana,  31  Fed.  Bep.  406.  Qoods  attached  in  warehouse,  custody  fees,  Jorgensen  v.  Cement,  40 
Fed.  Rep.  606.  Keepers*  fees  disallowed*  day  fees  and  night  fees  settlement  of  forfeiture  pro. 
eeedlngs,  Captain  John,  41  Fed.  Rep.  147. 
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day ;  and  for  each  deputy  not  exceeding  two,  necessarily  attending,  two  dollars 
a  day. 

For  traveling  from  his  residence  to  the  place  of  holding  court,  to  attend  a 
term  thereof,  ten  cents  a  mile  for  going  only. 

For  travel,  in  going  only  to  serve  any  process,  warrant,  attachment,  or  other 
writ,  including  writs  of  subpoena  in  civil  or  criminal  cases,  six  cents  a  mile,  to 
be  computed  from  the  place  where  the  process  is  retumed  to  the  place  of  ser- 
vice, or  when  more  than  one  person  is  served  therewith,  to  the  place  of  service 
which  is  most  remote,  adding  thereto  the  extra  travel  which  is  necessary  to  serve 
it  on  the  others.  But  when  more  than  two  writs  of  any  kind  required  to  be 
served  in  behalf  of  the  same  party  on  the  same  person  might  be  served  at  the 
same  time,  the  marshal  sliall  be  entitled  to  compensation  for  travel  on  only  two 
of  such  writs ;  and  to  save  unnecessary  expense,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  names  of  as  many  witnesses  in  a  cause  in  each  subpoena  as 
convenience  in  serving  the  same  will  permit. 

In  all  cases  where  mileage  is  allowed  to  the  marshal,  he  may  elect  to  receive 
the  same  or  his  actual  traveling  expenses,  to  be  proved  on  his  oath,  to  the  satis- 
faction of  the  court. 

COMMISSIONERS'  FEES.* 

Sec.  847.  For  administering  an  oath,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  hearing  and  deciding  on  criminal  charges,  five  dollars  a  day  for  the  time 
necessarily  employed. 

For  attending  to  a  reference  in  a  litigated  matter,  in  a  civil  cause  at  law,  in 
equity,  or  in  admiralty,  in  pursuance  of  an  order  of  the  court,  three  dollara  a 
day. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each  folio. 

For  each  copy  of  the  same  furnished  to  a  party  on  request,  ten  cents  for  each 
folio. 

For  issuing  any  warrant  or  writ,  and  for  any  other  service,  the  same  compen- 
sation as  is  allowed  to  clerks  for  like  services. 

««  «»«««« 

WITNESSES'  FEES.f 

Sec.  848.  For  each  day's  attendance  in  court,  or  before  any  officer  pursuant 
to  law,  one  dollar  and  fifty  cents,  and  five  cents  a  mile  for  going  from  his  place 

•  AttendJtnoe  fee  chargeable,  although  parties  do  not  appear,  Wayelet,  26  Fed.  Bep.  732.  Fees 
of  three  eommisaloners,  when  ehargeable,  Young  y.  Ins.  Co.,  29  Fed.  Rep.  275.  Testimony  writ- 
ten oat  hy  person  other  than  commissioner,  F.  Merwin,  10  Ben.  403.  Notary's  charge  for  depo< 
sitions.  Id.  Greater  compensation  than  99M  allowed,  Donghty  v.  West  etc.  Co.,  8  Blatch.  107. 
Deposit  to  secure  commissioners*  costs,  U.  S.  etc.  r.  St.  Charles  Co.,  31  Fed.  Bep.  442.  State  of- 
ficers entitled  to  same  fees  as  U.  S.  commissioners,  Jarman  v.  Stewart,  12  Fed.  Rep.  271.  Party 
entitled  to  detailed  bill  of  commissioners*  fees,  Beckwith  t.  Easton,  4  Ben.  357. 

t  Taxable  when  witness  attended,  although  not  examined,  Clark  t.  Am.  Dock  Co.,  25  Fed.  Rep. 
641.  Not  taxable  unless  affidavit  shows  actual  payment,  Beckwith  t.  Easton,  4  Ben.  367;  High- 
lander, 19  How.  Pr.  343.  Taxable  for  travel  not  exceeding  100  miles,  unless  distance  wholly 
within  district,  Syracuse,  36  Fed.  Rep.  830;  Buffalo  Ins.  Co.  v.  Prov.  etc.  Co.,  29  Fed.  Rep.  237; 
Beckwith  v.  Easton,  4  Ben.  367;  Leo,  5  Ben.  486;  Eastman  v.  Sherry,  37  Fed.  Rep.  844;  Yemon, 
86  Fed.  Rep.  118.  Witness  from  without  State  or  District,  not  summoned,  U.  S.  v.  Sanborn, 
28  Fed.  Bep.  280;  Cahn  v.  Monroe,  29  Fed.  Rep.  675;  Haines  r.  McLAUghlin,  29  Fed.  Rep.  70 
Court  may  allow  mileage  more  than  100  miles.  Smith  v.  Chic.  etc.  It* way,  38  Fed.  Rep.  821.    Fees 
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of  residence  to  the  place  of  trial  or  hearing,  and  five  cents  a  mile  for  returning. 
When  a  witness  is  subpoenaed  in  more  than  one  cause  between  the  same  parties, 
at  the  same  court,  only  one  travel  fee  and  one  per  diem  compensation  shall  be 
allowed  for  attendance.  Both  shall  be  taxed  in  the  case  first  disposed  of,  after 
which  the  per  diem  attendance  fee  alone  shall  be  taxed  in  the  other  cases  in  tlie 
oi-der  in  which  they  are  disposed  of. 

Sec.  849.  No  officer  of  the  United  States  courts,  in  any  State  or  Territory,  or 
in  the  District  of  Columbia,  shall  be  entitled  to  witness  fees  for  attending  before 
any  court  or  commissioner  where  he  is  officiating. 

«♦♦**«•• 

PRINTERS'  FEES. 

Sec.  853.  For  publishing  any  notice,  or  order,  required  by  law,  or  the  lawful 
order  of  any  court.  Department,  Bureau,  or  other  person,  in  any  newspaper, 
except  as  menioned  in  sections  thirty-eight  hundred  and  twenty-three,  thirty- 
eight  hundred  and  twenty-four,  and  thirty-eight  hundred  and  twenty-five.  Title, 
**  Public  Printing,  Advertisements,  and  Public  Documents,''''  forty  cents  per  folio 
for  the  first  insertion,  and  twenty  cents  per  folio  for  each  subsequent  insertion. 
The  compensation  horein  provided  shall  include  the  furnishing  of  lawful  evi- 
dence, under  oath,  of  publication,  to  be  made  and  furaished  by  the  printer  or 
publisher  making  such  publication. 

Sec.  854.  The  term  folio,  in  this  chapter,  shall  mean  one  hundred  words, 
counting  each  figure  a  word.  When  there  are  over  fifty  and  under  one  hun- 
dred words,  they  shall  be  counted  as  one  folio ;  but  a  less  number  than  fifty 
words  shall  not  be  counted,  except  when  the  whole  statute,  notice,  or  order  con- 
tains less  than  fifty  words. 

FEES:  HOW  PAID  AND  RECOVERED. 

Sec.  857.  The  fees  and  compensations  of  the  officers  and  persons  herein- 
before mentioned,except  those  which  are  directed  to  bo  paid  out  of  the  treasniy, 
shall  be  recovered  in  like  manner  as  the  fees  of  the  officers  of  the  states  re- 
spectively for  like  services  are  recovered. t 

taxable  throughout  entire  district,  Sims  v.  Schultz,  40  Fed.  Bep.  143;  Anon,  6  Blatoh.  134;  Leo, 
5  Ben.  486.  Witness  voluntary  attending,  Cummins  v.  Akron  etc.  Ck>.,  6  Blatch.  509;  Dennis  v. 
Eddy,  12  Blatch.  195.  Witness  detained  over  Sunday,  Schole.v.  Benson,  1  Blatch.  564.  Witness 
fee  taxable,  though  de{)Osition  taken,  Beckwith  v.  Easton,  4  Ben.  357.  Fees  of  party  as  wit- 
ness, Elizabeth  &  H.,  4  Ben.  101;  Hussey  v.  Bradley,  6  Blatch.  210;  Tuck  y.  Oldes,  29  Fed.  Bep. 
883.  Witness  in  more  tlian  one  case,  Young  v.  Ins.  Co.,  29  Fed.  Rep.  273;  Archer  v.  Ins.  Co.,  31 
Fed.  Rep.  6G0;  Vernon,  36  Fed.  Rep.  113.  Money  actually  paid  in  excess  of  statutory  fees  not  tax- 
able, Miranda,  40  Fed.  Rep.  607. 

t  Some  miscellaneous  holdings  as  to  costs  and  disbursements.  Libellant  asked  no  costs, 
and  no  costs  awarded  against  him  on  dismissal  of  libel,  Seneca,  8  Ben.  509.  Claimant's  excep- 
tions to  commissioner's  report  allowed,  costs  of  reference  awarded  claimant,  Baltic,  3  Ben.  IV*. 
Costs  where  claims  exceed  fund  in  court,  Grapeshot,  22  Fed.  Rep.  123.  Several  claims  against 
small  fund,  J.  W.  Tucker,  20  Fed.  Rep.  129.  Docket  fee  on  exceptions,  Anchoria,  23  Fed.  Rep. 
fA9.  Expense  of  copies,  Yale  Lock  Co.  v.  Colvin,  14  Fed.  Rep.  209.  Not  taxable,  Hussey  v. 
Bradley,  5  Blatch.  210:  Dennis  v.  Eddy,  12  Blatch.  195.  Printed  papers.  Dennis  v.  Eddy,  12 
Blatch.  195.  Stenographers'  fees.  Luckenbach,  19  Fed.  Rep.  847;  Gunther  v.  Liv.  etc.  Co.,  23  Fed. 
Rep.  557;  Bridge  v.  Sheldon,  18  Blatch.  608.  Expenses  of  commission,  Frlsia,  27  Fed.  Rep.  480. 
Making  map  of  location  of  collision,  Vernon,  36  Fed.  Rep.  113.  Stirveys,  Tuck  v.  Oldes,  29 
Fed.  Rep.  883.  Auctioneer's  charge,  John  E.  Mulford,  18  Fed.  Rep.  455.  Telegrams,  postage, 
etc,  Hussey  v.  Bradley,  5  Blatch.  210.  Searching  title  against  sureties,  etc,  Sticks  of  Timber, 
7  Fed.  Rep.  243. 
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Sections  df  the  Revised  Statutes  relating  thereto. 

Sec.  863.  The  testimony  of  any  witness  may  be  taken  in  any  civil  ease 
depending  in  a  district  or  circuit  court  by  deposition  de  bene  esse,  when  the 
witness  lives  at  a  greater  distance  from  the  place  of  trial  than  one  hundred 
miles,  or  is  bound  on  a  voyage  to  sea»  or  is  about  to  go^out  of  the  United  States, 
or  out  of  the  district  in  which  the  case  is  to  be  tiied,  and  to  a  greater  distance 
than  one  hundred  miles  from  the  place  of  trial,  before  the  time  of  tiial,  or  when 
he  is  ancient  and  infirm.  The  deposition  may  be  taken  before  any  judge  of  any 
court  of  the  United  States  or  any  commissioner  of  a  circuit  court,  or  any  clerk 
of  a  distinct  or  circuit  court,  or  any  chancellor,  justice,  or  judge  of  a  supreme  oi* 
a  superior  court,  mayor  or  chief  magistrate  of  a  city,  judge  of  a  county  court 
or  court  of  common  pleas  of  any  of  the  United  States,  or  any  notar}'  public, 
not  being  counsel  or  attorney  to  either  of  the  parties,  nor  interested  in  the  event 
of  the  cause.  Reasonable  notice  must  fii-st  be  given  in  writing  by  the  party  oi 
his  attorney  proposing  to  take  such  deposition,  to  the  opposite  party  or  his  at- 
torney of  record,  as  either  may  be  nearest,  which  notice  shall  state  the  name  of 
the  witness,  and  the  time  and  place  of  the  taking  of  his  deposition ;  and  in  all 
cases  in  remy  the  person  having  the  agency  or  possession  of  the  property  at  the 
time  of  the  seizure  shall  be  deemed  the  adverse  party,  until  a  claim  shall  have 
been  put  in  ;  and  whenever,  by  reason  of  the  absence  from  the  district  and  want 
of  an  attorney  of  record  or  other  reason,  the  giving  of  the  notice  herein  required 
shall  be  impracticable,  it  shall  be  lawful  to  take  such  depositions  as  there  shall 
be  urgent  necessity  for  taking,  upon  su({h  notice  Jis  any  judge  authorized  to  hold 
courts  in  such  circuit  or  district  shall  think  reasonable  and  direct.  Any  person 
may  be  compel  led  to  appear  and  depose  as  provided  by  this  section,  in  the  same 
manner  as  witnesses  may  be  compelled  to  appear  and  testify  in  court. 

Sec.  864.  Every  pei-son  deposing,  as  provided  in  the  preceding  section,  shall 
be  cautioned  and  sworn  to  testify  the  whole  truth,  and  carefully  examined. 
His  testimony  shall  be  reduced  to  writing  by  the  magistrate  taking  the  deposi- 
tion, or  by  himself  in  the  magistrate's  presence,  and  by  no  other  person,  and 
shall,  after  it  has  been  reduced  to  writing,  be  subscribed  by  the  deponent. 

Sec.  865.  Eveiy  deposition  taken  under  the  two  preceding  sections  shall  be 
retained  by  the  magistrate  taking  it  until  he  delivers  it  with  his  own  hand 
into  the  court  for  which  it  is  tsiken ;  or  it  shall,  together  with  a  certificate  of 
the  reasons  as  aforesaid  of  taking  it  and  of  the  notice,  if  any,  given  to  the  ad- 
verse party,  be  by  him  sealed  up  and  directed  to  such  court,  and  remain  under 
his  seal  until  opened  in  court.  But  unless  it  appears  to  the  salisfaction  of  the 
court  that  the  witness  is  then  dead,  or  gone  out  of  the  United  States,  or  to  a 
greater  distance  than  one  hundred  miles  irom  the  place  where  the  court  is  sit- 
ting, or  that,  by  reason  of  age,  sickness,  bodily  infirmity,  or  imprisonment,  he 
is  unable  to  travel  and  appear  at  court,  such  deposition  shall  not  be  used  in  the 
cause. 
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PRACTICAL  FORMS. 


[The  Forms  attached  to  the  previous  editions  of  this  work  were  mainly  select- 
ed from  the  papers  of  the  author^ s  own  practice,  with  some  changes  for  the 
purpose  of  brevity  and  clearness. 

They  have  been  revised  for  the  present  edition.  Some,  whicli  were  inserted 
with  reference  to  practice  which  has  since  been  changed,  liave  been  omitted 
entirely.  Some  changes  have  been  made  in  those  which  have  been  preserved, 
£o  make  them  accord  with  the  changes  of  the  times,  and  new  forms  have  l>een 
added  for  limitation  of  liability  proceedings,  appeals,  etc.,  etc.] 

F0RI4S  OF  PROCEEDINGS  IN  A  SUIT  IN^  REM,  AGAINST  A  SHIP  AND 
CARGO,  FOR  SALVAGE,  WITH  A  SUIT  AGAINST  THE  SAME  SHIP 
FOR  A  FORFEITURE,  FOR  BEING  BROUGHT  INTO  A  PROHIBITED 
PORT. 

No.  1. — Libel  bt  the  owner  and  master  of  the  saving  vessel,  for 

THEMSELVES  AND  OTHERS,   AGAINST    THE    SAVED  VESSEL    AND    CARGO    FOR 
SALVAGE. 

District  Court  df  the  United  States  of  America,  Southern  District  of  New  York. 

In  Admiralty. 

To  the  Honoi^iblejSamuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  in  and  for  tlie  Southern  District  of  New  York. 

The  libel  of  Peter  Harmony,  owner  of  the  American  briff  Merced  of  New  York, 
and  of  Eliphalet  Kingsbury,  master  of  the  said  brig,  for  themselves  and  all  oth- 
ers entitled,  against  the  sliip  Waterloo,  her  tackle,  apparel,  and  f\imiture,  and 
cargo,  and  against  ail  persons  intervening  for  their  interest  therein,  in  a  cause 
of  salvage,  civil  and  maritime,  alleges  as  follows: 

First,  That  on  the  twenty-seventh  day  of  August  last  past,  the  said  Eliphalet 
Kingsbury  being  on  a  voyage,  in  the  said  brig  Merced,  from  Havana,  in  the 
island  of  Cuba,  to  Cadiz,  in  Spain,  discovered  a  ship  dismasted  and  apparently 
deserted,  whereupon  he  hauled  up  for  and  boarded  her;  that  he  found  the  said 
ship,  which  proved  to  be  the  British  ship  Waterloo,  of  London,  with  twelve  feet 
of  water  in  her  hold,  totally  dismasted  and  entirely  abandoned  by  her  captain 
and  crew;  that  he  found  no  papers  on  board  the  said  ship,  but  slie  had  a  full 
cargo  of  rum,  sugar,  and  other  West  India  produce  on  board. 

Second,  That  the  said  Eliphalet  Kingsbury  thereupon  took  the  said  ship  Wa- 
terloo in  tow  and  made  for  the  port  of  New  York,  where  he  arrived  with  the 
said  ship  on  the  twelfth  day  of  September  instant,  the  crew  of  tlie  brig  bein^ 
almost  worn  out  with  fatigue  in  pumping  out  the  said  ship,  and  other  work 
done  on  board  of  her,  and  they  are  entitled  to  reasonable  share  of  said  ship  and 
cargo  for  the  salvage  thereof. 

81  (481) 
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Third.  That  all  and  singular  the  premises  arc  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  tliis  Honorable  Court 

Wherefore  the  libellants  pray  that  process  in  due  form  of  law,  accordfng  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  ship  Waterloo,  her  tackle,  apparel,  and  furni- 
ture and  cargo,  and  that  all  persons  claiming  any  interest  tjierein,  may  be  cited 
to  appear  and  answer  upon  oath,  all  and  singular  the  matters  afordsaid,  and 
that  tl[^»Honorable  Court  will  be  pleased  to  decree  to  the  libellants  a  reasonable 
and  proper  salvage,  in  proportion  to  the  value  of  said  vessel  and  cargo,  and  that 
the  said  ship,  her  tackle,  apparel,  and  furniture,  and  cargo,  may  be  condemned 
and  sold  to  pay  such  salvage,  with  costs,  charges,  and  expenses,  and  that  tlie 
libellants  may  have  such  other  and  further  relief  in  the  premises  as  in  law  and 
justice  they  may^be  entitled  to  receive. 

Isaac  A.  Johnson,  Proctor  for  Libellants. 
E.  C.  Benedict,  Advocate. 

Southern  District  of  New  York,  88. 

Peter  Harmony,  being  duly  sworn,  says  that  he  is  one  of  the  above  named 
libellants,  and  that  the  foregoing  libel  is  true  of  his  own  knowledge,  except  as 
to  the  matters  therein  stated  to  be  alleged  on  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true.  Peter  Habmony. 

Sworn   to  before   me, ) 
tills       day  of        18     S 


No.  2.— Stipulation  for  costs  to  be  given  by  the  libellants  on  filing 

THE  FOREGOING  LIBEL. 

District  Court  of  the  United  States  for  the  Southern  Duftrict  cf  ^cw  York. 
Stipulation  entered  into  pursuant  to  Rules  and  Practice  of  this  Court. 

Whereas  a  libel  was  filed  in  this  court,  on  the  16th  day  of  September,  1829,  by 
Peter  Harmony  and  Eliphalet  Kingsbury,  against  the  sliip  Waterloo,  her  tackle, 
apparel,  and  furniture,  and  cargo,  for  the  reasons  and  causes  in  the  said  libel 
mentioned,  and  praying  that  the  same  may  be  condemned  and  sold  to  answer 
the  prayer  of  the  liblllants;  and  the  said  libellants  and  George  Jones,  surety, 
merchant,  residing  at  21  New  St.,  New  York  city,  the  parties  hereto,  hereby 
consenting  and  agreeing  that  in  case  of  default  or  contumacy  on  the  part  of  tlie 
libellants  or  their  surety,  execution  may  issue  against  their  goods,  chattels,  and 
lands,  for  the  sum  of  two  hundred  and  fifty  dollars: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
i^  may  concern,  that  the  8tipulatoi*s  undersigned  shall  be,  ajid  are  bound,  iu 
the  sum  of  two  hundred  and  fifty  dollars,  conditioned  that  the  libellants  above 
named  shall  pay  all  such  costs  as  shall  be  awarded  against  them  by  this  court, 
or  in  case  of  appeal,  by  the  appellate  court. 

Taken  and  acknowledged  this  Peter  Harmony. 

letli  day  of  September,  1829,  Eliphalet  K^?08BURY. 

before  me,  George  Joneb. 

Fred.  J.  Betts,  Clerk. 
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No.  3. — Justification  of  suriutt. 
SoutJ^ern  District  of  New  Tork^  ss. 

Georgfe  Jones  of  the  city  of  New  York,  party  to  the  above  stipulation,  being 
duly  sworn,  deposes  and  says,  that  he  resides  as  above  set  forth  and  is  worth 
the  sura  of  Ave  hundred  dollars  over  and  above  all  his  just  debts,  and  liabilities. 
Sworn  this  16th  day  of  September,  Geouqe  Jo^^es. 

1829,  bef  oi-e  me,  g, 

Fbbd.  J.  Betts,  Clerk.  ^kfl^ 

No.  4. — Attachment  and  monition  against  a  ship  and  cargo  in  rem,  on 

THE  foregoing  LIBEL. 

Southeifi  District  qf  New  York,  ««. 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  the  Southern  District  of  New  York,  Greeting  ;  Where- 
as a  libel  hath  been  filed  in  the  District  Court  of  the  United 
[L.  S.]  States  for  the  Southern  District  of  New  York,  on  the  16th  day 

of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-nine,  by  Peter  Harmony,  and  others 
against  the  ship  Waterloo,  her  tackle,  apparel,  and  furniture 
and  cargo,  in  a  cause  of  salvage  civil  and  maritime,  for  tlie  reasons  and  causes 
in  the  said  libel  mentioned,  and  praying  the  usual  process  and  monition  of  the 
said  court  in  that  behalf  to  be  made,  and  that  all  persons  interested  in  the  said 
ship  or  vessel,  her  tackle,  etc.,  and  cargo,  may  be  cited  in  general  and  special, 
to  answer  the  premises,  and  all  proceedings,  being  had  that  the  said  ship  or 
vessel,  her  tackle,  etc.,  and  cargo,  may,  for  the  causes  in  the  said  libel  mentioned, 
be  condemned  and  sold  to  pay  the  demands  of  the  libellants: 

You  are  therefore  hereby  commanded,  to  attach  the  said  ship  or  vessel,  her 
tackle,  etc.,  and  cargo,  and  to  detain  the  same  in  your  custody,  until  the  fuither 
order  of  the  couit  respecting  the  same,  and  to  give  due  notice  to  all  persons 
claiming  the  same,  or  knowing  or  having  anything  to  say  why  the  same  should 
not  be  condemned  and  sold  pursuant  to  the  prayer  of  the  said  libel,  that  they 
be  and  appear  before  the  said  court,  Jx>  be  held  in  and  for  the  Southern  District 
of  New  York,  on  the  fii-st  Tuesday  of  October  next,  at.eleven  o'clock  in  the 
forenoon  of  the  same  day,  if  tlie  same  shall  be  a  day  of  jurisdiction,  otherwise 
on  the  next  day  of  jurisdiction  thereafter,  then  and  there  to  interpose  a  claim 
for  the  same,  and  to  make  their  allep'ations  in  that  behalf.  And  what  you 
shall  have  done  in  the  premises  do  you  then  and  there  make  return  thereof,  to- 
gether with  this  writ 

Witness,  tlie  Honorable  Samuel  R.  Betts,  Judge  of  the  said  court,  at  the  city 
of  New  York,  in  the  Southern  District  of  New  York,  this  16th  day  of  September, 
in  the  year  of  our  Lord  one  Uiousand  eight  hundred  and  twenty-nine,  and  of 
our  independence  the  fifty-sixth. 

Fred.  J.  Betts,  Clerk. 
Isaac  A.  Jounson,  Proctor  for  Libellant. 


No.  5. — Notice  for  publication  containing  the  substance  of  the  libel. 
United  States  qf  America^  Southern  District  of  New  York,  ss. 
Whereas  a  libel  has  been  filed  in  tlie  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  on  the  sixteenth  day  of  September,  1829, 
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by  Peter  Harmony,  owner,  and  Eliphalet  Kingsbury,  master  of  the  brig  Mer- 
ced, libellants,  against  the  ship  Waterloo,  her  tackle,  apparel,  and  furniture,  and 
cargo,  alleging,  in  substance,  that  on  the  twenty-seventh  day  of  August  last, 
said  Eliphalet  Eingsbuiy,  being  on  a  voyage  from  Havana  to  Cadiz  in  the  said 
brig  Merced,  discovered  and  boarded  the  British  ship  Waterloo,  of  London,  with 
twelve  feet  of  water  in  her  hold,  totally  dismasted  and  entirely  abandoned  by 
her  captain  and  crew ;  that  he  found  no  papers  on  boai*d  of  her,  but  that  she  had 
a  full  cargo  of  rum,  sugar,  and  other  West  India  produce  on  board;  that  he 
thereupon  took  the  said  ship  in  tow,  and  brought  her  into  the  port  of  New  York 
on  the  twelftli  day  of  September  instant,  her  crew  being  almost  worn  out  with 
fatigue,  and  that  they  are  entitled  to  a  reasonable  share  of  said  ship  and  cai^o 
for  the  salvage  thereof:  And  praying  process  against  said  ship  and  cargo,  and 
reasonable  and  proper  salvage,  and  that  the  said  ship,  her  tackle,  apparel,  and 
furniture,  and  cargo,  may  be  condemned  and  sold  to  pay  such  salvage,  with 
costs,  charges,  and  expenses : 

Now,  thei-efore,  in  purauance  of  the  monition  under  the  seal  of  the  said  court 
to  me  directed  and  delivered,  I  do  hereby  give  public  notice  to  all  persons 
claiming  the  said  ship,  her  tackle,  apparel,  and  furniture,  and  cargo,  or  in  any 
manner  interested  therein,  that  they  be  and  appear  before  the  said  District 
Court  to  be  held  at  the  city  of  New  York  in  and  for  the  Southern  District  of  New 
York,  on  the  first  Tuesday  of  October  next,  at  eleven  o'clock  in  the  forenoon 
of  that  day,  (provided  the  same  shall  be  a  day  of  jurisdiction,  otherwise,  on  the 
next  day  of  jurisdiction  thereafter,)  then  and  there  to  interpose  their  claims, 
and  to  make  their  allegations  in  that  behalf. 

Dated  the  16th  day  of  September,  1829. 

Thomas  Mobbis,  U.  S.  Marshal. 

Isaac  A.  Joknsox,  Proctor  for  Libellants. 


No.  6. — The  marshal's  return  to  the  foregoing  writ. 
In  obedience  to  the  within  monition,  I  attached  the  vessel  and  cargo  therein 
described,  on  the  sixteenth  day  of  September  last,  and  I  have  given  due  notice 
to  all  persons  claiming  the  same,  that  this  court  will,  on  the  fifth  day  of  October 
instant  (if  that  day  should  be  a  day  of  jurisdiction,  if  not,  on  the  next  day  of 
jurisdiction  thereafter),  proceed  to  the  trial  and  condemnation  thereof,  should 
no  claim  be  interposed  for  the  same. 
Dated  October  5,  1829. 

Thomas  Morris,  U.  S.  Marshal. 


No.  7.— Proclamation  on  the  return  of  process  in  rem. 
Hear  ye  I  hear  ye  !  Peter  Harmony  and  Eliphalet  Kingsbury  against  the  ship 
Waterloo,  her  tackle,  apparel,  and  furniture,  and  cargo.  All  persons  who  have 
any  thing  to  say  why  the  ship  Waterloo,  her  tackle,  apparel,  and  fui-niture,  and 
cargo,  should  not  be  condemned  and  sold  to  answer  the  prayer  of  the  libellants 
in  this  cause,  come  forward  and  make  your  allegations  in  that  behalf. 


No.  8. — Order  of  the  court  on  the  return  of  mesne  process  in  rem. 

{Caption  as  in  Form  No.  176.) 
The  marshal  having  returned,  upon  the  monition  in  this  cause,  tliat  he  had 
attached  the  said  ship,  her  tackle,  etc.,  and  cargo,  and  had  given  due  notice  to 
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all  persons  claiming  the  same,  that  this  court  would,  on  this  day,  proceed  to  the 
trial  and  condemnation  thereof  should  no  claim  be  interposed  for  the  same:  Now 
— On  motion  of  Isaac  A.  Johnson,  proctor  for  the  libellants,  proclamation  was 
made  for  all  persons  having  anything  to  say  why  the  said  vessel  and  her  cargo 
should  not  be  condemned  and  sold  to  answer  the  prayer  of  the  libellants,  to 
appear:  And  on  like  motion,  ordered  that  the  defaults  of  all  persons  who  have 
not  already  filed  their  claims  be  entered,  and  that  said  vessel,  her  tackle,  etc., 
and  cargo  be  condemned  to  pay  the  demands  of  libellants. 


No.  9. — Claim  by  tuk  agents  op  fobeign  undebwriters  to  vessel  and 

CARGO,  IN  CASE  OF  SALVAGE  OF  A  FOREIGN  SHIP. 

United  Slates  District  Court  for  the  Southern  District  qf  New  York, 

In  Admiralty. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  answer  and  claim  of  Henry  Barclay  and  George  Barclay,  of  the  city  of 
New  York,  merchants  intervening  for  the  interest  of  their  principals,  to  the  libel 
of  Peter  Harmony  and  Eliphalet  Kingsbury,  alleges  as  follows: 

First,  That  these  defendants  admit,  that  on  the  twenty-seventh  day  of  August 
last  past,  the  said  Eliphalet  Kingsbury  was  the  master  of  the  brig  Merced,  of 
New  York,  and  that  he  was  then  in  the  said  brig  on  a  voyage  from  Havana,  in 
Cuba,  to  Cadiz,  in  Spain;  but  whether  he  then  discovered  a  ship  dismasted  and 
apparently  deserted,  and  whether  he  then  hauled  up  for  her  and  boarded  her, 
and  whether  he  found  the  said  ship  with  twelve  feet  water  in  her  hold,  and  to- 
tally dismasted  and  entirely  abandoned  by  her  captain  and  crew,  and  whetlier 
the  said  ship  proved  to  be  the  British  ship  Waterloo,  of  London,  and  whether 
the  said  Eliplialet  Kingsbury  found  any  papers  in  the  said  ship  or  not,  these  re- 
spondents know  not,  and  therefore  can  neither  admit  nor  deny,  but  leave  the 
Same  to  be  proved  by  the  said  libellants. 

Second.  That  they  admit  it  to  be  true,  that  the  said  Eliphalet  Kingsbiu-y  ar- 
rived at  the  port  of  New  York,  on  the  twelfth  day  of  September,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twenty-nine,  and  tliat  he  had  the  ship 
Waterloo,  of  London,  in  tow,  and  that  the  said  ship  had  a  full  cargo  of  rum, 
sugar,  and  other  West  Indian  produce  on  board,  and  that  said  ship,  when  so 
brought  in,  was  dismasted  and  disabled,  but  whether  the  crew  of  the  said  brig 
Merced  were  or  were  not  almost  worn  out  with  fatigue,  in  pumping  out  the  said 
ship,  and  with  other  work  done  on  board  of  her,  these  respondents  know  not, 
and  therefore  leave  the  same  to  be  proved  by  the  said  libellants. 

Third,  That,  by  a  commission,  dated  the  second  day  of  July,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seventeen,  and  signed  by  Joseph  Maryat, 
chairman,  and  John  Bennet,  junior,  secretary  of  the  committee  for  managing 
the  affairs  of  the  underwriters,  at  Lloyd's,  in  London,  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  England,  these  respondents  were 
appointed  to  act  as  agents  for  the  subscribers  at  Lloyd's,  at  the  port  of  New 
York,  and  Custom-house  district,  subject  to  the  instructions  in  the  said  com- 
mission mentioned:  and  tliat,  by  the  said  instructions,  they  are,  amongst  other 
things,  directed,  **  When  salvage  or  remuneration  is  claimed,  for  assistance  ren- 
dered to  vessels,  to  attend  the  meeting  of  the  commissioners,  magistrates,  or 
otlier  i>ersons  legally  authorized  to  determine  the  amount,  in  order  to  rebut  any 
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exaggerated  statements  on  the  part  of  the  salvors,  by  the  evidence  of  the  master 
and  crew:  *'  and  they  are  likewise  authorized  and  empowered  by  the  said  com- 
mission to  attend  to  the  interests  of  the  subscribers  to  Lloyd's  in  general;  as  by 
the  said  commission  now  in  the  possession  of  these  respondents,  will  more  fully 
and  at  large  appear,  and  to  which,  for  greater  certainty,  these  respondents  pray 
leave  to  refer. 

Fourth,  That  they  are  likewise  the  agents  for  the  underwriters  at  Liverpool, 
in  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland  called  England; 
and  for  the  underwriters  in  Glasgow,  in  that  part  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  called  Scotland,  under  two  several  commissions  with 
the  like  authority  and  instructions  as  mentioned  in  the  said  commissions,  from 
the  underwriters,  at  Lloyd's,  in  London,  aforesaid,  as  by  the  said  several  com- 
missions from  the  underwiiters  at  Liverpool,  and  from  the  underwriters  at 
Glasgow,  reference  being  thereunto  had,  will  more  fully  and  at  large  appear,  and 
to  which,  for  greater  certainty,  these  respondents  pray  leave  to  refer. 

Fifth.  That  they  have  no  doubt  that  the  said  ship  Waterloo,  or  her  cargo,  or 
both,  or  some  part  thereof,  were  or  was  insured  at  some  or  one  of  the  said  places, 
by  some  or  all  of  the  underwriters  therein,  and  they  have  no  doubt  but  that  the 
said  vessel,  or  her  cargo,  or  both,  or  some  part  thereof,  have  or  hath  been  aban- 
doned by  the  persons  interested  therein,  to  the  said  underwriters,  or  some  or 
one  of  them ;  and  that  the  right  of  ownership  in  the  said  ship  and  cargo,  or 
both,  or  some  part  thei*eof,  hath  accrued  to  the  said  underwiiters  or  some,  or 
one  of  them ;  but  tliese  respondents  cannot  speak  on  this  point  with  absolute 
certainty,  but  only  to  the  best  of  their  belief,  inasmuch  as  a  sufficient  time  hath 
not  elapsed  since  the  twelfth  day  of  September,  eighteen  hundred  and  twenty- 
nine,  when  the  said  ship  was  as  aforesaid  brought  into  the  said  port  of  New 
York,  to  communicate  the  circumstance  to  the  said  several  insurers  or  any  of 
them,  and  to  hear  from  the  said  several  underwriters,  or  any  of  them,  on  the 
same  subject. 

Sixth,  That  immediately  after  the  said  vessel  and  her  cargo  were  brought  into 
the  said  port  of  New  York,  as  aforesaid,  they  wrote  to  tlie  said  underwriters  at 
London,  informing  them  of  the  circumstances  of  the  case,  as  far  as  was  known 
to  these  respondents,  and  requesting  information  from  the  said  underwriters,  of 
tlieir  rights  and  interests  in  and  to  the  said  vessel  and  her  cargo,  or  any  part 
thereof.  That,  on  the  sixteenth  day  of  September,  in  the  year  of  our  Lord  1829, 
these  respondents  received  from  Tliomas  Morris,  Esquire,  mai-shal  of  the  United 
States  for  this  district,  a  request  that  tliese  respondents  would  enter  the  cargo 
of  the  said  ship  at  the  custom-house  at  New  York,  and  would  become  responsi- 
ble for  the  payment  of  the  duties  tliat  might  be  payable  to  the  United  States  on 
the  cargo  of  the  said  ship.  That,  in  pui-suance  thereof,  these  respondents  en- 
tered the  said  cargo,  and  secured  the  duties  upon  the  same  by  bond,  conditioned 
for  the  payment  of  tlie  duties  to  be  ascei*tained  on  the  said  cargo.  That  said 
duties  have  since  been  ascertained,  and  amount  to  twenty-one  thousand  six 
hundred  and  ninety-eight  dollars  and  ninety-one  cents,  which  these  respondents 
have  thereby  become  liable  to  pay;  also,  ceitain  foreign  duties  chargeable  on 
said  ship  and  cargo,  besides  custom-house  fees  and  expenses  paid  by  these  re- 
spondents. And  therefore  these  respondents,  on  behalf  of  the  said  several  un- 
derwriters, claim  the  said  vessel  and  cargo,  and  pray  that  out  of  the  proceeds 
of  the  sale  of  the  said  vessel  and  cargo,  if  sold,  this  court  may,  in  the  first  place, 
order  the  said  amount  of  duties  secured  by  these  respondents,  and  the  said  for- 
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eign  duties  and  fees,  to  be  paid  to  these  respondents,  and  that  this  Honorable; 
Court,  after  hearing  proof  and  decreeing  a  reasonable  salvage,  should  it  seem 
proper  so  to  do,  may  further  decree,  that  the  rest,  residue,  and  remainder  of  tlie 
said  ship  and  her  caigo,  or  of  the  proceeds  thereof,  should  the  same  be  decreed 
to  be  sold,  after  payment  of  said  amount  of  duties  and  fees,  and  of  the  salvage, 
may  be  retained  in  the  custody  of  this  Honoi*able  Court,  for  such  reasonable  time 
as  may  seem  proper;  wherein  the  rights  and  interests  of  the  above-mentioned 
underwriters  may  be  ascei*tained;  and  that  this  Honorable  Court  may  further 
decree,  that  the  said  ship  and  cargo,  or  the  proceeds  thereof,  or  a  part  thereof, 
as  proof  may  be  made  of  interest,  may  be  delivered  up  to  these  respondents, 
upon  due  proof  being  made  in  manner  and  form  as  tliis  Honorable  Court  may 
direct,  that  the  said  underwriters  or  any  of  them  have  an  interest  in,  and  a  right 
to  receive  the  same  or  any  part  thereof. 

Robinson  &  Betts,  Proctors  for  Claimants. 

Bevbbly  Robinson,  Advocate. 
( Verification  as  in  Fonn  No.  1.) 


No.  10. — Stipulation  fob  costs  to  be  given  by  the  claimant  on  puttino 

IN  A  CLAIM. 

DUtrict  Court  qf  the  United  States  for  the  Southern  District  of  New  York, 

StIPULAUION  entered  INTO  PURSUANT  TO  RULES  AND  PRACTICE  OF  THIS  CoURT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  sixteenth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine,  by  Peter 
Harmony,  and  Eliphalet  Kingsbury,  against  the  ship  Waterloo,  her  tackle,  ap- 
parel, and  furniture,  and  cargo,  for  the  reasons  and  causes  in  the  said  libel  men- 
tioned, and  praying  that  the  same  may  be  condemned,  and  sold,  to  answer  the 
prayer  of  the  libellants; 

And  whereas,  also,  a  claim  has  been  filed  in  said  cause  by  Henry  Barclay  and 
George  Barclay,  and  the  said  claimants  and  James  Jackson,  surety,  merchant, 
residing  at  No.  —  St.,  New  York,  tlie  pai-ties  hereto,  hereby  consenting 

that  in  case  of  default  or  contumacy  on  the  part  of  the  claimants  or  their  surety, 
execution  for  the  sum  of  two  hundred  and  fifty  dollars  may  issue  against  their 
goods,  chattels,  and  lands: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom  it 
may  concern,  tliat  the  stipulators  undersigned  shall  be,  and  are  hereby  boimd, 
in  the  sum  of  two  hundred  and  fifty  dollars,  conditioned  that  the  claimants 
above  named,  shall  pay  all  costs  and  expenses  which  shall  be  awarded  against 
them  by  the  final  decree  of  tliis  court,  or,  upon  an  appeal,  by  the  appellate  court. 

Taken  and  acknowledged,  this  5th  day  Henry  Barclay. 

of  October,  1821),  before  me.  ,      George  Barclay. 

Fred.  J.  Betts^  Clerk.  James  Jackson. 


No.  11. — Justification  of  surety. 
Southern  District  of  New  York,  ss. 

James  Jackson,  of  the  city  of  New  York,  party  to  the  above  stipulation,  being 
duly  sworn,  says  that  he  resides  as  above  set  forth,  and  that  he  is  worth  the  sum 
of  five  hundred  dollars  over  and  above  all  his  just  debts  and  liabilities. 

James  Jackson. 
Sworn  to,  this  5th  day  of  October, 
1329,  before  me. 

Fred.  J.  Betts,  Clerk. 
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No.  12. — Claim  by  a  foreign  covbvtl  fob  unknown  owners  in  a  case  of 
SAxvAnB  of  a  ship  and  cabgo  of  his  nation. 

District  Court  qf  the  United  States  for  the  Southern  District  qf  New  York. 
In  Admiralty. 
To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

Stiites  for  the  Southern  District  of  New  York. 

The  claim  and  answer  of  James  C.  Buchanan,  His  Britannic  Majesty's  vice- 
consul  in  and  for  the  city  and  State  of  New  York  and  Eastern  New  Jersey,  in- 
tervening for  the  interest  of  the  owner  or  owners  of  the  British  ship  Waterloo 
and  her  cargo,  alleges  as  follows: 

First  That  the  said  ship  Waterloo  is,  as  alleged  in  the  said  libel,  and  as  Uie 
said  claimant  believes  to  be  true,  British  property;  and  he  believes  the  cargo  of 
merchandise  alleged  to  have  been  found  on  board  of  the  said  ship,  to  be  in  like 
manner  British  property: — And  as  such  vice-consul,  and  in  behalf  of  such  Brit- 
ish owners  as  may  be  entitled  to  the  same,  he  claims  the  same  as  their  property. 

Second,  That  as  to  the  facts  alleged  and  set  forth  in  the  said  libel,  the  said 
claimant  neither  admits  nor  denies  the  same,  but  leaves  the  same  to  be  duly 
proved  to  the  satisfaction  of  this  court. 

And  the  said  claimant  prays,  on  behalf  of  the  owner  or  owners  of  the  said 
ship  Waterloo,  and  her  aforesaid  cargo,  or  of  any  other  person  or  persons  whom 
the  same  may  concern,  that  the  said  ship,  her  tackle,  apparel,  and  furnitui*e, 
and  her  cargo,  aforesaid,  may  be  sold,  and  out  of  the  proceeds  of  the  sale  thei-e- 
of,  after  the  payment  of  all  costs  and  charges  incun-ed,  that  the  said  libellants, 
having  duly  proved  as  aforesaid  the  facts  in  their  said  libel  set  foi*th,  may  be 
allowed  and  paid  such  rate  and  amount  of  salvage,  for  their  labor  and  exertions 
in  bringing  the  said  ship  and  her  aforesaid  cargo  into  this  port,  as  by  this  court 
shall  be  deemed  just  and  reasonable  under  the  circumstances  of  the  case,  and 
that  the  surplus  of  the  said  proceeds,  after  payment  of  such  salvage  as  afore- 
said, may  be  adjudged  and  decreed  to  be  paid  to  the  said  claimant,  on  behalf 
of  the  owner  or  owners  of  the  said  ship  and  her  aforesaid  cargo,  or  whomsoever 
the  same  may  concern ;  or  that  such  other  order  or  decree  may  be  made  in  re- 
lation to  the  same  as  this  court  shall  deem  proper. 

H.  <&  E.  Wilkes,  Procts.  and  Ads.  for  Claimants. 
( Verification  as  in  Form  No.  1.) 
{Stipulation  for  Costs^  as  ante.  No,  10,  page  487.) 


No.  13. — Claim  by  the  u.  s.  attorney  on  behalf  of  the  united  states  for 

forfeiture  and  for  duties  in  a  case  of  salvage  of  a  foreign  ship  and 

cargo. 

District  Court  of  the  United  States  of  America  for  the  Southern  District  qf 

New  York. 

In  Admiralty. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  claim  of  James  A.  Hamilton,  District  Attorney  of  tlie  United  States  of 
America  for  the  Southern  District  of  New  York,  intervening  for  the  interest  of 
the  said  United  States,  in  the  said  ship  called  the  Waterloo,  and  her  cargo,  and 
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the  answer  of  the  said  attorney,  on  behalf  of  the  said  United  States,  to  the  libel 
of  the  said  Peter  Harmony,  and  Eliphalet  Kingsbury,  alleges  as  follows: 

FirnL  That  the  said  James  A.  Hamilton,  District  Attorney  of  the  United 
States  of  An^rica  for  the  Southern  District  of  New  York,  claims  the  said  ship 
Waterloo,  together  with  the  cargo  of  tlie  said  ship  laden  on  board  of  her,  as 
stated  and  set  forth  in  the  said  libel,  as  forfeited  to  the  use  of  the  said  United 
States  for  the  cause  following — to  wit,  that  the  said  ship  Waterloo  is  a  ship  or 
vessel  owned  wholly  or  in  part  by  a  subject  or  subjects  of  his  Britannic  majes- 
ty, and  said  ship  or  vessel,  after  the  thirtietli  day  of  September,  one  thousand 
eight  hundred  and  eighteen,  did  come  and  arrive  from  a  port  or  place  in  a  col- 
ony or  tenitory  of  his  Britannic  majesty,  to  wit,  from  the  port  of  Annatto  Bay, 
in  the  island  of  Jamaica,  in  the  West  Indies,  which  said  port  is  and  was,  at  the 
time  tlie  said  ship  sailed  from  thence  by  the  ordinary  laws  of  navigation  and 
trade,  closed  against  vessels  owned  by  citizens  of  the  United  States,  and  that 
tlie  ports  of  the  United  States  were,  and  are  closed  against  the  said  ship  or  ves- 
sel called  the  Waterloo,  which  said  ship  or  vessel  being  so  excluded  from  the 
ports  of  tlie  United  States,  did  enter  the  same,  to  wit,  the  port  of  New  York, 
in  the  Southern  District  of  New  York  aforesaid,  in  violation  of  the  acts  of  the 
Congress  of  the  United  States,  in  such  cases  made  and  provided.  By  force  and 
virtue  of  tlie  acts  in  such  case  made  and  provided,  the  said  ship  or  vessel,  her 
tackle,  apparel,  and  furniture,  together  with  the  cargo  on  board  of  the  said 
ship  or  vessel,  became  and  are  forfeited  to  tlie  use  of  the  said  United  States. 

Second,  That  if  this  Honorable  Court  shall  adjudge  and  decree  that  the  said 
ship  or  vessel,  with  her  cargo,  or  either,  is  not  forfeited  to  the  use  of  the  United 
States,  for  the  cause  aforesaid,  the  said  ship  or  vessel,  together  with  the  cargo 
on  board  of  her,  is  liable  to  the  payment  of  the  duties  imposed  by  the  laws  of 
the  United  States,  on  the  arrival  of  the  said  ship  or  vessel  within  the  United 
States,  and  on  the  importation  of  the  cargo  of  merchandise  on  board  of  her,  to 
wit,  rum  and  sugar  of  the  growth,  produce,  and  manufacture  of  some  foreign 
country,^ and  which  are  subject  to  the  payment  of  duties  to  the  United  States, 
on  being  brought  or  imported  into  the  United  States;  wlierefore  the  said  attor- 
ney, on  behalf  of  the  said  United  States,  prays  this  Honorable  Court  to  decree 
the  payment  of  the  said  duties  to  the  United  States  according  to  law,  if  the  said 
ship  and  the  cargo  on  board  of  her  as  aforesaid,  shall  be  adjudged  not  to  be  for- 
feited to  the  use  of  .the  said  United  States  for  the  cause  aforesaid,  and  that  he 
may  have  his  costs,  etc.  And  the  said  attorney  further  insists  upon  and  sub- 
mits to  this  Honorable  Court  the  rights  and  interest  of  the  said  United  States  of 
America,  in  the  premises,  whatever  they  may  be,  to  be  decreed  to  them. 

James  A.  Hamilton,  Attorney  United  States,  etc. 
{The  United  States  does  not  give  a  stipulation  for  costs,) 


SPECIAL  MOTION— FOR  INTERLOCUTORY  SALE. 
No.  14. — Affidavit  of  circumstances  to  move  for  sale  of  ship  and  cargo. 
District  Court  of  the  United  States  for  the  Southern  IXistrict  qf  New  York. 
Peteb  Harmony  and  Eliphalet 
Kingsbury 
us. 
The  ship  Waterloo,  Ac,  and  Cargo.  . 
Southern  District  of  New  York,  ss, 

Peter  Harmony,  one  of  the  libellants  in  this  cause,  being  sworn,  says — That 
the  ship  Waterloo  is  now  at  the  whai*f  in  the  port  of  New  York,  subject  to  large 
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and  increasing  expense  for  wharfage,  keeper's  fees,  and  other  expenses.  That 
she  is  in  a  damaged  condition,  and  requires  care  and  repairs.  Tliat  a  large  por- 
tion of  her  cargo  is  perishable,  being  sugar,  and  in  a  wet  and  damaged  condi- 
tion. That  the  only  claims  that  have  been  interposed  are  those  of  the  United 
Sutes,  for  a  forfeiture  and  for  duties,  of  the  British  Consul,  for  the  probable 
rights  of  unknown  British  owners,  and  of  the  agents  of  the  underwriters  at 
Lloyd's,  for  the  contingent  rights  of  such  underwriters.  That,  in  his  opinion, 
the  interests  of  all  parties  concerned  will  be  promoted  by  a  speedy  judicial  sale 
of  said  ship,  her  tackle,  apparel,  and  furniture,  and  cargo,  the  proceeds  of  such 
sale  to  be  brought  into  court  for  the  benefit  of  whom  it  may  concern,  subject  to 
the  further  order  of  the  court. 
Sworn  Oct.  7,  1829,  before  me.  Peteb  Habmont. 

Fred.  J.  Betts,  Clerk. 


No.  15. — Notice  op  motion  on  the  fobegoino  affidavit. 
District  Court  cf  the  United  States^  Southern  District  of  New  York. 
Peteb  Harmony  and  Eliphalet 
Kingsbury 
vs. 
The  ship  Waterloo  and  Cargo. 
Gentlemen: — You  will  please  take  notice  that,  on  the  libel  and  claims  in  this 
cause,  and  on  an  affidavit,  of  which  the  foregoing  is  a  copy,  a  motion  will  be 
made  before  liis  Honor,  Samuel  R.  Betts,  Judge  of  this  coui*t,  at  his  chambers, 
No.  6  Pine  street,  in  the  city  of  New  York,  on  Thursday,  the  8th  day  of  Octo- 
ber, instant,  at  11  o'clock  in  the  forenoon  of  that  day,  for  an  order,  that  the  ship 
Waterloo  and  her  cargo  above  mentioned,  be  sold  under  the  direction  of  the  mar- 
shal, and  the  proceeds  brought  into  court,  and  for  such  other  and  further  order 
or  relief  as  may  be  just.  Yours,  etc., 

Isaac  A.  Johnson,  Proctor  for  Libellaiits. 
New  York,  7th  Oct,  1829. 
To  James  A.  Hamilton,  Esq.,  Proctor  for  the  U.  S. 

Robinson  &  Betts,  Esqrs.,  Proctors  for  the  Underwriters,  etc. 
H.  &  E.  Wilkes,  Esqrs.,  Proctors  for  the  Owners. 


No.  16. — Proof  of  service — admission." 
We  admit  due  service  of  the  within  notice. 

Oct  7th,  1829. 

James  A.  Hamilton,  District  Attorney. 
Robinson  &  Betts,  Pts.  for  H.  Barclay  «fe  Geo.  Barclay. 
H.  &  E.  Wilkes,  for  Bdtish  ConsuL 
or  this : 
affidavit  of  service  of  process. 
Southern  District  of  New  York^  ss. 

John  J.  Young,  of  the  city  of  New  York,  student  at  law,  being  duly  sworn, 
says,  that  on  the  seventh  day  of  October,  instant,  he  served  copies  of  the  fore- 
going affidavit  and  notice  on  James  A.  Hamilton,  Robinson  &  Betts,  and  H.  <& 
E.  Wilkes,  Esquires,  proctors  for  the  claimants  in  this  cause,  by  leaving  the  same 
in  their  respective  offices,  with  their  clerks. 
Sworn  Oct  7th,  1829,  before  me.  John  J.  Youno. 

E.  C.  Benedict,  U.  S.  Commissioner. 
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No.  17. — Obdbb  for  intbblogutort  sale  of  a  ship  and  cabgo. 
(Caption  as  in  Form  No,  176.) 
Pbtbb  HABMOirr  and  Eliphalbt 

KlNGSBimY 
V8, 

The  Srap  Watebloo,  heb  Tackle, 
&C.J  and  Caboo. 

On  reading  and  filing  the  affidavit  of  Peter  Harmony,  and  the  admission  of 
the  proctors  for  the  respective  claimants,  and  on  motion  of  Mr.  Johnson,  proc- 
tor for  the  libellants,  it  is  ordered,  that  the  ship  Waterloo,  her  tackle,  apparel , 
and  f ui'niture,  and  cargo,  be  sold  by  the  marshal,  on  six  days^  public  notice,  and 
that  a  venditioni  exponasf  issue  accordingly;  and  it  is  further  ordered,  that  the 
marshal  bring  the  proceeds  of  such  sale  into  this  court,  and  pay  the  same  to  the 
clerk  thereof. 


No.   18. — VENDmONI  EXPONAS. 

Southern  District  qf  New  York,  ss. 

The  President  of  the  United  States  of  America,  to  the  Mar- 
shal of  the  Southern  District  of  New  York,  Greeting:  Whefeas 
a  libel  was  filed  in  the  District  Court  of  the  United  States  for 
[L.  S.]  the  Southern  District  of  New  York,  on  the  sixteenth  day  of 

September,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty-nine,  by  Peter  Harmony  and  Eliphalet  Kings- 
bury, against  the  ship  Waterloo,  her  tackle,  apparel,  furniture 
and  cargo,  and  praying  that  the  same  may  be  condemned  and  sold  to  answer 
the  prayer  of  the  said  libellants:  And  whereas,  the  said  ship  and  cargo  have 
been  attached  by  the  process  issued  out  of  the  said  District  Court,  in  pursuance 
of  the  said  libel,  and  are  now  in  custody  by  vii*tue  thereof;  and  such  proceed- 
ings have  been  thereupon  had,  that  by  the  interlocutory  sentence  and  decree  of 
the  said  court,  in  this  cause  made  and  pronounced,  on  the  seventh  day  of  No- 
vember, one  thousand  eight  hundred  and  twenty-nine,  the  said  ship,  her  tackle, 
apparel,  and  furniture,  and  cargo,  were  ordered  to  be  sold  by  you  the  said  mar- 
shal, after  giving  six  days*  notice  of  such  sale,  according  to  law:  Therefore 
you,  the  said  marshal,  are  hereby  commanded  to  cause  the  said. ship  Waterloo, 
her  tackle,  apparel  and  furniture,  and  cargo,  so  ordered  to  be  sold,  to  be  sold  in 
manner  and  form,  upon  the  notice,  and  at  the  time  and  place  by  law  required, 
and  that  you  have  the  moneys  ansing  from  such  sale  in  said  court,  at  the  city 
of  New  York,  on  the  third  Tuesday  of  November  next,  and  that  you  then  pay 
the  same  to  the  clerk  of  the  court;  and  have  you  also  then  and  there  this  writ. 
Witness,  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  court,  at  the  city 
of  New  York,  in  the  Southern  District  of  New  York,  this  seventh  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-nine,  and 
of  our  independence  the  fifty-third. 

Feed.  J.  Betts,  Clerk. 

No.  19. — The  betubn  of  the  mabshal. 

lu  obedience  to  the  above  precept,  I  have  sold  the  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  and  cargo,  and  such  sale  amounts  to  thirty-nine  thou- 
sand two  hundred  and  sixty-two  dollars  and  ninety  cents,  which  sum  I  have  paid 
to  the  clerk  of  this  court  as  I  am  above  commanded. 

Dated  this  22d  day  of  February,  1830.  Thomas  Morris,  U.  S.  Marshal. 
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No.  20. — The  olebk^s  beceipt  to  the  mabshat^ 
United  States  District  Court 
Peteb  Habmony,  Ac. 
vs. 
The  Ship  Watebloo,  Ac. 

New  Yobk,  February  22,  1830. 
Received  from  Thomas  Morris,  Esq.,  marshal,  thirty-nine  thousand  two  hun- 
dred and  sixty-two  dollars  and  ninety  cents,  the  amount  of  the  proceeds  of  the 
said  ship  and  cargo,  sold  under  the  venditioni  exponas  in  this  cause. 

Fbed.  J.  Betts,  District  Clerk. 

$39,262.90.  

SPECIAL  MOTION. 

No.  21. — ^ApPLICATIOH    by  the  HABSHAIi  FOB  LEAVE   TO  PAY  THE  DUTIES  OH 

CABOO    80LB  BY  HTM. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 
Peteb  Habmony,  &c.     ^ 
vs,  > 

The  Ship  Watebloo,  Ac.  ) 

Gentlemen: — ^I  shall  apply  to  the  court  in  this  cause,  on  Wednesday,  the 
eleventh  day  of  November  instant,  for  leave  to  pay  the  collector  of  the  port 
the  duties  on  the  cargo,  out  of  the  proceeds  of  the  sale  thereof. 
November  7th,  1829.  Yours,  etc., 

Thomas  Mobbis,  Marshal. 
To  Isaac  A.  Johnson,  Esq.,  Proctor  for  Libellant 
Jambs  A.  Hamilton, 
Robinson  &  Bktts, 
H.  &  £.  Wilkes, 

Proctors  for  Claimants.    Due  service  admitted. 

Isaac  A.  Johnson. 
James  A.  Hamilton. 
KoBiNSON  <fe  Betts. 
H.  &  E.  Wilkes. 

No.  22.— Obdeb  on  the  fobegoing  application. 
(Caption  and  Title  a«  in  Form  No,  176.) 
It  being  made  to  appear  to  the  court  that,  on  entering  the  said  ship  and  car- 
go, the  duties  on  said  cargo  were  secured  to  be  paid,  and  application  being  now 
made  on  the  part  of  the  marshal  of  the  district,  for  an  oi*der  that  he  pay  over 
to  the  collector  of  the  port  the  amount  of  duties  so  secured  to  be  paid,  and  due 
notice  having  been  given  to  the  respective  parties  before  the  court,  and  no  oppo- 
sition being  made  to  the  application,  it  is  ordered,  that  the  marshal  forthwith 
pay  to  the  said  collector  the  amount  of  such  duties,  and  that  on  tiling  the  proper 
vouchers  of  such  payment,  the  said  vouchers  be  received  as  part  of  the  return 
to  the  venditioni  exponas  issued  in  this  cause. 


No.  23.— Notice  of  taking  depositions  de  bene  esse. 
District  Court  q/"  the  United  States  for  the  Southern  District  qf  New  Tork, 
Peteb  Habmony  and  Eliphalet 


Kinqsbuby 


Notice, 


The  Ship  Watebloo,  heb  Tackle, 
Apparel,  and  Fubniture  and  Cargo. 
Please  to  take  notice,  that  William  N.  Winnett,  Caleb  L.  Upshur,  James  Por- 
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ter,  William  Dyer,  John  Stevens,  James  Jamison,  and  William  Grant,  witnesses, 
wliose#te8tin)ony  is  necessary  in  this  cause,  and  who  are  bound  on  a  voyage  to 
sea,  (or,  are  about  to  go  out  of  the  United  States,  or,  out  of  the  district  in 
which  Uiis  case  is  to  be  tried,  and  to  a  greater  distance  than  100  miles  from  the 
place  of  trial,  before  the  time  of  trial,  or,  are  ancient  and  infirm,)  will  be  ex- 
amined {de  bene  esse)  on  the  part  of  the  libellants  in  this  cause,  before  Erastus 
C.  Benedict,  a  commissioner  duly  appointed  by  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  at  his  office.  No.  15  Pine  Street, 
in  the  city  of  New  York,  on  the  eighth  day  of  October  instant,  at  nine  o'clock 
in  the  forenoon,  at  which  time  and  place  you  are  hereby  notified  to  be  present, 
and  put  interrogatories,  if  you  shall  think  fit. 
Dated  New  York,  the  7th  day  of  October,  A.  D.  1829. 

Yours,  etc., 

Isaac  A.  Johnson, 
Libellant's  Proctor. 
To  Jambs  A.  Hamilton,  Esq., 
Robinson  &  Betts,  Esqrs., 
H.  <&  E.  Wilkes,  Esqrs., 

Proctors  for  the  Claimants. 


No.  24.— Proof  of  service. 
Southern  District  of  New  Tork^  ss, 

John  J.  Young,  of  the  said  city,  student-at-law,  being  duly  sworn,  deposeth 
and  saith — That  on  the  seventh  day  of  October,  instant,  he  served  a  copy  of  the 
annexed  notice  on  James  A.  Hamilton,  Esq.,  proctor  for  the  United  States,  by 
delivering  the  same  to  a  man  attending  in  the  office  of  the  said  James  A.  Ham- 
ilton; that  on  the  same  day  he  served  a  copy  of  the  said  notice  on  Robinson  & 
Betts,  Esqrs.,  proctors  for  the  claimants  Barclay,  by  delivering  the  same  to  a 
clerk  in  the  office  of  the  said  Robinson  &  Betts;  and  that  on  the  same  day  he 
served  a  copy  of  the  said  notice  on  H.  &  E.  Wilkes,  Esqrs.,  proctors  for  the  claim- 
ant Buchanan,  by  delivering  the  same  to  E.  Wilkes,  Esq.,  personally,  and  further 
lie  saith  not. 

John  J.  Young. 
Sworn,  this  eighth  day  of  October, 
1829,  before  me, 

E.  C.  Benedict,  U.  S.  Commissioner,  etc. 


No.  25. — SUBPOCNA  TO  TESTIFY  BEFORE   A  COMMISSIONER. 

The  President  of  the  United  States  of  America,  to  William 
N.  Winnett,  Caleb  L.  Upshur,  William  Jackson,  James  Por- 
ter,  William  Dyer,   John  Stevens,   James   Jamison,  William 
Grant,  Felix  Martinez,  Joseph  Domingues,  and  Nicholas  Yan- 
[L.  S.]  ino.  Greeting:  We  command  you,  that  all  and  singular  busi- 

ness and  excuses  being  laid  aside,  you  and  each  of  you  be  and 
appear  in  your  proper  pei-sons,  before  Erastus  C.  Benedict,    a 
commissioner  appointed  by  the  Circuit  Court  of  the  United 
States  of  America  for  the  Southern  District  of  New  York,* at  his  office,  No.  15  Pine 
Street,  in  the  city  of  New  York,  in  the  said  Southern  District  of  New  York,  on 

•  The  depositions  may  be  taken  before  a  Notary  Public,  in  which  case  his  name  and  offtoe 
should  bo  substituted. 
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the  eighth  day  of  October,  one  thousand  eight  hundred  and  twenty-nine,  at  nine 
o^ clock  in  the  forenoon  of  the  same  day,  to  testify  all  and  singular  what  you 
and  each  of  you  may  know  in  a  certain  cause  now  depending  undetermined  in 
the  District  Court  of  the  United  States,  for  the  Southern  District  of  New  York, 
wherein  Peter  Harmony  and  Eliphalet  Kingsbury  are  libellants  against  tlie  ship 
Waterloo,  her  tackle,  etc.,  and  cargo,  on  the  part  of  the  libellants.  And  this 
you  or  either  of  you  are  not  to  omit,  under  the  penalty  upon  each  and  every  of 
you  of  two  hundred  and  fifty  dollars. 

Witness,  Samuel  R.  Betts,  Esquire,  Judge  of  the  District  Court  of  the  United 
States,  at  the  city  of  New  York,  the  seventh  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundi*ed  and  twenty-nine. 

Fbbd.  J.  Bbtts,  Clerk. 

Isaac  A.  Joiinson,  Libellants*  Proctor. 


No.  26. — SUBP<ENA  TICKET. 

By  virtue  of  a  writ  of  subpoena,  to  you  directed  and  herewith  shown,  you  are 
commanded,  and  firmly  enjoined,  that,  laying  all  other  matters  aside,  and  not- 
withstanding any  excuse,  you  be  and  appear  in  your  proper  person,  before  Eras- 
tus  C.  Benedict,  a  commissioner  duly  appointed  by  the  Circuit  Court  of  the 
United  States  of  America,  for  the  Southern  District  of  New  York,  at  his  office. 
No.  15  Pine  Street,  in  the  city  of  New  York,  on  the  eighth  day  of  October,  insL, 
at  nine  o* clock  in  the  foi*enoon  of  the  same  day,  to  testify  all  and  every  thing 
which  you  may  know  in  a  certain  cause  now  depending  in  the  District  Court  of 
the  United  States  for  the  Southern  Distinct  of  New  York,  wherein  Peter  Har- 
mony and  Eliphalet  Kingsbury  are  libellants  against  the  ship  Waterloo,  her 
tackle,  etc.,  and  cargo,  on  the  pai*t  of  the  libellants.  And  this  you  ai*e  not  to 
omit,  under  the  penalty  of  two  hundred  and  fifty  dollars. 

Dated  this  seventh  day  of  October,  1829. 
By  the  Court, 

Isaac  A.  Johnson, 

Proctor  for  Libellants. 

To  William  F.  Winnett. 


No.  27. — Deposition. 
United  States  qf  America, 
Southern  District  of  New  York^  City,  County,  and  State  qf  New  York,  ss. 

On  this  eighth  day  of  October,  in  the  year  of  our  Loixi  one  thousand  eight 
hundred  and  twenty-nine,  before  me,  Erastus  C.  Benedict,  a  commissioner  duly 
appointed  by  the  Circuit  Coui*t  of  the  United  States  for  the  Southern  Distiict 
of  New  York,  under  and  by  virtue  of  tlie  act  of  Congress,  "  for  the  more  con- 
venient taking  of  affidavits  and  bail  in  civil  causes,  depending  in  the  courts  of- 
the  United  States,"  passed  February  twentieth,  1812,  personally  appeared  at  my 
office,  in  the  city  of  New  York,  in  the  said  Southern  District  of  New  York,  Wil- 
liam N.  Winnett,  Caleb  L.  Upshur,  William  Jackson,  James  Porter,  William 
Dyer,  John  Stevens,  James  Jamison,  and  William  Grant,  witnesses  on  the  part 
of  the  libellants  in  a  certain  civil  cause  of  admiralty  and  maritime  jurisdiction, 
now  depending  and  undetermined  in  the  District  Court  of  the  United  States, 
for  the  Southern  District  of  New  York,  wherein  Peter  Harmony  and  Eliphalet 
Kingsbury  are  libellants  against  the  ship  Waterloo,  her  tackle,  apparel,  and  fur- 
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niture,  and  cargo,  and  James  Buchanan,  Henry  Barclay,  and  George  Barclay, 
and  the  United  States  of  America,  are  claimants.  And  the  said  William  N. 
Winnett  having  been  by  me  first  cautioned  and  sworn  to  testify  the  whole  ti'uth, 
did  thereupon  depose  and  say — That  he  is  twenty-five  years  old ;  that  he  was 
chief  mate  of  the  brig  Merced,  on  her  late  voyage  from  Havana  to  New  York, 
etc.,  etc. 

Examination  closed  for  this  day;  adjourned  till  Oct.  9th,  1829,  at  9  a.  m. 

Oct.  9th.  The  parties  appearing  the  examinati(m  of  the  witness  was  continued 

as  follows: — **The  wreck,  when  we  took  possession  of  her,  was  two  planks 

lower  in  the  water  forwai*d  then  wh«L  they  first  fell  in  with  her  and  boarded 

her,"  etc.,  etc 

Wm.  N.  WnmBTT. 

Taken,  subscribed,  and  sworn,  Oct. 

9th,  1829,  before  me, 

E.  C.  Benedict. 

And  the  said  Caleb  L.  Upshur,  having  been  by  me,  etc,  etc.    And  so  on  with 

the  other  witnesses. 


No.  28.— Cebtificate  op  commissioner  ob  notary  public. 
United  States  of  America, 
Southern  District  of  New  Tork^  ss, 

I,  William  D.  Jones,  a  public  notary  duly  appointed  in  and  for  the  County  of 
Kings  and  State  of  New  York,  with  certificate  filed  in  the  County  of  New  York, 
duly  authorized  under  and  by  vii-tue  of  the  acts  of  Congress  of  the  United 
States,  and  of  the  Revised  Statutes  of  the  United  States,  to  take  depositions, 
affidavits  and  bail  in  civil  causes,  depending  in  the  courts  of  the  United  States, 
do  hereby  certify,  that  the  reason  fur  taking  the  foregoing  depositions  is,  and 
the  fact  is,  that  the  testimony  of  tlie  witnesses,  John  Doe  and  Richard  Roe,  is 
material  and  necessary  in  the  cause  in  the  caption  of  the  said  depositions  named, 
and  that  they  are  bound  on  a  voyage  to  sea,  and  more  than  100  miles  from  the 
place  of  trial  before  the  time  of  trial. 

I  further  certify,  that  due  notification  of  the  time  and  place  of  taking  the 
said  depositions  was  served  upon  Brown  &  Smith,  proctors  for  claimants,  re- 
quiring them  to  be  present  at  the  taking  of  the  deposition  and  to  put  interrog- 
atories, if  he  or  they  might  think  fit,  of  which  notice  a  copy  is  hereto  annexed, 
with  due  proof  of  service  on  said  proctoi-s;  and  that  on  the  Ist  day  of  May,  in 
the.  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-two,  I  was  attend- 
ed by  Charles  Smith,  Esq.,  of  said  firm  of  Brown  &  Smith,  and  by  the  witnesses 
who  were  of  sound  mind  and  lawful  age,  and  the  witnesses  were  by  me  first 
carefully  examined  and  cautioned,  and  sworn  to  testify  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  and  the  depositions  were  by  me  reduced  to 
writing,  in  the  presence  of  the  witnesses,  and  from  their  statements,  and  after 
carefully  reading  the  same  to  the  witnesses,  they  subscHbed  the  same  in  my 
presence.  I  have  retained  the  said  depositions  in  my  possession  for  the  purpose 
of  forwarding  the  same  with  my  own  hand  to  Samuel  II.  Lyman,  Esq.,  Clerk 
of  the  United  States  District  Court  for  the  Southern  District  of  New  York,  the 
court  for  which  the  same  are  taken. 

And  I  do  further  certify,  that  I  am  not  of  counsel  nor  attorney  for  either  of 
the  parties  in  the  said  deposition  and  caption  named,  nor  in  any  way  interested 
in  the  event  of  the  cause  named  in  the  said  caption. 
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In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal,  this  4th  day  of 
Hay,  in  Uie  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-two. 

William  D.  Jones, 
[Seal.]  Notary  Proctor  for  Kings  Co., 

Cert  file  N.  Y.  Co. 

No.  29. — Endobskment  aitd  dikection  or  the  depositions  afteb  beikg 

SEALED  UP. 

Peteb  Habmony,  Ac,    ^Depositions  on  the  part  of  the  libellants. 

The  Ship  wItebloo,  Ac.)  ^'  ^'  ^^^^^'^^^  U.  S.  Commissioner. 

To  the 
District  Court  of  the  United  States  for  the  Southern  District  cf  New  York, 

New  York. 
{It  is  also  proper  t?iat  the  commissioner  should  write  his  name  across  the  seaL) 


No.  30. — Obdeb  to  open  depositions  in  coubt. 
On  motion  of  Mr.  Johnson,  proctor  for  the  libellants,  Ordered,  that  the  depo- 
sitions taken  in  this  cause,  and  remaining  under  tlie  seal  of  £.  C.  Benedict,  Esq., 
the  commissioner,  be  now  opened. 


r,  &c.,    -^ 

LOO,   &C.) 


No.  31. — Obdeb  fob  commission  ob  dedimus  potestatbm. 
Peteb  Habmony, 

The  Ship  Watebloo, 

On  reading  and  filing  a  consent  of  the  proctors  of  the  several  claimants  in 
this  cause,  and  on  motion  of  Mr.  Johnson,  proctor  for  the  libellants.  Ordered, 
that  a  commission  issue  therein  to  John  Scott,  Esq.,  of  Baltimore,  directing  him 
to  examine  Cornelius  F.  Driscoll,  upon  inten*ogatoi*ies  to  said  commission  an- 

nexed.  

No.  32.— Dedimus  potestatem. 
The  President  of  the  United  States  of  America,  to  John 
Scott,  Esq.,  of  Baltimore,  Greeting:  Know  you,  that  we,  in  con- 
fidence of  your  prudence  and  fidelity,  have  appointed  you,  and 
[L.  S.]  by  these  presents  do  give  you,  full  power  and  authority  to  ex- 

amine Cornelius  F.  Driscoll,  now  or  lately  the  master  of  the 
brig  Orion,  of  Baltimore,  as  a  witness  in  a  certain  cause  de- 
pending in  the  District  Court  of  the  United  States,  for  the  South- 
em  District  of  New  York,  wherein  Peter  Harmony  and  Eliphalet  Kingsbury  are 
libellants,  against  the  ship  Waterloo,  her  tackle,  etc.,  and  her  cargo,  on  the  part 
of  the  said  libellants,  upon  oath  upon  the  interrogatories  annexed  to  this  com- 
mission, and  to  return  the  same  annexed  to  this  commission  unto  the  said  court, 
with  all  convenient  speed,  closed  up  under  your  seal. 

Witness,  Samuel  R.  Betts,  Esquii-e,  judge  of  the  said  court,  at  the  Southern 
District  of  New  York,  this  sixth  day  of  November,  in  the  year  of  our  Lord  one 
tliousand  eight  hundred  and  twenty-nine,  and  of  our  independence  tlie  fifty- 
fourth. 

Fbed.  J.  Betts,  Clerk. 
Isaac  A.  Johnson,  Proctor. 
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No.  33.— The  retubn  of  the  commissioner,  endorsed  on  the  commission. 
The  execution  of  tins  commission  appears  in  certain  schedules  hereto  an- 
nexed. 

John  Scott,  Commissioner. 


No.  34.— Direct  interrogatories. 

Vnited  States  District  Court  for  the  Southern  District  of  New  York. 

Interrogatories  to  be  administered  to  Driscoll,  of  Baltimore,  in  the  State  of 
Maryland,  a  witness  to  be  produced,  sworn,  and  examined  in  a  certain  cause 
of  admiralty  and  maritime  jurisdiction,  now  pending  in  the  District  Court  of 
the  United  States,  in  and  for  the  Southern  District  of  New  York,  wherein 
Peter  Harmony  and  Eliphalet  Kingsbury  are  libellants,  against  the  ship  Water- 
loo, and  her  cargo,  and  Henry  Barclay  and  George  Barclay,  and  James  C. 
Buchanan,  and  James  A.  Hamilton,  District  Attorney  of  the  United  States,  are 
claimants,  on  the  part  and  behalf  of  the  libellants  before  tlie  commissioner 
in  the  writ  hereto  annexed  named. 

First  Interrogatory, — What  is  your  name,  age,  place  of  residence,  and  busi- 
ness or  profession  ? 

Second  Interrogatory, — ^Were  you,  or  were  you  not,  master  of  the  brig  Orion, 
on  a  voyage  from  Porto  Cabello  to  Baltimore,  in  the  month  of  August  last  ? 
If  yea,  at  what  time  did  you  sail  from  Porto  Cabello  and  when  did  you  arrive 
at  Baltimore  ? 

Third  Interrogatory. — Did  you  or  did  you  not  during  the  voyage  aforesaid, 
fall  in  with  the  wreck  of  the  ship  Waterloo  of  London  ? 

Fourth  Interrogatory. — ^Did  or  di^  not,  etc.,  etc. 

Tenth  Interrogatory. — Do  you  know  of  any  other  matter  or  thing  matedal 
or  necessary,  or  that  may  tend  to  the  benefit  and  advantage  of  the  libellants  in 
this  cause?  If  yea,  state  the  same  as  fully  and  particularly  as  if  you  were 
thereunto  specially  interrogated. 

IssAC  A.  Johnson,  Proctor  for  Libellants. 
David  B.  Ogden,  Advocate  for  Libellants. 


No.  36.— Cross  interrogatories. 

District  Court  of  the  United  States  in  and  for  the  Southern  District  of  New  York. 

Cross  Interrogatories  to  be  administered  to  Driscoll,  of  Baltimore,  in  the 
State  of  Maryland,  a  witness  to  be  produced,  sworn  and  examined  in  a  certain 
cause  of  admiralty  and  maritime  jurisdiction,  now  pending  in  the  District 
Court  of  tlie  United  States  in  and  for  the  Southern  District  of  New  York, 
wherein  James  A.  Hamilton,  District  Attorney  of  the  United  States  on  behalf 
of  the  United  States,  and  others,  are  claimants,  and  Peter  Harmony  and  Eliph- 
alet Kingsbury  are  libellants,  against  the  ship  Waterloo,  and  her  cargo,  on 
the  part  and  behalf  of  the  United  States,  before  the  commissioner  in  the  writ 
hereunto  annexed  named. 

First.  If  in  answer  to  the  third  direct  interrogatory,  you  answer,  that  yon 
did,  in  August  last,  fall  in  at  sea  with  the  wreck  of  the  brig  Waterloo,  of 
London,  state  particularly,  clearly,  and  explicitly,  the  latitude  and  longitude 
in  which  the  said  ship  Waterloo  was,  when  you  fell  in  with  her,  etc.,  etc. 

Last  Interrogatory. — If  you  know  any  other  matter  or  thing  material  or  neoes- 
32 
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sary  to  the  claimants,  the  United  States,  state  the  same  as  fully  as  if  you  had 
been  particularly  interrogated. 

James  A.  Hamilton, 
District  Attorney  of  the  U.  S.  for  the  Southern  District  of  New  York. 
PniLiP  Hamilton,  of  Counsel.    . 

No.  36. — The  deposition. 

Deposition  of  witnesses  produced,  sworn,  and  examined  on  the  thirteenth  day 
of  November,  in  the  year  of  our  Lord  eighteen  hundred  and  twenty-nine  by  virtue 
of  a  commission  issued  out  of  the  Distinct  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  to  me,  the  undersigned  commissioner  directed, 
for  the  examination  of  Cornelius  N.  Driscoll,  a  witness  in  a  cei*tain  cause  there 
depending  and  at  issue,  wherein  Peter  Harmony  and  Eliphalet  Kingsbury  are 
libellants  against  the  ship  Waterloo,  her  tackle,  etc.,  and  her  cargo,  on  the  part 
and  behalf  of  libellants,  as  follows: 

Cornelius  F.  Driscoll,  of  the  city  of  Baltimore,  being  produced,  sworn,  and 
examined,  on  behalf  of  the  libellants,  doth  depose  as  follows: 

First,  To  the  first  interrogatory,  he  saith — etc.,  etc. 

Tenth.  To  the  tenth  interrogatory,  he  answers — That  he  does  not  recollect  any 
other  matter  or  thing  material  or  necessary,  or  that  may  tend  to  the  benefit  and 
advantage  of  the  libellants  in  this  cause,  except  that,  in  his  judgment,  the  said 
wreck,  when  left  by  deponent,  was  in  a  most  shocking  and  desperate  condition. 

Cro88  Interrogatories. 

First  To  the  first  cross  interrogatory,  he  saith — etc.,  etc. 

Last  To  the  last  cross  interrogatory,  he  answers,  that  he  knows  nothing  else 
material  or  necessary  to  the  claimants  the  United  States. 

C.  F.  Driscoll. 

Sworn  and  subscribed  before 

John  Scott,  Commissioner. 


No.  37. — Endorsement  and  direction. —  {Same  as  No.  29,  ante,  page  496.) 

No.  .38. — Order  to  open  the  commission. — {Same  as  No.  30,  ante^  page  496.) 

No.  39. — Notice  or  hearing  to  the  parties. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York, 

Peter  Harmony  and  Eliphalet 

Kingsbury 

vs. 

The  Ship  Waterloo,  her  Tackle,  Ac. 

Gentlemen  : — This  cause  will  be  brought  on  for  hearing  at  the  next  term  of 
this  court,  to  be  held  at  the  Federal  Building  in  the  city  of  New  York,  on  the 
first  Tuesday  of  December  next. 
Dated  New  York,  November  26th,  1829.  Yours,  etc., 

Isaac  A.  Johnson, 
Proctor  for  Libellants. 
To  Robinson  &  Betts,  Esqrs. 
H.  &  E.  Wilkes,  Esqrs. 
Jambs  A.  Hamilton,  Esq., 

Proctors  for  Claimants. 
{The  notices  from  the  proctors  of  claimants  to  tJie  proctors  qf  the  libellant  are 
in  ttie  same  form  mvtatis  miUandis.) 
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No.  40. — Heabikg. 

The  libels  and  claims  being  read  by  the  respective  parties, 

Mr.  David  B.  Ogden,  the  Advocate  for  the  Libellants,  offered  the  depositions 

of  William  N.  Winnett,  mate,  Caleb  L.  Upshur,  second  mate,  James  Jamison, 

William  Jackson,  and  James  Porter,  seamen,  on  board  of  the  Waterloo,  taken 

de  bene  esse^  and  the  testimony  of  Cornelius  F.  Driscoll,  taken  on  a  commission, 

And  called  as  a  witness  for  the  libellants,  John  Jones. 

The  testimony  being  closed, 

Mr.  Betts  argued  for  the  claimants  Barclay, 

Mr.  Wilkes  ai*gued  for  the  claimant  Buchanan, 

Mr.  Cutting  argued  for  the  captain  and  crew, 

Mr.  Hamilton,  District  Attorney,  argued  for  the  United  States, 

Mr.  Ogden  argued  for  the  libellant  Harmony, 

The  court  takes  time  to  consider  its  decree. 


No.  41. — Decree  on  the  merits,  with  a  reference  to  the  clerk. 
{Caption  as  in  No.  176.) 
Peter  Harmony  and  Eliphalet 
Kingsbury 

The  Ship  Waterloo,  her  Tackle, 
&c.,  and  HER  Cargo. 

This  cause  coming  on  to  be  heard  on  the  pleadings  and  proceedings  and  hav- 
ing been  argued  and  submitted  by  the  advocates  for  the  respective  parties, 
and  due  deliberation  having  been  had,  it  is  now  Ordered,  Adjudged,  and  De- 
creed, by  the  court,  that  out  of  the  gross  proceeds  of  sales  under  the  writ  of 
venditioni  exponas  issued  in  this  cause,  the  clerk  of  this  court  pay  the  taxed 
bills  of  costs  of  the  officers  of  court,  including  the  charges  and  disbursements 
allowed  for  preserving  and  unlading  the  above  ship  and  cargo,  together  with 
duties  on  the  cargo,  and  the  tonnage  duties  on  the  ship;  and  it  is  further  or- 
dered, adjudged,  and  decreed  as  aforesaid,  that  two  equal  third  parts  of  the  nett 
amount  of  sales  as  aforesaid,  remaining  after  deducting  such  payments  as  afore- 
said, be  paid  by  said  clerk  to  the  salvors  in  this  cause;  and  that  the  same  be 
distributed  in  the  manner  following,  that  is  to  say,  two  equal  third  parts  thereof 
to  be  paid  to  the  libellant,  Peter  Harmony;  and  the  remaining  one  equal  third 
port  thereof,  to  be  divided  into  twelve  equal  parts,  and  one  of  such  twelve  equal 
parts  to  be  paid  to  each  of  the  persons  employed  in  saving  said  ship  and  cargo, 
as  follows,  to  wit:  to  Eliphalet  Kingsbury,  master  of  the  brig  Merced,  one  part; 
to  William  N.  Winnett,  first  mate  of  said  brig,  one  part;  to  Caleb  L.  Upshur,  sec- 
ond mate  of  said  brig,  one  part;  to  James  Jamison,  William  Jackson,  William 
Dyer,  James  Porter,  John  Stivers,  William  Grant,  Joseph  Dominguez  and  Nicholas 
Yanino,  seamen  on  board  said  bi*ig,  and  Felix  Martinez,  a  passenger  on  board 
the  same,  each  one  part; — 

And  jt  is  further  ordered,  adjudged  and  decreed,  as  aforesaid,  that  out  of  the 
remaining  one  third  part  of  the  nett  proceeds  as  aforesaid,  the  said  clerk  pay 
to  the  proctors  of  the  libellants,  of  the  British  Consul,  and  of  the  claimants, 
Henry  and  George  Barcltiy,  their  taxed  costs  in  this  cause;  and  to  the  several 
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claimants  in  the  cause  of  the  United  States  of  America  against  the  said  ship 
Waterloo,  her  tackle,  etc.,  the  taxed  costs,  incident  to  their  claims  in  the  same. 

And  it  is  fuither  ordered,  that  the  clerk  of  this  court  ascertain  and  report  in 
this  case,  the  amount  due  to  each  libellant,  pursuant  to  tlie  terms  of  this  de- 
cree; and  that  the  final  decree  be  so  drawn,  as  to  express  the  specific  sum  pay- 
able to  the  libellants  respectively. 

And  it  is  further  ordered,  that  the  balance  of  the  said  one  third  part  of  the 
nett  proceeds  as  aforesaid,  remaining  after  deducting  the  amount  of  the  taxed 
bills  of  costs  last  aforesaid,  be  retained  in  the  ofifice  of  discount  and  deposit  of 
the  Bank  of  the  United  States,  in  the  city  of  New  York,  to  the  credit  of  this 
court,  until  the  further  order  of  the  court  respecting  the  same. 


No.  42.— Clebk's  bkport. 
District  Court  of  the  United  States^  Southern  District  qf  New  York. 
Fbteb  Habmony  and  Eliphauet 

KiNOSBUBT 

vs. 

The  Ship  Watebloo,  heb  Tackle, 

Ac,  and  HEB  Caboo. 

In  pursuance  of  the  decree  of  this  court,  entered  in  the  above  cause  on  the 
nineteenth  day  of  February,  instant,  by  which  it  was,  amongst  other  things, 
referred  to  me  to  ascertain  and  report  the  amount  due  each  libellant,  pursuant 
to  the  terms  of  the  said  decree,  I,  Frederick  J.  Betts,  clerk  of  this  court,  do  re- 
port, that  I  have  proceeded  to  make  a  computation  of  the  amount  due  as  afore- 
said, pursuant  to  the  terms  of  the  said  decree,  and  of  the  above-mentioned  order, 
and  that  the  following  is  a  detailed  statement  of  such  computation,  and  of  the 
amount  awarded  to  each  of  the  said  libellants,  to  wit: 

Gross  amount  of  sales  ......    $39,26200 

Deduct : 
Marshal^s  taxed  costs,  including  duties,  dis- 
bursements, etc.  ....  $24,295  78 

Clerk's  taxed  costs     .  .  .  .  .  360  37       24,656  15 


Nett  proceeds, 

$14,606*^ 

Two-ihirds  of  nett  proceeds,  being  the  amount  award 

ed  libellants, 

. 

. 

$9,737  83i 

Peter  Harmony,  two-thirds  of  last  above  am*t. 

$6,491  88| 

Eliphalet  Kingsbury, 

l-12th  of 

l-3d  of  do. 

270  49i 

William  N.  Winnett, 

do. 

do. 

270  49i 

Caleb  L.  Upshur, 

do. 

do. 

270  49i 

James  Jamison, 

do. 

do. 

270  49i 

William  Jackson, 

do. 

do. 

270  49i 

WiUiam  Dyer, 

do. 

do. 

270  49i 

James  Porter, 

do. 

do. 

270  49i 

John  Stivers, 

do. 

do. 

270  49i 

William  Grant, 

do. 

do. 

270  49i 

Joseph  Dominguez, 

do. 

do. 

270  49i 

Nicholas  Yanino, 

do. 

do. 

270  491 

Felix  Martinez, 

do. 

do. 

270  49i       9,737  83i 

All  which  is  respectfully  submitted, 
New  York,  March  20th,  1830. 


$4,868  9Ii 


Fbed  J.  Betts,  Clerk. 
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No.  43. — Final  decbbb. 

{CaptUm  and  Title  (w  in  Form  No.  176.) 

On  reading  and  filing  the  Clerk's  Report  in  this  cause,  Ordered,  on  motion  of 
Mr.  I.  A.  Johnson,  that  the  said  report  be,  and  the  same  is  hereby  confirmed, 
in  all  things:  and  it  is  further  ordered,  adjudged,  and  decreed,  that  the  libel- 
lants  recover  salvage  as  follows: 


Peter  Harmony, 

.     $6,401 88f 

Eliphalet  Kingsbury, 

.     270  49i 

William  N.  Wlnnett,   . 

270  4H 

Caleb  L.  Upshur, 

.    270  40r 

James  Jamison, 

270  4frr 

William  Jackson, 

.    270  4»i 

William  Dyer,   . 

270  49i 

James  Porter, 

.    270  40i 

John  Stivers, 

270  49i 

William  Grant, 

.    270  491 

Joseph  Dominguez, 

270  m 

Nicholas  Tanino,    . 

.    270  49i 

Felix  Martinez, 

270  49| 

SPECIAL  MOTION— MOTION  TO  ATTACH  THE  MARSHAL. 

No.  44. — Notice  to  marshal  to  return  the  venditioni  exponas. 

District  Court  cf  the  United  States  for  the  Southern  District  qf  New  York. 

Peter  Harmony  and  Eliphalet 
Kingsbury 

V8, 

The  Ship  Waterloo,  her  Tackle, 
<&c.,  and  Cargo. 

Sir: — You  will  please  to  take  notice,  that  you  are  hereby  required  to  return 
the  venditioni  exponas  heretofore  delivered  to  you  in  the  above  entitled  cause. 
New  York,  February  3d,  1830. 

Yours, 
Isaac  A.  Johnson,  Proctor  for  Libellants. 
To  Thomas  Morris,  Esq.,  Marshal,  etc. 


No.  46. — Affidavit  of  service  of  the  notice. 
District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 


J 


Peter  Harmony,  Ac, 

vs. 
The  Ship  Waterloo,  Ac. 

Southern  District  of  New  York,  ss, 

John  J.  Young,  of  the  city  of  New  York,  student-at-law,  being  duly  sworn, 
deposes  and  says — That  on  the  third  day  of  Februaiy,  instant,  he  served  a  no- 
tice* of  which  the  above  is  a  copy,  on  Thomas  Morris,  Esq.,  Marshal  for  tlie 
Southern  District  of  New  York,  by  delivering  the  same  to  him  personally— and 
further  says  not. 


John  J.  Young. 


Sworn  this  15th  day  of  February,  1830, 
before  me, 

Fred.  J.  Betts,  Clerk. 
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No.  46.— Affidavit   for  motion  for  attachment   for   not   returnino 

VENDITIONI  EXPONAS. 

DUtrict  Court  qf  the  United  States^  Southern  District  of  New  York. 

Peter  Harmony  and  Eliphalet 
Kingsbury 

The  Ship  Waterloo,  Ac.  and  Cargo.  , 
Southern  District  of  New  York,  ss, 

Isaac  A.  Johnson,  proctor  for  tlie  above  libellants,  being  sworn,  saith — That  on 
the  eighth  day  of  October  last,  a  motion  was  made  and  an  order  thereupon 
granted  in  this  cause,  that  the  ship  Waterloo,  above  mentioned,  her  tackle,  ap- 
parel, etc.,  and  her  cargo,  be  sold,  and  the  proceeds  brought  into  court,  and  on 
the  same  day  a  venditioni  exponas  was  issued  in  said  cause,  and  delivered  to  tlie 
Marshal  of  the  Southern  District  of  New  York,  returnable  on  the  nineteenth 
day  of  October  last;  that  the  said  property  was  sold  under  the  said  writ  of  ven- 
ditioni exponas^  on  certain  days  between  the  fifteenth  and  thirty-first  days  of 
October  last,  as  this  defendant  has  been  informed  and  believes,  but  that  said 
process  has  not  been  returned  into  this  court  to  the  knowledge  or  belief  of  tliis 
deponent 

Isaac  A.  Johnson. 

Sworn  this  15th  day  of  February,  1830. 
before  me, 

Fred.  J.  Betts,  Clerk. 


No.  47. — Order  for  marshal  to  show  cause  why  attachment  should 

NOT  issue. 

District  Court  of  the  United  States  of  America  for  the  Southern  District  of  New 

York. 

Peter  Harmony  and  Eliphalet 

Kingsbury 

vs. 

The  Ship  Waterloo  and  Cargo. 

On  reading  a  notice  to  the  Marshal  of  the  Southern  District  of  New  York,  to 
return  the  venditioni  exponas  issued  in  this  cause,  ^nd  also  on  reading  an  afiBda- 
vit  of  the  service  of  said  notice,  and  an  affidavit  of  the  proctor  of  the  libellants, 
showing  that  a  writ  of  venditioni  exponas  has  been  issued  and  delivered  to  said 
marshal,  returnable  on  the  nineteenth  day  of  October  last  past,  and  that  said 
writ  was  not  returned,  which  papers  were  filed  on  the  fifteenth  instant;  and  on 
motion  of  Isaac  A.  Johnson,  Esquire,  for  libellants,  Ordered,  that  said  marshal 
show  cause  before  this  court,  at  the  City  Hall,  in  the  city  of  New  York,  on  the 
twenty-second  day  of  February,  instant,  why  an  attachment  should  not  issue 
against  him  for  not  returning  said  writ. 


No.  48.— Admission  of  service. 

I  admit  due  service  of  the  above  order  on  me,  this  17th  February,  1830. 

Thomas  Morris. 


Digitized  by 


Google 


PBACTICAL  FOKMS.  508 

No.   40.— ObDEB   that  attachment   issue    against   TffJ   MARSHAL   FOB   NOT 
BETUBNING  A  VENDITIONI  EXPONAS. 

On  reading  and  filing  a  certified  copy  of  an  order  that  the  Marshal  show  cause 
Mvhj  an  attachment  should  not  issue  against  him,  and  his  admission  of  the  ser- 
vice of  the  same,  on  motion  of  David  B.  Ogden,  Ordered,  tliat  an  attachment 
issue  against  Thomas  Morris,  Esq.,  Marslial  of  the  District,  for  not  returning  tiie 
tenditioni  exponas  in  tliis  cause. 


No.  60. — Obdeb  to  pay  oveb  the  bubplus  and  bemnants. 

District  Court  q/"  the  United  States  for  the  Southern  District  qf  'Sew  York. 
{Caption  as  in  Fomi  No,  176.) 
In  the  matter  of  the  petition  of  the  ^ 
several  owners  of  the  ship  Waterloo,  and 
oMmers  and  consignees  of    her  cargo 
(former  claimants  in  this  court  in  re- 
spect thereto),  for  tlie  remainder  of  the 
proceeds  of  the  said  ship  and  cargo, 
uow  remaining  in  court; 

Mr.  Wm.  Betts,  proctor  and  advocate  for  the  promovants,  now  presents  in 
court,  a  power  of  attorney  duly  executed  by  the  said  parties,  constituting  Greorge 
Barclay  and  Henry  Barclay,  of  the  city  of  New  York,  merchants,  their  attorneys 
in  fact,  with  full  powers  to  act  jointly  or  severally  in  this  behalf,  praying,  that 
the  moneys  aforesaid  may  be  paid  over  to  the  said  George  and  Henry  Barclay, 
for  the  benefit  of  the  parties  concerned.  And  this  court  being  satisfied  of  the 
full  right  and  authority  of  the  promovants  in  this  matter,  the  said  power  of  at- 
torney, aud  accompanying  evidences  and  authentications  being  filed  in  court,  it 
is  ordered  and  decreed  by  this  court,  that  the  clerk  pay  over  to  the  said  George 
and  Henry  Barclay,  or  to  either  of  them,  or  their  proctor  in  this  behalf,  tlie  pro- 
ceeds of  the  said  ship  Waterloo  and  her  cargo,  uow  remainiug  undisposed  of  in 
court,  first  deducting  therefrom  the  legal  fees  and  charges  of  Uie  officers  of  court, 
chargeable  thereon,  and  to  be  certified  by  the  court. 


PROCEEDINGS  ON  LIBEL  OF  INFORMATION. 
Xo.  51. — ^A  libel  of  infobmation  against  a  wbeck  bbought  in  by  salvoks, 

FOB   A   FOBFEITUBE,    FOB    A   VIOLATION    OF   THE    NAVIGATION    ACTS — BEING 
bbought  INTO  A  PBOHIBITED  POBT. 

District  Court  qfthe  United  States  for  the  Southern  District  of  New  York. 
In  Admibalty. 
To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

The  libel  of  information  of  James  A.  Hamilton,  Attorney  of  the  said  United 
States,  for  the  Southern  District  of  New  York,  who  prosecutes  on  behalf  of  the 
said  United  States,  and  being  present  here  in  coui*t  in  his  proper  person,  in  the 
name  and  on  the  behalf  of  the  said  United  States,  against  the  ship  Waterloo,  her 
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tackle,  apparel,  and  furniture,  and  against  all  persons  intervening  for  their  in- 
terest therein,  in  a  cause  of  forfeiture,  alleges  and  informs  as  follows: 

First.  That  Mordecai  M.  Noah,  Surveyor  of  the  Customs  for  the  district  of  the 
city  of  New  York,  heretofore,  to  wit,  on  the  twelfth  day  of  October,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  twenty-nine,  at  the  city  of  New 
York,  and  within  the  Southern  District  of  New  York,  on  waters  that  are  navig^ 
ble  from  the  sea  by  vessels  of  ten  or  more  tons  burthen,  seized  as  forfeited  to 
the  use  of  the  said  United  States,  the  ship,  or  vessel  commonly  called  a  ship,  the 
Waterloo,  her  tackle,  apparel,  and  furniture,  being  the  property  of  some  person 
or  persons  to  the  said  attorney  unknown. 

Second.  That  the  said  ship  Waterloo  is  a  ship  or  vessel  owned  wholly  or  in 
part  by  a  subject  or  subjects  of  His  Britannic  Majesty,  and  which  said  ship  or 
vessel,  after  the  thirtieth  day  of  September,  in  the  year  one  thousand  eight  hun- 
dred and  eight,  and  also  after  the  thirtieth  day  of  September,  in  the  year  one 
thousand  eight  hundred  and  twenty,  did  come  and  arrive  from  a  port  or  place 
in  a  colony  or  territory  of  His  Britannic  Majesty,  to  wit,  from  Annatto  Bay,  in 
the  island  of  Jamaica,  in  the  West  Indies,  which  said  port  is,  and  was  at  the  time 
the  ship  sailed  from  thence,  and  also  at  the  time  of  the  arrival  of  the  said  ship 
at  the  port  of  New  York,  as  is  hereinafter  mentioned,  by  the  ordinary  laws  of 
navigation  and  trade,  closed  against  vessels  owned  by  citizens  of  the  United 
States — and  that  the  ports  of  the  United  States  were,  at  the  time  of  the  arrival 
of  the  said  ship  at  the  port  of  New  York,  and  still  are,  closed  against  the  said  ship 
or  vessel  called  the  Waterloo,  which  said  ship  or  vessel  being  so  excluded  fi*om 
the  ports  of  the  United  States,  did  enter  the  same,  to  wit,  the  port  of  New  York, 
in  the  Southern  District  of  New  York  aforesaid,  in  violation  of  the  acts  of  the 
Congress  of  the  United  States,  in  such  cases  made  and  provided.  And  that  by 
force  and  virtue  of  the  said  acts  of  Congress,  in  such  case  made  and  provided,  the 
said  ship  or  vessel,  her  tackle,  apparel,  and  furniture,  became  and  are  forfeited 
to  the  use  of  the  said  United  States,  and  that  the  same  are  now  in  custody  of  the 
marshal  of  this  court,  in  the  suit  of  certain  persons  claiming  salvage. 

And  the  said  attorney  saith  that  by  reason  of  all  and  singular  the  premises 
aforesaid,  and  by  force  of  the  statute  in  such  case  made  and  provided,  the 
aforementioned  and  described  ship  or  vessel,  her  tackle,  apparel,  and  furniture, 
became  and  are  forfeited  to  the  use  of  the  said  United  States. 

Lastly .  That  all  and  singular,  the  pi-emises  aforesaid,  are,  and  were,  true,  and 
witliin  the  admiralty  and  maritime  jurisdiction  of  the  United  States  and  of 
this  Honorable  Court  Whereupon  the  said  attorney  prays  the  usual  process  and 
monition  of  this  Honorable  Court  in  this  behalf  to  be  made,  and  that  all  per- 
sons interested  in  the  before  mentioned  and  described  ship  or  vessel,  may  be 
cited  in  general  and  special  to  answer  the  pi-emises,  and  all  due  proceedings 
being  had,  that  the  said  ship  or  vessel,  her  tackle,  etc.,  may,  for  the  causes 
aforesaid,  and  others  appearing,  be  condemned  by  the  definitive  sentence  and 
decree  of  this  Honorable  Court,  as  forfeited  to  the  use  of  the  said  United  States, 
according  to  the  form  of  the  statute  of  the  said  United  States  in  such  cases 
made  and  provided. 

James  A.  Hamilton, 

Attorney  U.  S.  for  the  Southern  District  of  New  York. 
{Libels  on  behalf  of  tfie  United  States  need  not  be  verified.) 
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No.    52.— NOTICB     FOB    PUBLICATION     CONTAINING     THE     SUBSTANCE    OF    THE 

LIBEL. 

United  States  qf  America, 
Southern  District  of  New  Yorky  ss. 

Whereas  a  libel  of  information  has  been  filed  in  the  District  Court  of  the 
United  States  of  America  for  the  Southern  District  of  New  York,  on  the  fif- 
teenth day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
twenty-nine,  by  James  A.  Hamilton,  Esq.,  Attorney  of  the  United  States  in  be- 
half of  the  United  States,  against  the  ship  Waterloo,  her  tackle,  apparel,  and 
furniture,  alleging,  in  substance,  that  Mordecai  M.  Noah,  Surveyor  of  the  Cus- 
toms for  the  district  of  the  city  of  New  York,  on  the  twelfth  day  of  October, 
1820,  on  waters  navigable  from  tlie  sea  by  vessels  of  ten  or  more  tons  burthen, 
seized  said  vessel  and  cargo  as  forfeited  to  the  use  of  the  United  States;  that 
said  vessel  is  owned  wholly  or  in  part  by  a  subject  or  subjects  of  the  king  of 
Great  Britain,  and  after  the  thirtieth  day  of  September,  1820,  did  come  and 
arrive  from  Annatto  Bay  in  the  island  of  Jamaica,  in  the  West  Indies,  a  port, 
by  the  ordinary  laws  of  navigation  and  trade,  closed  against  vessels  owned  by 
citizens  of  the  United  States,  and  that  the  ports  of  the  United  States  were,  and 
are,  closed  against  said  ship  or  vessel ;  and  that  said  vessel  did  enter  the  port 
of  New  York,  in  violation  of  the  acts  of  the  Congress  of  the  United  States  in 
such  cases  made  and  provided;  and  that  said  vessel,  her  tackle,  apparel,  and 
furniture  became  thereby  forfeited  to  the  use  of  the  United  States;  and  pray- 
ing that  the  same  may  be  condemned  as  forfeited  as  afoi*esaid : 

Now,  therefore,  in  pursuance  of  the  monition  under  the  seal  of  the  said  coui't 
to  me  directed  and  delivered,  I  do  hereby  give  public  notice  to  all  persons 
claiming  the  said  ship,  her  tackle,  etc.,  or  in  any  manner  interested  therein, 
that  tliey  be  and  appear  before  the  said  District  Court  to  be  held  at  the  city  of 
New  York,  in  and  for  the  said  Southern  District  of  New  York  on  the  first  Tues- 
day of  November  next,  at  eleven  o'clock  in  the  forenoon  of  that  day  (provided 
the  same  shall  be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdic- 
tion thereafter),  then  and  there  to  interpose  their  claims,  and  to  make  their 
allegations  in  that  behalf. 

Dated  this  15th  day  of  October,  1820. 

Thomas  Morbis,  U.  S.  Marshal,  etc. 


No.  53. —  Obdeb  for  pbocess  in  rem  on  a  libel  of  infobmation. 
On  filing  a  libel  of  information  on  behalf  of  the  United  States  by  James  A. 
Hamilton,  Esq.,  U.  S.  District  Attorney,  it  is  ordered  that  a  monition  and 
attachment  issue  against  the  ship  Waterloo,  her  tackle,  apparel,  and  fui*niture, 
and  cargo. 


No.  54.— Monition  and  ArrAcnMENT  in  rem  on  a  libe^  of  infobmation. 
{As  ante.  No.  4,  paye  483.) 


No.  55. —  Claim  and  answeb  of  the  owner  of  a  saving  vessel  to  a 
libel  of  infobmation  against  a  wbeck  fob  a  fobfeiture. 

District  Court  qf  the  United  States  for  the  Southern  District  of  New  York, 
To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Soutliem  District  of  New  York. 

The  answer  and  claim  of  Peter  Harmony,  of  the  city  of  New  York,  interven- 
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ing  for  his  interest  to  the  libel  of  information  filed  by  James  A.  Hamilton,  Esq., 
District  Attorney  of  the  United  States  of  America,  for  the  Southeiii  District  of 
New  York,  against  the  said  ship  Waterloo,  her  tackle,  apparel,  and  furniture, 
alleges  as  follows: 

First.  That  the  brig  Merced,  of  New  York,  owned  by  and  belonging  to  the 
said  claimant,  being  on  a  voyage  from  Havana,  in  the  island  of  Cuba,  to  Cadiz, 
in  Spain,  the  master  of  the  said  brig  Merced,  on  the  twenty-seventh  day  of 
August  last  past,  discovered  a  ship  in  distress,  dismasted,  and  apparently  de- 
serted; that  he  boarded  said  ship,  and  found  her  to  be  the  British  ship  Water- 
loo, of  London,  having  twelve  feet  of  water  in  her  hold,  being  dismasted,  and 
abandoned  by  her  captain  and  crew,  and  having  on  board  a  cargo  of  rum,  sugar, 
coffee,  arrow-root,  and  lance-wood  spars. 

Second,  That  the  master  of  said  biig  Merced  took  the  said  ship  Waterloo  in 
tow,  and  made  for  tlie  port  of  New  York,  where  he  arrived  with  the  said  ship 
on  the  twelftli  day  of  September  last  past 

Third.  That  on  or  about  the  sixteenth  day  of  September  last  past,  he,  the 
said  claimant,  together  with  Eliphalet  Kingsbury,  the  master  of  the  brig  Mer- 
ced, for  themselves  and  all  others  entitled,  exhibited  their  libel  in  this  Honor- 
able Court,  against  the  said  ship  Waterloo,  her  tackle,  apparel,  furniture,  and 
cargo,  therein  stating  in  substance  the  matters  hereinbefore  set  forth,  and  pray- 
ing that  the  said  ship  and  cargo  might  be  attached  and  taken  by  the  process  of 
this  Honorable  Court,  and  a  reasonable  salvage  thereout  decreed  to  the  said 
libellants;  and  thereupon  the  said  ship  Waterloo  and  her  cargo  were  attached 
and  taken  by  the  Marshal  of  the  United  States  for  the  Southern  District  of  New 
York,  under  and  by  virtue  of  the  process  and  monition  of  this  court,  and  such 
proceedings  were  afterwai'ds  had,  that  the  said  ship  Waterloo  was,  by  an  order 
and  decree  of  this  Honorable  Court,  made  on  or  about  the  eighth  day  of  Octo- 
ber la^  past,  ordered  to  be  sold,  and  tlie  proceeds  brought  into  and  deposited 
in  court;  and  the  same  have  been  accordingly  sold  by  or  under  the  direction  of 
the  said  marshal. 

Fourth,  That  he  is  entitled,  as  owner  of  the  said  brig  Merced,  to  a  reasonable 
salvage  out  of  the  proceeds  of  the  said  ship  Waterloo,  and  therefore  he  claims 
the  same,  and  humbly  prays,  that  the  premises  being  considered,  this  Honorable 
Court  may  adjudge  and  decree  such  reasonable  salvage  to  be  paid  to  this  claim- 
ant out  of  the  proceeds  of  the  said  ship  Waterloo,  as  to  the  court  may  seem 
proper. 

And  the  said  claimant  denies  that  the  said  ship  Waterloo,  her  tackle,  apparel, 
and  furniture,  or  the  proceeds  thereof ,  so  far  as  regards  the  rights  of  this  claim- 
ant to  his  salvage  as  aforesaid,  are  forfeited  to  the  use  of  the  United  States,  in 
manner  and  form  as  in  the  said  libel  is  alleged;  and  the  said  claimant  humbly 
prays,  that  his  reasonable  costs,  in  this  behalf  sustained,  may  be  adjudged  to 
him,  etc. 

Isaac  A.  Johiyson,  Proctor,  etc. 
D.  B.  OoDSN,  Advocate. 

{VerificcUUm  as  in  Form  No,  1.) 


No.  56.— Stipulation  for  costs.— (u1«  ante,  No,  10,  pa'je  487.) 
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Ko.  57.— Claim  and  answbb  of  salvobs  to  a  libel  of  information  fob  a 

FORFBrrUBB. 

District  Court  qf  the  United  States  for  the  Southern  IHstrict  of  New  York, 
To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  in  and  for  the  Southern  District  of  New  York. 

The  answer  and  claim  of  Eliphalet  Kingsbury,  of  the  city  of  New  York,  ship- 
master, on  behalf  of  himself,  and  the  officers  and  crew  of  the  brig  Merced,  of 
New  York,  intervening  for  their  interest  in  the  ship  Waterloo,  her  tackle,  etc., 
and  cargo,  to  the  libel  of  information  filed  by  James  A.  Hamilton,  Esquire,  Dis- 
trict Attorney  of  the  United  States  of  America  for  the  Southern  District  of 
New  York,  against  the  said  ship  Waterloo,  her  tackle,  apparel,  and  furniture, 
alleges  as  follows: 

First,  That  on  or  about  the  twenty-seventh  day  of  August  last  past,  this 
claimant  being  then  master  of  the  brig  Merced,  of  New  York,  whereof  Peter 
Harmony,  of  the  said  city,  merchant,  then  was  and  still  is  owner,  together  with 
William  Winnett,  the  first  mate  thereof,  Caleb  L.  Upshur,  the  second  officer 
thereof,  and  William  Jackson,  James  Poiter,  William  Dyer,  John  Stivers,  James 
Jamison,  William  Grant,  Felix  Martinez,  Joseph  Dominguez,  and  Nicholas  Ya- 
nino,  the  crew  of  the  said  brig  Merced,  in  latitude  thirty-four  degrees  north,  and 
longitude  seventy-five  degrees  fifteen  minutes  west,  discovered  a  ship  in  distress, 
with  the  main-mast  and  mizzen-mast  thereof  carried  away.  That  this  claimant, 
together  with  part  of  the  crew  of  the  said  bng  Merced,  boarded  the  said  ship, 
and  found  her  to  be  the  British  ship  Waterloo,  of  Loudon,  having  twelve  feet 
water  in  her  hold,  in  a  sinking  condition,  dismasted  as  aforesaid,  and  entirely 
deserted,  and  left  a  derelict  on  the  ocean.  That  from  a  cargo  book  which  was 
found  on  board  the  said  wreck,  the  cargo  on  board  of  her  appeared  to  consist 
of  rum,  sugar,  arrow-root  and  lance-wood  spars.  That  this  claimant,  and  the 
officers  and  crew  of  the  said  brig  Merced,  took  the  said  ship  Waterloo  in  tow, 
and  made  for  the  port  of  New  York,  where  this  claimant,  after  great  difficulties, 
dangers,  and  privations,  anived  witli  the  said  ship  Waterloo,  on  the  twelfth  day 
of  September,  last  past. 

Second.  That  on  or  about  the  sixteenth  day  of  September  last  p^st,  the  said 
Peter  Harmony,  together  with  this  claimant,  for  themselves  and  all  others  en- 
titled, exhibited  their  libel  in  this  Honorable  Court,  against  the  said  ship  Wa- 
terloo, her  tackle,  apparel,  furniture  and  cargo,  therein  stating  in  substance  the 
matters  hereinbefore  set  foi*th,  and  praying  that  the  said  ship  and  cargo  might 
be  attached  and  taken  by  the  process  of  this  Honorable  Court,  and  a  reasonable 
salvage  thereout  decreed  to  the  said  libellants;  and  thereupon  the  said  ship 
Waterloo  and  her  cargo  were  attached  and  taken  by  the  marshal  of  the  United 
States  for  the  Southern  District  of  New  York,  under  and  by  virtue  of  the  pro- 
cess and  monition  of  this  court,  and  such  proceedings  were  afterwards  had,  that 
the  said  ship  Waterloo  and  her  cargo  were,  by  an  order  and  decree  of  this  Hon- 
orable Court,  made  on  or  about  the  eighth  day  of  October,  last  past,  ordered 
to  be  sold,  and  the  same  wei-e  accoi'dingly  sold  by  or  under  the  direction  of  the 
said  marshal,  and  the  proceeds  thereof  ordered  to  be  brought  into  and  deposited 
in  this  Honorable  Court 

Third,  And  the  said  claimant  further  answering  says — That  he,  together  with 
the  officers  and  crew  of  the  said  brig  Merced,  are  entitled  to  a  reasonable  salvage 
out  of  the  proceeds  of  the  said  ship  Waterloo;  and  therefore  the  said  Eliphalet 
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Kingsbury  claims  the  same.  And  tliis  claimant  further  saith,  that  the  said  offi- 
cers and  crew,  before  the  filing  of  the  libel  of  the  said  United  States,  as  far  as 
this  claimant  has  been  able  to  ascertain,  left  the  city  of  New  York  on  foreign 
voyages,  and  have  left  with  this  claimant  their  letter  of  attorney,  authorizing 
him  to  appear  for  them  in  all  courts  and  places  on  their  behalf  in  relation  to  the 
said  ship  Waterloo  and  her  cargo,  in  order  to  protect  their  interests  and  claims 
therein.  And  this  claimant  further  answering,  denies  that  the  said  ship  Water- 
loo, her  tackle,  apparel,  and  furniture,  or  the  proceeds  thereof,  so  far  as  regards 
the  rights  of  this  claimant,  and  the  officers  and  crew  of  the  said  brig  Merced, 
to  their  salvage  as  aforesaid,  are  forfeited  to  the  use  of  the  United  States,  in 
manner  and  form  as  in  the  said  libel  is  alleged.  And  this  claimant  humbly 
prays,  that  the  premises  being  considered,  this  Honorable  Court,  may  adjudge 
and  decree  such  reasonable  salvage  to  be  paid  to  this  claimant  and  the  officers 
and  crew  of  the  said  brig  Merced,  out  of  the  proceeds  of  the  said  ship  Waterloo, 
as  to  the  said  coui*t  may  seem  proper,  with  costs. 

And  the  said  claimant  humbly  prays,  that  his  reasonable  costs  in  this  behalf 
sustained,  may  be  adjudged  to  him,  etc. 

£.  Kingsbury. 

F.  B.  Cutting,  Proctor  for  Claimant 

F.  R.'  TiLLOU,  of  Counsel. 

{Verification  as  in  Form  No.  1.) 


No.  58. — Stipulation  for  costs.— (^«  ante.  No,  10,  page  487.) 


No.  59. — Answer  and  claim  of  a  consui,  to  a  libel  of  information 

AGAINST  A.  WRECK  FOR  A  FORFEITURE. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York, 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  claim  and  answer  of  James  C.  Buchanan,  his  Britannic  Majesty's  Vice- 
consul  in  and  for  the  city  and  State  of  New  York,  and  Eastern  New  Jersey,  in- 
tervening for  the  interest  of  the  owners  of  the  British  ship  Waterloo,  her  tackle, 
apparel,  and  furniture,  to  the  libel  of  information  of  the  United  States  of 
America,  alleges  a*  follows  : 

First.  That  the  said  ship  Waterloo  is,  as  stated  in  the  second  article  of  the 
said  libel,  and  as  the  said  claimant  believes  to  be  true,  British  property,  and 
that  the  said  claimant  claims  the  same  on  behalf  of  the  owner  or  owners  of  the 
said  ship. 

/Second  That  he  does  not  know,  and  therefore  cannot  say,  whether  the  said 
ship  Waterloo  came  and  arrived  in  the  said  port  of  New  York  from  Annatto 
Bay,  in  the  island  of  Jamaica,  in  the  West  Indies,  as  stated  and  set  forth  in 
the  said  libel,  nor  if  the  fact  be  so,  whether  a  forfeiture  of  the  said  ship  Water- 
loo, her  tackle,  apparel,  and  furniture,  was  incurred  in  consequence  thereof,  as 
stated  in  the  said  libel. 

Third.  That  the  said  ship  Waterloo  was  found  dismasted  and  derelict  at  sea, 
by  a  certain  biig  or  vessel  called  the  Merced,  said  ship  having  been  abandoned 
by  the  master  and  crew  thereof,  and  tliat  the  said  ship  Waterloo,  being  a  wreck. 
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was  taken  poBsession  of  by  the  captain  and  crew  of  the  said  brig  Merced,  and 
brought  into  the  said  port  of  New  York,  without  any  act  or  intention  or  voli- 
tion on  the  part  of  the  said  ship  Waterloo,  her  captain,  officers,  or  crew. 

And  the  said  claimant  prays  that  the  said  ship  Waterloo,  her  tackle,  apparel 
and  furniture,  may  be  restored  to  the  said  claimant,  and  that  he  may  be  hence 
dismissed  with  his  reasonable  costs  and  charges  in  this  behalf  sustained. 

H.  &  E.  WiLKKS, 

Proctors  and  Advocates. 
(Verification  as  in  Form  No,  1.) 


No.  60. — Stipulation  fob  costs. — (As  ante,  No,  10,  page  487.) 


No.  61. — AnSWEB    and   claim    of    the    agents    of    FOBEIGN    UNDEBWBITEBS 
TO  A  LIBEL  OF  INFOBMATION  FOB  A  FOBFEITUBE. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York, 

In  Admibalty. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  answer  and  claim  of  Henry  Barclay  and  George  Barclay  of  the  city  of 
New  York,  merchants,  intervening  for  the  interest  of  their  principals,  to  the 
libel  of  information  of  James  A.  Hamilton,  Esquire,  Attorney  of  the  United 
States,  for  the  Southern  District  of  New  York,  filed  on  behalf  of  the  said  United 
States,  alleges  as  follows: 

First,  That  these  respondents  admit,  that  the  said  ship  Waterloo  is  a  ship  or 
vessel  owned  wholly  or  in  part  by  a  subject  or  subjects  of  his  Britannic  Majesty; 
and  that  the  said  ship  or  vessel,  after  the  thirtieth  day  of  September  eighteen 
hundred  and  eighteen,  and  also  after  the  thirtieth  day  of  September,  eighteen 
hundred  and  twenty,  did  come  from  a  port  or  place  in  a  colony  or  tenitory  of 
his  Britannic  Majesty,  to  wit,  from  Annatto  Bay  in  the  island  of  Jamaica,  in  the 
West  Indies ;  which  said  port  is,  and  was  at  the  time  the  said  vessel  sailed  from 
thence,  and  also  at  the  time  of  the  arrival  of  the  said  ship  at  the  port  9t  New  York, 
by  the  ordinary  laws  of  navigation  and  trade,  closed  against  vessels  owned  by 
citizens  of  the  United  States.  But  these  respondents  deny  that  the  ports  of  the 
United  States  were,  at  the  time  of  the  arrival  of  the  said  ship  at  the  port  of 
New  York,  or  at  any  time  afterwards,  closed  against  the  said  ship  or  vessel 
called  the  Waterloo,  or  that  the  said  ship  was  excluded  from  the  said  port  of 
New  York.  And  they  deny  that  the  said  ship  did  enter  the  said  port  of  New 
York  in  the  said  district,  in  violation  of  the  acts  of  the  Congress  of  the  United 
States  in  such  cases  made  and  provided,  and  that,  by  virtue  of  the  said  acts,  the 
said  ship  or  vessel,  her  tackle,  apparel,  and  furniture,  became  forfeited  to  the 
use  of  the  said  United  States. 

Second,  That  the  said  vessel,  on  or  about  the  twenty-seventh  day  of  August, 
eighteen  hundred  and  twenty-nine,  was  found  by  the  captain  and  crew  of  the 
brig  Meixsed  of  New  York  upon  the  high  seas,  and  without  the  jurisdiction  of 
the  United  States,  totally  disabled,  a  wreck,  and  entirely  abandoned  by  her 
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captain  and  crew;  and  that  the  said  ship  or  vessel  was  then  and  there  taken  in 
tow  by  the  said  brig  Merced  and  brought  into  the  port  of  New  York.  And 
these  respondents  deny  that  the  said  wreck,  so  brought  as  aforesaid  into  the 
port  of  New  York,  was,  or  was  intended  to  be,  comprehended  in  the  provisions 
of  the  said  navigation  acts;  but  they  insist  and  chai'ge,  tliat  the  said  navigation 
acts  were  intended  to  apply,  and  in  fact  do  apply  solely,  to  vessels  voluntarily 
entering  the  ports  of  the  United  States  for  purposes  of  trade  and  navigation. 

Third.  That  by  a  commission  dated  the  second  day  of  July,  in  the  yeai*  of  our 
Lord  one  thousand  eight  hundred  and  seventeen,  and  signed  by  Joseph  Marryat, 
Chairman,  and  John  Bennet,  junior,  Secretary  of  the  committee  for  managing 
the  affairs  of  the  underwriters  at  Lloyd's  in  London,  in  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  England,  these  respondents  were 
appointed  to  act  as  agents  for  the  subscribers  to  Lloyd's  at  the  port  and  custom 
house  district  of  New  York,  subject  to  the  instructions  in  the  said  commission 
mentioned;  and  that  by  the  said  commission,  they  are  authorized  and  empow- 
ered to  attend  to  tlie  interests  of  the  subscribers  to  Lloyd's  in  general,  as 
by  the  said  commission,  now  in  the  possession  of  these  respondents,  will  more 
fully  and  at  large  appear,  and  to  which,  for  greater  certainty,  these  respondents 
pray  leave  to  refer. 

And  these  respondents,  fui*ther  answering,  say,  that  they  are  likewise  the 
agents  for  the  underwriters  at  Liverpool,  in  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  called  England;  and  for  the  underwriters  in  Glas- 
gow, in  that  part  of  the  said  United  Kingdom  called  Scotland,  under  two  several 
commissions,  with  the  like  authority  and  instructions  as  mentioned  in  the  said 
commission  from  the  underwriters  at  Lloyd's  in  London  aforesaid,  as  by  the 
said  several  commissions  from  the  underwriter  at  Liverpool,  and  from  the 
underwriters  at  Glasgow,  reference  being  thereunto  had,  will  more  fully  and  at 
large  appear,  and  to  which,  for  greater  certainty,  these  respondents  pray  leave 
to  refer. 

And  these  respondents,  further  answering,  say,  that  they  have  no  doubt  that 
the  said  ship  Waterloo,  or  some  part  thereof,  was  insured  at  some  or  one  of  the 
said  places  by  some  or  all  of  the  said  underwriters  therein;  and  they  have  no 
doubt  but  that  the  said  vessel,  or  some  part  thereof,  hath  been  abandoned  by 
the  persons  interested  therein,  to  the  said  underwriters,  or  some  or  one  of  them, 
and  that  the  right  of  ownership  in  the  said  ship,  or  some  part  thereof,  hath  ac- 
crued to  th^said  underwriters,  or  some  or  one  of  them;  but  these  respondents 
cannot  speak  on  this  point  with  absolute  certainty,  but  only  to  the  best  of  their 
belief,  inasmuch  as  a  sufficient  time  hath  not  elapsed  since  the  twelfth  day  of 
September,  eighteen  hundred  and  twenty-nine,  when  the  said  ship  was,  as  afore- 
said, brought  into  the  said  port  of  New  York,  to  communicate  the  circumstance 
to  the  said  several  underwriters,  or  any  of  them,  and  obtain  their  answer.  That 
immediately  after  the  said  vessel  was  brought  into  the  port  of  New  York,  as 
aforesaid,  they  wrote  to  the  said  underwriters  at  London,  informing  them  of 
the  circumstances  of  the  case  as  far  as  known  to  these  respondents,  and  request- 
ing infoi-mation  from  the  said  underwritei*s  of  their  rights  and  interests  in  and 
to  the  said  vessel,  or  any  part  thereof,  to  which  they  have,  for  the  reason  afore- 
said, obtained  no  answer. 

Fourth.  That  a  libel  hath  been  filed  in  this  Honorable  Court  by  Peter  Har- 
mony, the  owner,  and  Eliphalet  Kingsbury,  the  captain  of  the  said  brig  Mer- 
ced, against  the  said  Waterloo,  claiming  salvage  for  havhig  brought  the  said 
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ship  Waterloo  into  this  port;  and  these  respondents  insist,  that  if  any  portion  of 
the  said  ship  be  forfeitable  under  the  acts  of  navigation  aforesaid,  the  salvage 
that  may  be  adjudged  to  the  said  owner  and  captain  is  alone  forfeitable,  as  they 
alone  had  any  agency  in  the  alleged  infraction  of  the  said  acts. 

And,  therefore,  these  respondents,  on  behalf  of  the  said  several  underwriters, 
claim  the  said  vessel,  and  pray  that  the  said  vessel,  or  the  proceeds  thereof, 
over  and  above  the  salvage  that  may  be  decreed,  may  be  detained  in  the  custody 
of  this  Honorable  Court,  for  such  reasonable  time  as  may  seem  proper,  wherein 
the  rights  and  interests  of  the  above-mentioned  underwriters  may  be  ascer- 
tained; and  that  this  Honorable  Court  may  further  decree  that  the  said  surplus 
proceeds,  over  and  above  the  salvage  that  may  be  awarded  by  this  Honorable 
Court,  may  be  paid  to  these  respondents,  upon  due  proof  being  made  in  man- 
ner and  form  as  this  Honorable  Court  may  direct,  that  the  said  underwriters, 
or  any  of  them,  liave  an  interest  in  and  a  right  to  receive  the  same,  or  such  part 
thereof  as  they  shall  appear  to  be  entitled  to. 

And  these  respondents  will  ever  pray,  etc. 

Robinson  <fe  Bbtts, 

Prs.  and  Advs.  for  Claimants. 
{Verification  m  in  Form  No.  1.) 


No.  62. — Stipulation  for  costs.— (^«  ante,  No.  10,  page  487.) 


No.  63. — Obdeb  fob  default  on  betubn  of  pbocess  in  bem  on  a  libel 

OF  INFOBMATION.- 

{Caption  ob  inform  No.  176.) 

The  libel  having  been  read,  and  the  marshal  having  returned  (a«  ante.  No.  8, 
page  484). 

No.  64. — Final  decbee  dismissing  a  libel  of  infobmation. 

(Caption  as  in  Form  No.  176.) 

This  cause  having  been  brought  on  for  hearing,  and  the  advocates  of  the  re- 
spective parties  being  heard,  and  due  deliberation  being  had,  on  motion  of  Mr. 
Johnson,  proctor  for  the  defendant  Harmony,  It  is  ordered,  adjudged  and  de- 
creed, that  the  libel  in  this  case  be  dismissed. 


LIBELS. 
No.  65.— LrDEL  in  rem  by  a  ship-buildeb  fob  a  pobtion  of  the  pbice.* 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  Distinct  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  A.  B.,  of  the  city  of  New  York,  ship-builder,  against  the  ship  or 
vessel  Madison,  whereof  C.  D.  is,  or  lately  was,  master,  her  tackle,  apparel,  and 
furniture,  and  against  all  persons  intervening  for  their  interest  therein,  in  a 
cause  of  contract,  civil  and  maritime,  alleges  as  follows: 

First  That,  on  the  first  day  of  March  last,  he  was  employed  by  E.  F.,  of  the 
city  of  Boston,  merchant,  to  furnish  the  materials  and  build  for  him,  as  owner, 

•See  ante,  (285. 
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the  ship  since  called  the  Madison,  of  about  seven  hundred  tons  burthen,  and  now 
in  the  port  of  New  York,  for  the  sum  of  eighteen  thousand  dollars,  payable  as  the 
work  should  progress,  the  final  payment  of  three  thousand  dollars  to  be  made 
when  the  said  vessel  should  be  launched. 

Second.  That  he  proceeded  to  build  the  said  vessel,  and  in  all  things  faithfully 
performed  his  contract,  and  the  said  ship  was  safely  launched  on  the  fourth  day 
of  December,  instant,  and  delivered  to  the  said  E.  P.,  and  accepted  by  him. 

Third,  That  the  said  E.  F.  now  refuses  to  pay  to  the  libellant  the  said  final 
payment  of  three  thousand  dollars,  which  is  justly  due  to  him  according  to  his 
contract. 

Fourth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable  Court. 

Whereupon  the  libellant  prays  that  process  in  due  form  of  law,  according  t«> 
the  coui*se  of  this  Honoi*able  Coui't  in  causes  of  admiralty  and  maritime  juiis- 
diction,  may  issue  against  the  said  vessel,  her  tackle,  apparel,  and  furniture, 
and  that  all  persons  claiming  any  right  in  said  vessel,  may  be  cited  to  appear 
and  answer  all  the  matters  aforesaid,  and  that  the  said  ship  may  be  condemned 
and  sold  to  pay  the  amount  which  shall  be  due  to  the  libellant,  on  his  contract 
aforesaid,  with  interest  and  costs,  and  that  he  may  have  such  other  and  further 
relief  as  in  law  and  justice  he  is  entitled  to  receive.  A.  B.,  Proctor. 

{V€r{fication  as  in  Form  No,  1.) 


No.  ^. — Libel  fob  thb  same  cause  in  pebsonam — agaikst  the  owner.* 

To  the  Honorable,  etc.  {as  in  the  last  Form), 

The  libel  of  A.  B.,  of  the  city  of  New  York,  ship-builder,  against  C.  D.,  of 
the  city  of  Boston,  merchant,  owner  of  the  ship  or  vessel  Madison,  in  a  cause 
of  contract,  eivil  and  maritime,  alleges  as  follows: 
(First,  second,  third  and  fourth  articles,  as  in  the  last  Form.) 
Whereupon  the  libellant  prays,  that  a  process  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime  ju- 
risdiction, may  issue  against  the  said  C.  D.,  and  that  he  may  be  required  to  an- 
swer on  oath  this  libel,  and  the  matters  herein  contained,  and  that  this  Honorable 
Court  will  be  pleased  to  decree  to  the  libellant  the  payment  of  tbe  amount  which 
shall  be  due  to  him  for  building  said  ship,  with  interest  and  costs,  and  to  give 
him  such  otlier  and  further  relief  as  in  law  and  justice  he  may  be  entitled  to 
receive. 

(To  be  signed  and  sworn  to  as  b^ore,) 


No.  67. — Libel  in  bem  by  a  supebintendent  op  the  building  of  a  ship 

FOB  his  compensation. t 

To  the  Honorable,  etc.  {the  address  and  statement  qf  parties  as  in  No,  65), 

First,  That  in  the  month  of  March  last,  he  was  employed  by  E.  F.,  of  the  city 
of  New  Haven,  to  purchase  materials,  employ  mechanics,  and  direct  and  super- 
intend the  building  of  a  brig  or  vessel  in  the  city  of  New  York,  the  funds  to  be 
furnished,  and  payments  made  by  the  said  C.  D.,  for  the  salary  or  wages  of 

•See  ante,  {266. 
t  See  ante,  $265. 
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seven  hundred  and  fifty  dollars,  for  the  time  between  the  laying  the  keel  and 
the  launching  of  said  ship. 

Second,  That  the  libellant  proceeded  without  delay  faithfully  to  perform  his 
duties  under  his  said  contract,  and  the  keel  of  said  ship  was  laid  on  the  fourth 
day  of  June  last,  and  the  work  has  proceeded  with  all  practicable  dispatch,  and 
the  said  vessel  would  have  been  ready  to  be  launched  on  the  first  day  of  Octo- 
ber last,  had  the  necessary  funds  been  supplied  to  make  the  necessary  payments 
and  complete  the  work. 

Third.  That  on  the  tenth  day  of  September  last,  the  said  C.  D.  sold  the  said 
unfinished  vessel  to  one  E.  P.,  of  the  city  of  New  York,  subject  to  tlie  payment 
of  the  libellant,  and  ceased  to  furnish  funds  and  to  make  the  necessary  pay- 
ments, and  the  said  E.  P.  declined  to  proceed  with  finishing  the  said  vessel,  and 
discharged  the  libellant,  and  both  said  0.  D.  and  E.  F.  refuse  to  pay  the  libellant 
for  his  said  services,  and  the  whole  of  his  said  compensation  is  now  due  to  him, 
amounting  to  seven  hundred  and  fifty  dollars,  besides  interest. 

Fourth.  That  his  demand  for  his  said  services  is,  by  the  law  of  the  State  of 
New  York,  a  lien  upon  the  said  vessel.  That  the  said  vessel  is  still  unfinished, 
and  has  not  yet  received  a  name,  and  is  intended  to  be  of  about  one  thousand 
tons  burthen. 

F\fth.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  of  this  court. 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  according  to 
the  courae  of  this  Honorable  Court,  in  causes  of  admiralty  and  maritime  juris- 
diction, may  issue  against  said  unfinished  vessel,  and  that  all  pei-sons  claiming 
any  right  in  said  vessel,  and  especially  the  said  C.  D.  and  E.  P.,  may  be  cited  to 
appear  and  answer  all  the  matters  aforesaid,  and'  that  the  said  unfinished  vessel 
may  be  condemned  and  sold  to  pay  the  amount  which  shall  be  due  to  the  libel- 
lant, on  his  contract  aforesaid,  with  interest  and  costs,  and  that  he  may  have 
such  other  and  further  relief  as  in  law  and  justice  he  is  entitled  to  receive. 
{To  be  signed  and  ^voom  to  as  No.  65,  ante,  page  511.) 


No.  68. — The  same  in  personam.-— (TAe  statement  of  the  parties  and  the  prayer^ 
like  No,  QQf  and  the  articles  the  same  as  No,  67.) 


No.  69. — Libels  by  the  owner  against  the  builder,  when  there  is  an 
ADMiRALTT  CAUSE  OF  ACTION. — {Can  be  easily  framed  from  the  foregoing  pre- 
cedents.) 

No.  70.— Libel  in  rem  by  a  material  man  for  materials  or  for  tackle^ 

APPAREL,  OR  FURNITURE,  TO  BUILD  OR  FINISH  A  VESSEL.* 

To  the  Honorable,  etc. 

The  libel  of  A.  B.,  of  the  city  of  Troy,  against  the 

sloop  or  vessel  Coaster,  whereof  C.  D.  is,  or  lately  was,  master,  her  tackle,  ap- 
parel, and  furniture,  and  against  all  persons  intervening  for  their  interest  therein, 
in  a  cause  of  contract,  civil  and  maritime,  alleges  a!b  follows: 

First  That  some  time  in  the  month  of  May  last,  E.  F.,  of  the  city  of 
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Albany,  N.  T.,  being  then,  as  owner,  building  a  sloop  or  vessel  since  called  the 
Coaster,  and  having  employed  the  said  C.  D.,  her  intended  master,  to  act  as 
his  agent  in  building  the  same,  applied,  by  the  said  master,  to  the  libellant  to 
furnish  the  for  building  said  vessel. 

Second.  That  the  libellant  accordingly  furnished,  on  the  order  of  said  master 
and  builder,  the  various  articles  of  set  forth  in  the  account  or  schedule 

hereto  annexed,  at  the  prices  mentioned  in  said  account,  which  are  the  market 
prices  therefor,  and  are  reasonable  and  just,  and  the  said  articles  were  delivered 
to  said  vessel  at  Albany  aforesaid,  to  be  used  in  building  and  completing  her, 
and  the  value  thereof  was,  by  the  maritime  law,  and  the  law  of  the  State  of  New 
York,  a  lien  upon  said  vessel,  her  tackle,  apparel,  and  furniture. 

Third,  That  the  said  £.  F.  paid  to  the  libellant,  from  time  to  time,  on  account, 
the  sums  credited  in  said  account,  leaving  due  the  balance  thereof,  amounting 
to  dollars,  with  interest,  which  the  said  E.  F.  has  neglected  and 

refused  to  pay. 

FourtfL  That  the  said  vessel  is  now  at  Albany,  within  the  Northern  District 
of  New  York,  where  she  was  built,  which  port  she  has  never  left. 

Fifth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Whereupon  the  libellant  prays,  etc. 

(Prayer  as  in  No.  65,  ante^  page  511,  and  verification  as  in  No.  1.) 


No.  71. — Libel  fob  the  same  cause  in  pebsonam  against  the  ownbb 

WITH  A  CLAUSE  FOB  THE  ATTACHMENT  OF  HIS  GOODS,  CHATTELS,  CBEDIT8,  AND 
EFFECTS. 

To  the  Honorable,  etc. 

The  libel  of  A.  B.,  of  the  city  of  Troy,  against  E. 

F.,  of  Albany,  owner  of  the  sloop  Coaster,  in  a  cause  of  contract  civil  and 
maritime. 

{Firsts  second^  thirds  fourth^  and  fifth  articles  as  in  the  last  Form). 

Sixth.  That  the  said  E.  P.  has  absconded  from  this  district,  or  is  concealed, 
or  cannot  be  found  therein,  and  has  goods  and  chattels  in  this  district,  and 
credits  and  effects  in  the  hands  of  J.  K.,  of  the  city  of  Buffalo. 

Whereupon  the  libellant  prays  that  a  warrant  of  arrest,  in  due  form  of  law, 
according  to  the  course  of  this  Honoi*able  Court  in  causes  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said  E.  F.,  and  that  he  may  be 
required  to  answer  on  oath  this  libel  and  the  matters  herein  contained,  and  that 
if  he  cannot  be  found,  then  that  his  goods  and  chattels  in  this  district  may  be 
attached  to  a  sufficient  amoimt  to  answer  the  libellant,  and  if  sufficient  goods 
and  chattels  cannot  be  found  in  this  district,  then  that  his  credits  and  effects, 
in  the  hands  of  said  J.  K.,  of  Buffalo,  may  be  attached  to  a  sufficient  amount  to 
answer  the  libellant,  and  that  said  J.  E.  may  be  cited  to  appear  and  answer  such 
interrogatories  as  may  be  propounded  to  him  by  the  libellant,  and  that  this 
Honorable  Court  will  be  pleased  to  decree  to  the  libellant  the  payment  of  the 
amount  which  shall  be  due  to  him  for  the  cause  aforesaid,  with  interest  and 
costs,  and  to  give  him  8uch*other  and  further  relief  as  in  law  and  justice  he  may 

be  entitled  to  receive. 

A.  B.,  Proctor,  etc 

(Verification,) 
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No.  72.— Libel  in  rem  by  the  owners  of  a  vessel  to  obtain  possession 

OP  HER. 

To  the  Honorable,  etc. 

The  libel  of  A.  B.  and  C.  D.,  of  Bath,  merchants,  ownei-s  of  the  schooner  or 
vessel,  the  Sea  Gull,  her  tackle,  apparel,  and  furniture,  against  all  persons  in- 
tervening for  their  interest  therein,  in  a  cause  of  possession,  civil  and  maritime, 
alleges  as  follows : 

FiriiL  That  they  are  the  true  and  only  owners  of  the  schooner  Sea  Gull,  her 
tackle,  apparel,  and  furniture,  and  being  such  owners,  on  or  about  the  tenth 
day  of  May,  1846,  appointed  one  E.  F.,  master  of  said  vessel,  to  navigate  and 
sail  her  for  them,  at  the  wages  agreed  upon  between  them,  and  the  said  E.  F. 
continued  to  b^  such  master  till  the  fifth  day  of  August,  instant,  when  the  libel- 
lants  removed  him  as  master,  and  appointed  another  master  in  his  place. 

Second.  That  when  the  new  master,  so  appointed  by  the  libellants,  went  on 
board  said  vessel,  by  their  orders,  to  enter  upon  his  duties  as  such  master,  the 
said  E.  F.  refused  to  give  up  the  possession  or  the  papers  of  said  vessel  to  the 
said  master,  or  to  the  libellants,  who  have  demanded  the  same — to  the  great 
damage  of  the  libellants. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Whereupon  the  libellants  pray  that  process  in  due  fonn  of  law,  according 
to  the  course  of  this  Honorable  Court,  in  causes  of  admiralty  and  maritime 
jurisdiction,  may  issue  against  the  said  vessel,  her  tackle,  apparel,  and  furni- 
ture, and  that  the  said  E.  F.  may  be  personally  cited  to  appear  and  answer  all 
the  matters  aforesaid,  and  that  the  said  vessel,  her  tackle,  apparel,  and  furni- 
ture, may  be  delivered  to  the  libellants,  and  that  the  said  E.  F.  may  be  con- 
demned to  pay  to  the  libellants  their  damages  and  costs  in  the  premises,  and 
that  they  may  have  such  other  and  further  relief  in  the  premises  as  in  law  and 
justice  they  may  be  entitled  to  receive. 

A.  B.,  Proctor,  etc. 
(Verification  as  in  No.  1.) 


No.  73. — Libel  in  rem  against  merchandise  for  possession. 
To  the  Honorable,  etc. 

The  libel  of  H.  B.,  of  the  city  of  New  York,  merchant,  against  nine  cases  of 
merchandise,  marked  A  1  to  0,  and  against  C.  D.,  master  of  the  ship  or  vessel 
the  Carrier,  in  a  cause  of  possession,  civil  and  maritime,  alleges  as  follows: 

First.  That  heretofore,  while  the  said  vessel  was  lying  in  the  port  of  Liver- 
pool, in  England,  and  about  to  sail  for  the  port  of  Philadelphia,  John  Brown,  of 
Liverpool  aforesaid,  shipped  on  board  said  vessel,  consigned  to  the  libellant,  nine 
cases  of  mei'chandise,  marked  A  1  to  0,  and  the  said  master  signed  the  usual 
bill  of  lading  for  the  same,  whereby  he  agreed  to  deliver  the  same  to  the  libel- 
lant, in  New  York,  on  payment  of  the  freight  for  the  same  at  the  rate  of  twenty 
cents  per  cubic  foot. 

Second.  That  the  said  ship  having  arrived  in  the  said  port  of  New  York,  the 
libellant  paid  to  the  said  master  his  freight  on  the  said  merchandise,  and  de- 
manded the  delivery  thereof,  but  the  said  master  refused  to  deliver  the  same  to 
him  unless  the  libellant  would  pay  one  hundred  and  fifty  dollai*8  as  an  average 
contribution,  which  the  libellant  was  not  bound  to  pay,  not  being  liable  there- 
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for,  and  the  said  master  still  refuses  to  deliver  to  him  the  said  nine  cases,  and 
each  of  them,  which  are  of  the  value  of  two  thousand  dollars  and  upward,  to 
the  great  damage  of  the  libellant. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable  Court. 

Wherefore,  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  nine  cases  of  merchandise,  and  that  the  said 
C.  D.  may  be  personally  cited  to  appear  and  answer,  on  oath,  all  the  matters 
aforesaid,  and  that  the  said  merchandise  may  be  delivered  to  the  libellant,  and 
that  the  said  C.  D.  may  be  condemned  to  pay  to  the  libellant  his  damages  and 
costs  in  the  premises,  and  that  he  may  have  such  other  and  further  relief  in  the 
premises  as  in  law  and  justice  he  may  be  entitled  to  receive. 

A.  B.  Pboctob,  etc 
{Vei'iflcation  as  in  No,  1.) 


No.  74. — ^A  LIBEL  IN  REM  BY  THE  OWNER  TO  RECOVER  A  VESSEL  WITHHELD  ON  A 

CLAIM  OF   TITLE. 

To  the  Honorable  Samuel  ft.  Betts,  Judge  of  the  District  Court  of  the  United 

States,  for  the  Southern  District  of  New  York. 

The  libel  of  Alfred  Peabody,  of  Salem,  in  the  Commonwealth  of  Massachusetts, 
merchant,  against  Uie  schooner  Lucinda  Snow,  whereof 

Stubbs,  of  now  is  or  late  was  master,  her  tackle,  apparel,  and 

furniture,  and  against  the  said  Stubbs,  master,  and  against 

Rogers,  of  in  the  State  of  Maine,  and  against  all 

otlier  persons  ^awfully  intervening  for  their  interest  in  the  said  schooner,  in  a 
cause  of  possession,  civil  and  maritime,  alleges  as  follows: 

First.  That  the  libellant  is  the  true  and  lawful  owner,  absolutely  of  one  half, 
and  the  lawful  owner  by  way  of  mortgage  of  the  remaining  half  of  the  said 
schooner  Lucinda  Snow,  of  ninety-nine  tons  burthen,  now  lying  in  the  port  of 
New  York,  and  had  the  possession  and  employment  thereof  as  such  owner,  till 
deprived  of  her  as  herein  set  forth. 

Second.  That  the  said  schooner  is  wrongfully  withheld  from  the  libellant  by 
the  said  Stubbs  and  said  Rogers,  on  an  alleged  ground  of  title,  depending  upon 
a  pretended  sale  by  one  Dawson  Lincoln,  now  deceased,  as  master  of  said  schooner 
Lucinda  Snow,  which  sale  was  unauthorized,  without  any  necessity  and  without 
any  legal  survey  or  condemnation  of  said  schooner,  in  violation  of  the  duty  of 
the  said  Dawson  Lincoln  as  master,  in  fraud  of  tlie  libellant,  and  is  utterly  void. 

Third.  That  on  or  about  the  early  part  of  the  month  of  December  last  past, 
the  libellant  and  the  said  Dawson  Lincoln  purchased  the  said  schooner  then  ly- 
ing in  tlie  port  of  Boston,  for  the  sum  of  $2,400,  and  the  libellant  paid  the  sum 
of  $600  on  account  of  his  half  thereof,  and  the  said  Lincoln  paid  $600  on  account 
of  his  half,  and  for  the  remaining  $1,200  the  libellant  became  surety,  and  signed  a 
joint  note  for  $1,200  with  said  Lincoln,  for  the  balance  of  such  purchase  money. 
That,  u])on  such  purchase  being  made,  a  bill  of  sale  was  duly  executed  and  de- 
livered by  the  then  owners  of  said  schooner  to  the  libellant  and  the  said  Lincoln, 
whereby  the  libellant  became  the  legal  owner  of  one-half,  and  the  said  Lincoln 
became  tlie  owner  of  the  remaining  half  of  said  schooner,  and  said  schooner  waa 


Digitized  by 


Google 


PRACTICAL  FORMS.  517 

duly  registered  according  to  the  act  of  Congress  in  such  case  made  and  provided, 
as  belonging,  one-half  to  the  libellant  and  one-half  to  said  Lincoln. 

That  upon  such  purchase  being  made,  as  aforesaid,  and  before  sailing  from 
Boston,  the  said  schooner  was  thoroughly  repaired  at  an  expense  of  about  $1,000, 
and  fitted  for  a  three  years'  voyage,  which  said  expense  was  wholly  supplied  by 
the  libellant;  and  to  secure  the  libellant  for  the  one-half  of  such  expense,  and 
for  one-half  of  said  note,  for  a  part  of  the  said  purchase  money,  and  for  one-half 
of  any  loss  that  might  arise  on  her  voyage  from  Boston  to  Galveston,  hereinafter 
mentioned,  the  said  Dawson  Lincoln,  on  or  about  the  twenty-first  day  of  Decem- 
ber, 1846,  executed  to  the  libellant  a  bill  of  sale  of  his  one-half  of  said  schooner, 
a  copy  whereof  is  hereto  annexed,  marked  B.  That  such  schooner  was,  at  that 
time,  six  years  old,  in  excellent  condition,  and  worth  at  least  the  sum  of  $3,500. 

Fourth.  That  the  libellant  purchased  and  supplied,  from  his  own  means,  a 
cargo  on  joint  account  with  the  said  Dawson  Lincoln,  who  was  then  appointed 
master  of  said  schooner,  and  with  said  cargo,  and  a  freight  of  about  $160,  the 
said  schooner  sailed  from  the  port  of  Boston,  on  or  about  the  t^/enty-sixth  day 
of  December  last  past,  with  the  said  Lincoln  as  captain,  bound  to  Galveston, 
Texas,  where  she  arrived  on  or  about  the  twenty-seventh  day  of  January  last 
past,  in  excellent  order  and  condition,  and  discharged  her  cargo,  and  received  a 
full  freight  at  Galveston,  for  the  mouth  of  the  Rio  Gi*ande,  where  she  arrived 
on  or  about  the  latter  part  of  February  last,  and  discharged  her  cargo,  for  which 
the  said  Captain  Lincoln  received  the  freight,  amounting,  as  the  libellant  has 
been  informed  and  believes,  to  more  than  $500.  That  while  said  schooner  was 
so  at  the  Rio  Grande,  in  the  eai-ly  part  of  March  last,  she  was  chartered  by  the 
Government  of  the  United  States  for  the  sum  of  $1,200  a  month,  and  proceeded 
to  Vera  Cruz,  and  lay  at  or  near  Sacrificios,  and  the  said  Lincoln  received  from 
the  said  Government  the  sum  of  about  $1,500  and  upwards  on  account  of  such 
charter;  tliaton  or  about  the  second  day  of  April  last,  the  said  Captain  Lincoln 
wrote  in  substance,  from  Vei-aCruz  to  the  libellant,  that  the  first  month's  char- 
ter of  said  schooner,  amounting  to  $1,200,  would  be  due  on  the  tenth  day  of 
April,  and  that  he  would  remit  that  amount,  together  with  $400,  freight  and  pro- 
ceeds of  cargo  sold  by  him  to  the  agent  of  tlie  libellant,  at  Salem,  but  the  said 
Lincoln,  wholly  failed  to  make  any  remittance  whatever,  and  the  libellant  is 
credibly  informed,  and  believes  and  states  that  the  said  Captain  Lincoln  after 
his  arrival  at  Vera  Cruz,  in  neglect  of  his  duty  as  master  of  said  schooner,  and 
of  the  interest  of  the  libellant,  embarked  largely  in  the  business  of  purchasing 
wrecked  vessels  on  the  shore,  and  in  getting  them  off,  without  the  authority  or 
knowledge  of  the  libellant,  and  had,  some  time  before  the  said  schooner  ran  on 
shore,  as  hereinafter  mentioned,  actually  purchased  a  brig  for  about  $1,600, 
stranded  on  the  shore,  and  a  barque  for  about  $800,  also  stranded  on  the  shore, 
and  was  busily  engaged  in  getting  them  off,  up  to  the  time  the  said  schooner 
went  ashore.  That  no  remittance  whatever  having  been  at  any  time  made  by 
the  said  Captain  Lincoln  to  the  libellant  or  his  agent,  no  reasonable  doubt  can 
exist  that  the  said  Lincoln,  who  was  a  man  of  little  or  no  means,  converted  the 
proceeds  of  the  cargo,  freights,  and  charter,  or  the  gi*eater  part  thereof,  received 
by  him,  amounting  to  at  least  $1,600,  to  purchase  of  said  wrecks. 

Fyth.  That  on  or  about  Sunday,  the  second  day  of  May  last,  the  said  Captain 
Lincoln  left  the  said  schooner  anchored  at  or  near  Sacrificios,  with  only  the 
mate  on  board,  and  with  all  of  the  crew  of  the  said  schooner  went  some  ten 
miles  down  the  coast  in  the  schooner's  boat,  for  the  purpose  of  wrecking,  and 


Digitized  by 


Google 


618  APPENDIX. 

while  80  absent,  a  squall  from  the  northward  came  up  in  the  early  part  of  the 
day,  and  pai*ted  one  of  the  schooner's  chains,  and  was  driving  her  towards  the 
shore  directly  on  some  old  wrecks,  when  the  mate,  finding  that  she  continued 
dragging  her  remaining  anchor,  and  that  she  would  inevitably  go  ashore  in  the 
vicinity  of  the  old  wi*ecks,  slipped  the  remaining  chain,  and  succeeded  in  run- 
ning her  on  a  smooth,  clear  beach,  sustaining  no  injury  to  said  schooner,  except 
the  loss  of  a  few  sheets  of  copper  from  her  bottom,  and  although  the  said  Lin- 
coln returned  with  his  crew  from  the  wrecking  expedition  on  the  evening  of 
the  same  day,  he  allowed  said  schooner  to  remain  ashore,  although  only  slightly 
grounded,  from  Sunday  until  the  Friday  following,  without  making  an  effort 
to  relieve  her,  although  she  was  uninjured,  and  could  have  been  easily  hove  off 
at  a  very  trifling  expense,  and  although  he  had  a  sufficient  chain  and  anchor 
convenient,  on  board  of  the  brig  he  had  purchased,  to  enable  him  to  get  her 
off,  and  although  he  could  have  applied  the  said  moneys  in  his  hands,  or  could 
have  raised  money  on  the  said  brig  or  barque,  or  by  bottomry  on  said  schooner, 
more  than  sufficient  to  meet  his  expenses  in  getting  her  off.  That  on  the  said 
Friday,  as  the  libellant  is  informed  and  believes,  the  said  Captain  Lincoln 
called  a  survey,  and  on  the  following  day  (Saturday),  exposed  said  schooner  for 
sale  at  auction,  and  after  considerable  competition  at  said  sale,  the  said  Rogers 
bid  her  in  at  such  sale,  at  the  sum  of  $1>750,  and  now  alleges  that  he  thereby 
became  the  legal  owner  of  said  schooner,  and  tlie  libellant  is  informed  and  be- 
lieves that  the  said  Lincoln  authorized  and  requested  a  person  to  bid  for  him, 
said  Lincoln,  at  said  auction  sale,  the  sum  of  $1,700,  or  about  that  sum,  for  said 
schooner,  if  she  could  not  be  purchased  at  a  less  sum;  and  the  libellant  states 
that  no  necessity  existed  for  said  sale,  and  that  the  same  was  fraudulent,  collu- 
sive, illegal,  and  void,  and  conferred  no  title  whatever  on  the  said  Rogers.  That 
on  or  about  the  third  day  after  the  alleged  purchase  at  said  sale,  the  said  Rogers 
hove  off  the  said  schooner,  with  anchors  and  chains,  at  a  very  trifling  expense, 
not  to  exceed,  as  the  libellant  believes,  the  sum  of  $.50  or  $100,  and  when  so 
hove  off,  the  said  schooner  had  sustained  no  damage  in  her  hull,  spars,  sails, 
rigging,  or  otherwise,  except  the  loss  of  a  few  sheets  of  copper  off  her  bottom, 
and  a  little  caulking  necessary  on  her  wales,  and  a  chain  and  anchor.  That  be- 
ing supplied  with  this  slight  amount  of  caulking,  and  one  chain  and  anchor,  she 
proceeded  in  a  few  days  thereafter,  without  any  other  repairs,  to  New  Orleans, 
a  distance  of  about  800  or  1000  miles,  and  there  took  in  a  full  cargo  of  com  and 
proceeded  to  New  York,  where  she  arrived  in  safety  after  a  quick  passage  of 
fourteen  days  in  a  good  and  sound  condition,  on  or  about  the  sixth  day  of  Au- 
gust, instant,  without  receiving  any  repairs  except  as  aforesaid.  That  a  full 
cargo  of  corn,  from  its  dense  weight,  and  liability  to  shift  and  great  strain  in  a 
vessel,  could  not  be  brought,  and  would  not  be  entrusted  in  any  vessel  except 
she  were  sound,  staunch,  and  in  good  condition,  and  that,  as  the  libellant  is  in- 
formed and  believes,  the  said  Rogei*s  now  values  said  schooner  at  the  sum  of 
$:),500,  and  the  libellant  states  that  it  must  have  been  quite  apparent  to  the  said 
Rogers  and  to  the  said  Lincoln,  at  the  time  of  said  pretended  auction  sale,  that 
said  schooner  was  in  no  peril  or  danger,  and  no  necessity  existed  for  her  sale, 
and  that  she  could  have  been  easily  got  off,  as  the  one  bid  the  sum  of  $1,750, 
and  the  other  authorized  a  bid  of  $1,700  for  said  schooner  (50  per  cent  of  her 
value  when  safely  in  port),  which  bids  would  not  have  been  made,  had  any  real 
necessity  for  a  sale  existed. 
8ixl?i,  That  after  the  said  sale  the  said  Lincoln  continued  his  business  of 
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wrecking  at  Vera  Cruz  as  aforesaid,  and  got  off  the  said  barque  purchased  by 
him,  and,  as  the  libellant  is  informed  and  believes,  also  purchased  another  strand- 
ed vessel  and  got  her  off.  That  the  said  Lincoln  retained  the  entire  proceeds  of 
said  auction  sale,  as  well  as  the  said  moneys  so  received,  as  aforesaid,  from  the 
sale  of  cargo,  freight,  and  charter,  amounting  together  to  at  least  the  sum  of 
$3,900,  no  part  of  which  has  ever  been  received  by  the  libellant,  or  by  any  per- 
son for  his  account,  although  he  has  paid  for  the  whole  of  said  outfits  at  Bos- 
ton, and  has  paid  said  note  so  given  by  said  Lincoln  on  account  of  the  purchase 
money  of  one  half  of  said  schooner,  and  has  paid  insurance  and  other  running 
expenses  of  said  schooner  to  the  amount  of  about  $300. 

That  the  cargo  shipped  on  joint  account  as  aforesaid  will  barely  reimburse 
the  libellant  for  its  cost,  freight,  and  expenses,  and  no  profit  has  or  will  be 
made  thereon,  and  that  the  only  freight  received  by  the  libellant  since  sai<^ 
schooner  left  Boston,  in  December,  1846,  was  about  the  sum  of  $60  received  at 
Galveston  on  account  of  freight,  which  sum  was  credited  to  the  schooner,  and 
the  balance  of  said  freight  from  Boston,  being  the  sum  of  $100,  was  received 
by  said  Lincoln  for  his  family. 

Seventh*  That  the  libellant  first  heard  of  his  schooner  being  ashore  on  or  about 
the  twenty-fifth  day  of  May  last,  while  he  was  at  New  Orleans,  but  he  was  in  so 
critical  a  state  of  health  that  he  was  unable  to  go  to  Vera  Cruz  to  look  after  his 
interests,  and  had  to  leave  for  the  north  on  account  of  his  bad  health  on  or  about 
the  third  day  of  June  last,  and  that  up  to  the  time  of  leaving  for  the  north  as 
aforesaid,  he  had  not  received  any  letter,  information,  or  communication  what- 
ever from  the  said  Captain  Lincoln,  except  the  said  letter  of  the  second  day  of 
April,  hereinbefore  mentioned.  That  the  said  Captain  Lincoln  died  at  Vera 
Cruz  on  or  about  the  17th  day  of  July  last. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  schooner  Lucinda  Snow,  her  tackle,  apparel, 
and  furniture,  and  that  the  said  Stubbs  and  Rogers,  and  all  other  per- 

sons having  any  interest  in  said  schooner,  may  be  cited  to  appear  before  this 
Honorable  Court,  and  to  show  cause  why  possession  of  the  said  schooner  should 
not  be  delivered  to  the  libellant  as  having  full  title  to  the  possession  thereof, 
against  the  said  Stubbs  and  Rogere,  and  that  this  Honorable 

Court  would  be  pleased  to  decree  the  said  schooner  to  be  delivered  to  the  libel- 
lant, and  that  the  said  Stubbs  and  Rogers  may  be  decreed  to  pay  unto  the  libel- 
lant all  freight  and  freights  earned  by  said  schooner  while  in  their  possession, 
or  in  the  possession  of  either  of  them,  with  damages  and  costs,  and  that  the 
libellant  may  have  such  other  and  further  relief  in  the  premises  as  in  law  and 
justice  he  may  be  entitled  to  receive. 

Mabtin  Strong  A  A.  P.  Smith,  Proctors. 
A.  F.  Smith,  Advocate. 
{Verification  as  in  No,  1.) 


No.  76. — LiBVL  m  BKM  BY  A  MIKOBITY  OWNEB  TO  OBTAIN  8ECUBITY  FOB  THE 
SAFE  BBTUBN  OF  A  VESSEL,  OB  FOB  A  SALE. 

To  the  Honorable  Samuel  R.  Betts,  District  Judge  of  the  United  States  for  the 
Southern  District  of  New  York. 
The  libel  of  A.  B.,  of  the  city  of  New  York,  part  owner  of  the  brig  Packet, 
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against  the  said  brig,  her  tackle,  apparel,  and  furniture,  and  against  all  persons 
intervening  for  their  interest  therein,  and  especially  against  C.  D.,  part  owner 
of  said  brig,  in  a  cause  of  possession,  civil  and  maritime,  alleges  as  follows: 

First.  That  the  libellant  is  the  true  and  lawful  owner  of  one-quarter  of  the 
brig  Packet,  of  the  burthen  of  200  tons,  her  tackle,  apparel,  and  furniture,  and 
boats,  and  the  said  C.  D.  is  owner  of  the  remaining  three-quarters  of  said  brig, 
and  no  other  person  is  owner  of  said  vessel  or  any  portion  thereof,  and  the  said 
brig  is  now  lying  in  the  port  of  Hudson,  in  the  Southern  District  of  New  York. 

Second.  That  the  said  C.  D.  has  hitherto  acted  as  ship^s  husband  of  said 
vessel,  and  has  now  the  possession  thereof,  and  declai-es  his  intention  of  dis- 
patching said  vessel  on  a  sealing  voyage  to  the  Pacific  Ocean.  That  the  libel- 
lant has  expressed  to  said  G.  D.  his  dissent  from  said  voyage,  and  has  remon- 
strated with  liim  on  the  subject,  and  still  dissents  from  the  same,  but  the  said 
C.  D.  persists  in  his  determination  to  send  her  on  said  voyage,  and  is  now  pro- 
curing her  outfit  and  crew. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  vessel,  her  tackle,  apparel,  furniture,  and 
boats,  and  that  aU  persons  claiming  any  right  in  said  vessel,  and  especially  the 
said  C.  D.,  three-quarters  owner  as  aforesaid,  may  be  cited  to  appear  and 
answer  the  matters  aforesaid,  and  to  show  cause  why  the  said  C.  D.  should 
not  be  restrained  from  sending  the  said  vessel  on  the  said  voyage  until  good 
and  sufficient  security  shall  be  given  in  this  coui*t  to  the  full  value  of  the  libel- 
laut^s  interest  in  said  vessel,  her  tackle,  apparel,  furniture,  and  boats,  for  the 
safe  return  of  said  vessel  to  the  said  port  of  Hudson,  whei*e  she  belongs,  and 
that  this  Honorable  Court  will  be  pleased  to  decree  that  such  secuiity  be  given 
or  the  possession  of  said  vessel,  her  tackle,  etc.,  be  delivered  to  tlie  libellant, 
with  costs,  or  that  the  said  vessel,  her  tackle,  etc.,  may  be  sold  under  the 
direction  of  this  Honorable  Court,  and  the  proceeds  of  such  sale  brought  into 
this  court,  to  be  divided  according  to  law;  and  that  the  libellant  may  have 
such  other  and  further  relief  in  the  premises  as  in  law  and  justice  he  may  be 
entitled  to  receive.  A.  B.  Proctor,  etc. 

{Verification  as  in  No.  1.) 


No.  76. —  A  LIBEL    IN    REM  BY  A  PART    OWNER  FOR  A  SALE  OF  THE    VESSEL. 

[Address  and  statement  of  parties  as  in  the  la^t  Form — then  proceed] — in  a 
cause  of  licitation  or  partition,  alleges  as  follows: 

First.  That  he  is  two-fifths  owner  of  the  bi-igantine  Red  Rover,  her  tackle, 
apparel,  furniture,  and  boats;  that  C.  D.  is  owner  of  two-fifths  and  E.  F.  is 
owner  of  one-fifth,  and  is  also  master  of  said  vessel,  and  she  is  now  in  the  port 
of  New  York. 

Second.  That  in  consequence  of  diversity  of  opinion  and  interest  in  relation 
to  the  employment  of  said  vessel,  which  is  irreconcilable,  the  said  owners  are 
unable  to  agree  upon  any  voyage  or  business  for  said  vessel.  That  the  libellant 
has  named  a  reasonable  price  for  said  vessel,  at  which  he  is  willing  to  sell  his 
share,  or  buy  the  shares  of  his  co-owners,  but  they  refuse  either  to  buy  or  sell, 
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and,  in  consequence  of  their  impi*acticability  and  obstinacy,  he  is  unable  to  sell 
to  any  other  person. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wlierefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  brigantine,  her  tackle,  apparel,  furniture  and 
boats,  and  that  all  persons  claiming  any  right  in  said  vessel,  and  especially  the 
said  C.  D.  and  E.  F.,  part  owners  and  master  as  aforesaid,  may  be  cited  to  ap- 
pear and  answer  the  matters  aforesaid,  and  that  the  said  vessel,  her  tackle,  etc., 
may  be  sold  under  the  direction  of  this  Honorable  Coui*t,  and  the  proceeds 
thereof  brought  into  court  to  be  divided  and  distributed  according  to  law,  and 
that  the  libellant  may  have  such  other  and  further  relief  in  the  premises  as  in 
law  and  justice  he  may  be  entitled  to  receive. 

A.  B.,  Proctor,  etc. 
(Verification  as  in  No,  1.) 


No.  T7. — Libel  in  bem  against  a  domestic  vessel  by  a  ship  joinbb  fob 

LABOB  AND  MATEBIALS — TO  ENFOBCE  A  STATE  LIEN. 

.  To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  Distinct  of  New  York: 

The  libel  of  William  Robinson,  of  said  district,  ship  joiner,  against  the 
barque  Richai*d  Alsop  (whereof  now  is  or  late  was  master), 

her  tackle,  apparel,  and  furniture,  and  against  all  persons  intervening  for 
their  interest  in  said  barque,  in  a  cause  of  contract,  civil  and  maritime,  aUeges 
as  follows: 

First  That  the  said  barque  Richard  Alsop  is  a  domestic  ship,  and  is  now 
owned,  or  was,  at  the  time  hereinafter  mentioned,  owned  by  some  persons  who 
are  resident  in  the  State  of  New  York,  who  are  to  the  libellant  unknown,  but 
who,  as  he  is  informed  and  believes,  reside  in  the  city  of  New  York. 

Second.  That  the  said  barque,  in  the  month  of  July  last,  being  in  the  port  of 
New  York,  in  the  district  aforesaid,  the  libellant  furnished  certain  materials 
and  performed  certain  labor  as  a  ship  joiner  (the  particulars  of  which  are  men- 
tioned and  set  forth  in  the  schedule  hereto  annexed),  towards  the  altering, 
equipping,  and  furnishing  the  said  barque,  at  the  request  of  the  said  master,  and 
at  the  prices  in  the  said  schedule  mentioned.  That  the  charges  in  said  account 
are  just  and  reasonable,  and  that  said  materials  furnished,  and  such  labor  done 
upon  the  said  vessel,  were  necessary  and  proper,  to  the  altering,  equipping, 
and  furnishing  the  said  barque. 

Third,  That  the  said  labor  was  performed  upon  the  said  vessel,  and  that  said 
materials  so  furnished,  have  gone  into  the  said  barque,  and  have  become  part 
thereof — and  that  the  said  repairs  done,  labor  performed,  and  materials  fur- 
nished, amount  to  the  sum  of  one  hundred  and  eighty-eight  dollars  and 
seventy-nine  cents,  and  that  the  labor  was  done  and  materials  furnished  upon 
the  credit  of  said  vessel,  as  well  as  of  the  master  and  owners  thereof  —  and 
that  a  specification  of  such  lien  has  been  duly  filed,  according  to  the  statute  of 
the  State  of  New  York,  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York. 
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Fourth.  That  the  amount  due  for  said  labor  performed  upon  the  said  vessel, 
and  such  materials  furnished  to  her,  is  by  the  law  of  the  State  of  New  York,  a 
lien  upon  the  said  vessel,  her  tackle,  apparel,  and  furniture, — and  the  said  ves- 
sel is  now  in  the  Southern  District  of  New  York. 

F{ftfi.  That  the  libellant  has  repeatedly  requested  the  said  master  to  pay  him 
the  said  sum  of  one  hundred  and  eighty-eight  dollars  and  seventy-nine  cents, 
but  that  the  said  master  has  not  paid  the  same,  and  still  neglects  and  refuses  so 
to  do,  and  that  the  said  sum  now  remains  entirely  due  and  unpaid. 

Sixth.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  according  to 
tlie  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  barque,  her  tackle,  apparel,  and  furniture; 
and  that  the  said  master,  and  all  persons  claiming  any  right,  title,  or  interest 
in  the  said  barque,  may  be  cited  to  appear  and  answer  upon  oath  all  and  sin- 
gular the  matters  aforesaid,  and  that  the  said  vessel  may  be  condemned  and 
sold  to  pay  the  amount  due  to  the  libellant,  with  interest  and  costs,  and  that 
the  libellant  may  have  such  other  and  further  relief  as  in  law  and  justice  he 
may  be  entitled  to  receive. 

BuBB  &  Benedict,  Proctors. 
E.  BuBB,  Advocate. 
{Verification  as  in  No.  1.) 

SCHEDULE. 

(A  copy  qf  the  bill  qf  items.) 


No.  78. — Libel  in  personam  by  a  ship  chandleb  against  the  owner  for 

SUPPLIES — WITH  ATTACHMENT  CLAUSE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  George  W.  Quintard,  of  said  district,  late  ship  chandler,  against 
Peter  S.  J.  Talbot,  now  or  late  owner  of  the  schooner  Mary,  in  a  cause  of  con- 
ti-act,  civil  and  maritime,  alleges  as  follows: 

First.  That  in  the  month  of  June,  one  thousand  eight  hundred  and  forty- 
seven,  said  schooner  then  being  owned  by  the  said  Peter  S.  J.  Talbot,  and  lying 
in  the  port  of  New  York,  and  under  the  command  of  one  Captain  Chase,  and 
standing  in  need  of  provisions  and  stores — the  libellant,  at  the  request  of  the 
said  master,  furnished  to  and  for  the  use  of  the  said  schooner,  the  provisions 
and  stores  contained  in  the  schedule  hereto  annexed,  amounting  to  the  sum  of 
sixty-eight  dollars  thirty-five  cents,  and  that  the  same  were  furnished  at  the 
prices  in  said  schedule  stated. 

Second.  That  said  stores  were  necessary  to  enable  said  schooner  to  perform 
her  intended  voyage  or  voyages,  and  were  furnished  on  the  credit  of  the  said 
schooner,  as  well  as  of  the  master  and  owners  thereof. 

Third.  That  the  said  owners  have  been  requested  to  pay  the  said  bill,  but  have 
hitherto  wholly  neglected  and  refused  to  pay  the  same,  and  the  sum  of  seventy- 
three  dollars  and  thirteen  cents,  including  interest,  is  now  justly  due  and  owing 
to  the  libellant  for  the  same. 

Fourth.  That  the  libellant  has  been  informed  and  believes  that  the  respondent 
has  credits  and  effects  in  the  hands  of  Brett  &  Yose^  of  the  city  of  New  York. 
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Fifth.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays,  that  a  warrant  of  arrest  may  issue  against  the 
said  Peter  S.  J.  Talbot,  and  in  case  he  cannot  be  found,  then  that  his  goods  and 
chattels  be  attached  to  the  amount  sued  for;  and  if  sufficient  goods  and  chattels 
cannot  be  found,  then  that  his  credits  and  effects  be  attached  in  the  hands  of 
Brett  &  Vose,  garnishees;  and  that  he  may  be  required  to  answer  all  the  mat- 
ters aforesaid;  and  that  this  Honorable  Court  would  be  pleased  to  decree  the 
payment  of  the  amount  due  to  your  libellant,  as  aforesaid,  with  costs,  and  that 
he  may  have  such  other  and  further  relief  in  the  premises  as  in  law  and  justice 
be  may  be  entitled  to  receive. 

BuBB  &  Benedict,  Proctors. 

E.  BuBB,  Advocate. 
(Verification  as  in  No.  1.) 

SCHEDULE. 

(A  copy  qf  the  bill  qf  items.) 


No.  79. — Libel  ts  beh  against  a  steamboat  fob  bepaibs  and  whabfaoe. 

To  tlie  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Maelzaer  Howell,  and  Joseph  E.  Coffee,  of  the  city  of  New  York, 
manufacturers,  and  doing  business  as  copartners  in  the  said  city  under  the 
name  and  style  of  Howell  <&  Coffee,  against  the  steamboat  Fanny,  whereof  J. 
Latson  is  now  or  late  was  master,  her  tackle,  apparel,  and  furniture,  and  also 
against  all  persons  intervening  for  their  interest  therein,  in  a  cause  of  contract, 
civil  and  maiitime,  alleges  as  follows: 

First.  The  said  steamboat  or  vessel  Fanny,  of  the  burthen  of  about  one  hun- 
dred tons,  belonging  to  the  port  of  New  York,  and  for  some  time  past  and  now 
lying  in  the  port  of  New  York,  and  b^ing  in  need  of  repairs,  the  said  libellants 
furnished  necessary  materials  for  said  steamboat  or  vessel,  and  did  necessary 
work  and  labor  upon  the  same  to  make  her  seaworthy,  which  said  materials, 
and  work  and  labor,  ai-e  particularly  mentioned  in  a  schedule  hereunto  annexed, 
that  the  same  materials  furnished,  and  work  and  labor  done  and  performed  by 
these  libellants,  amount  to  sixty-seven  dollars  and  forty-five  cents,  and  also 
said  libellants  furnished  a  bei-th  for  said  steamboat  to  lie  at  one  of  the  wharves 
of  the  said  city  of  New  York,  the  wharfage  whereof  amounts  to  thirty-six  dol- 
lai-8,  and  that  all  of  said  materials  furnished,  and  work  and  labor  done  and 
performed  upon  said  steamboat  or  vessel,  and  said  berth  or  wharfage  were  nec- 
essary for  said  steamboat  or  vessel,  and  that  said  work,  labor,  and  wharfage 
together  amount  to  $113.45  and  are  a  lien  upon  said  vessel,  and  that  a  specifica- 
tion of  such  lien  has  been  duly  filed  according  to  the  Statute  of  the  State  of 
New  York  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York. 

Second.  That  the  master  of  said  steamboat  or  vessel,  and  her  owners,  have 
never  yet  paid  to  these  libellants  said  sums  of  money,  or  either  of  them,  or  any 
part  thereof,  but  have  hitherto  wholly  neglected  and  refused  so  to  do,  and  said 
steamboat  is  now  in  the  Southern  District  of  New  York. 

Third.  That  all  and  sitigular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 
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Whereupon  these  libellants  pray,  that  process  Iq  due  form  of  law,  accoixling 
to  the  course  of  this  Honorable  Court  in  cases  of  admii*alty  and  maritime  juris- 
diction, may  issue  against  the  said  steamboat  Fanny,  her  tackle,  apparel,  and 
furniture,  that  all  persons  claiming  any  right,  title,  or  interest  in  the  said  steam- 
boat or  vessel,  may  be  cited  to  appear  and  answer,  on  oath,  all  and  singular  the 
matters  aforesaid,  and  that  the  said  steamboat  may  be  condemned  and  sold  to 
pay  the  demands  and  claims  aforesaid,  with  interest  and  costs,  and  that  the 
libellant  may  have  such  other  and  further  relief  as  in  law  and  justice  he  may 
be  entitled  to  demand. 

D.  E.  Wheeler,  Proctor. 
J.  Q.  MoBTOiT,  Advocate. 
{Verification  as  in  No,  1.) 

8CHBDTJLE. 

{A  copy  of  the  bill  of  items.) 


Kg.  80.— a  LIBEL  IN  BBM  AGAINST  THE   SHIP  AND   FREIGHT  FOR  MONEYS   AI>- 
VANCED  TO  PAY  REPAIRS. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Hiram  Benner  of  Key  West,  in  the  territory  of  Florida,  merchant, 
against  the  brig  Joseph  Gorham,  of  the  port  of  Charleston,  in  the  State  of  South 
Carolina,  now  lying  in  the  port  of  New  York  (whereof  John  Williams  now  is,  or 
late  was,  master),  her  tackle,  apparel,  furniture,  and  freight,  and  also  against 
all  persons  lawfully  intervening  for  their  interest  in  the  said  brig,  in  a  cause  of 
contract,  civil  and  maritime,  alleges  as  follows: 

First  That  the  said  brig  Joseph  Gorham,  of  tlie  burthen  of  one  hundred  and 
forty-six  tons,  or  thereabouts,  is  now  owned,  and  was  at  the  time  hereinafter 
mentioned  owned,  by  some  persons  resident  out  of  the  State  of  New  York,  who 
are  to  the  libellant  unknown,  but  one  of  whom,  as  he  is  informed  and  believes, 
resides  in  the  State  of  South  Carolina,  and  the  others  in  the  State  of  Connecti- 
cut, and  that  the  said  brig  belongs  to  the  poi*t  of  Cliarleston  in  the  said  State  of 
South  Carolina. 

Second.  That  the  said  brig,  sometime  in  the  early  part  of  June  last,  sailed 
from  the  said  port  of  Charleston,  bound  to  the  said  port  of  Key  West,  under  the 
command  of  the  said  John  Williams  as  master.  And  that  in  the  course  of  tlie 
said  voyage,  and  sometime  on  or  about  the  twentieth  day  of  Juno  last,  the  said 
brig  got  on  shore  on  the  Florida  Reef,  and  suffered  great  damage.  That  the 
said  brig  was  subsequently  got  off  and  carried  into  Key  West,  where  it  was  found 
that  it  was  necessary  that  she  should  undergo  a  course  of  thorough  and  expen- 
sive repairs,  and  be  furnished  with  certain  supplies,  in  order  to  render  her  sea- 
worthy and  fit  to  go  to  sea. 

Third,  That  the  said  John  Williams,  master  as  aforesaid,  accordingly  went  on 
and  repaired  said  brig,  and  purchased  said  supplies,  and  that  the  expenses  of 
such  repairs  and  supplies  necessarily  amounted  to  about  twenty-one  hundred 
dollars.  That  the  said  master,  not  having  the  funds  to  pay  for  the  said  repaii^ 
and  supplies,  applied  to  this  libellant  at  Key  West  aforesaid,  for  a  loan  of  part 
of  the  amount,  necessary  for  that  purpose.  And  tliat  this  libellant  accordingly 
advanced  to  the  said  John  Williams,  for  the  use  of  the  said  brig,  and  on  her 
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credit  and  that  of  her  said  roaster  and  owners,  on  the  eighth  day  of  July  last, 
the  sum  of  sixteen  hundred  and  six  dollars  and  seventy-five  cents,  to  be  repaid 
to  this  libellant  on  the  arrival  of  the  said  brig  at  New  York  (to  which  port  she 
was  destined  from  Key  West  aforesaid),  and  that  the  sum  of  sixteen  hundred 
and  six  dollars  and  seventy-five  cents  was  applied  by  the  said  John  Williams 
towards  payment  of  the  said  repairs  and  supplies. 

Fourth,  That  shortly  after  the  making  of  the  said  advance  by  this  libellant, 
the  said  brig  sailed  from  Key  West  for  the  port  of  New  York,  where  she  arrived 
some  two  or  three  days  since.  That  after  her  arrival  at  the  said  port  of  New 
York,  this  libellant  applied  to  the  said  John  Williams,  master  as  aforesaid,  for 
repayment  of  the  said  amount  so  advanced  by  him  as  aforesaid,  which  the  said 
master  declined,  on  the  ground  that  he  was  utterly  unable  so  to  do.  And  that 
the  said  brig  has  now  been  taken  possession  of  by  one  of  her  said  owners,  who 
refuses  to  recognize  the  said  debt,  or  make  any  provision  therefor,  to  the  dam- 
age of  this  libellant  of  the  full  sum  of  sixteen  hundred  and  six  dollai-s  and 
seventy-five  cents. 

Fifth.  That  the  said  brig,  on  her  said  voyage  from  Key  West  to  New  York, 
brought  a  cargo  of  freight,  the  whole  or  the  greater  part  of  which  is  now  on 
board  of  the  said  brig,  and  the  freight  whereof  is  still  uncollected. 

Sixth.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  pi-ays  that  process  in  due  form  of  law,  according  to  the 
course  of  tliis  Honorable  Court  in  causes  of  admiralty  and  maritime  jurisdiction, 
may  issue  against  the  said  brig,  her  tackle,  apparel,  furniture,  and  freight, 
wheresoever  the  same  shall  be  found,  and  that  all  persons  claiming  any  right, 
title,  or  interest  therein  may  be  cited  to  appear  and  to  answer,  upon  oath,  all 
and  singular  the  matters  aforesaid,  and  that  this  Honorable  Court  would  be 
pleased  to  decree  the  payment  of  the  amount  so  due  to  the  libellant,  with  costs, 
and  that  the  libellant  may  have  such  other  and  further  relief  as  in  law  and  jus- 
tice he  may  be  entitled  to  receive. 

Gbiffin  &  Havens, 

Proctors  for  Libellant. 
George  Gkiffin, 

Advocate  for  Libellant. 

{Verification  as  in  Form  No.  1.) 


No.  81. — A  LIBEL  IN  PEBSONAM   AGAINST  THE  0WNEB8  FOB  SUPPLIES  OBDEBED 
BY  THE  MASTEB  IN  A  FOBEIGN  POBT. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Simeon  H.  Lewis,  and  John  C.  Clapp,  of  Boston,  in  the  State  of 
Massachusetts,  grocers,  against  Gilbert  Hatfield,  and  James  T.  Bei-tine,  now  or 
late  owners  of  the  brig  or  vessel  called  the  Gulielma,  of  New  York,  in  a  cause  of 
contract,  civil  and  maritime,  alleges  as  follows: 

First,  That  at  various  times  during  the  year  eighteen  hundred  and  forty-one, 
the  said  brig  Giilielma,  then  under  the  command  of  Richard  Smith,  and  owned 
by  the  said  Gilbert  Hatfield,  and  James  F.  Bertine,  was  lying  at  Boston  afore- 
said, and  standing  in  need  of  stores,  provisions,  and  other  necessaries,  to  enable 
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her  to  perform  her  intended  voyage  or  voyages,  and  the  libellants,  at  the  request 
of  the  said  roaster  of  the  said  brig,  did  furnish  to  and  for  the  use  of  the  said  bri^t 
provisions,  stores,  and  other  necessaries,  to  enable  said  brig  to  perform  her  said 
intended  voyage  or  voyages,  to  the  amount  of  four  hundred  and  twenty-five 
dollai*s  and  five  cents,  which  said  bill  is  hereunto  annexed,  signed,  and  approved 
by  the  said  master;  and  the  said  provisions,  stores,  and  other  necessaries  were 
fui-nished  on  the  credit  of  the  said  brig,  and  the  master  and  owners  thereof. 

Second.  That  the  libellants  have  repeatedly  requested  tlie  said  master  and 
tiie  said  owners  to  pay  them  the  said  sum  of  money  so  due  tlie  libellants,  for 
the  provisions,  stores,  and  other  necessaries  so  fuminhed  as  aforesaid,  but  that 
the  said  master  and  owners  have  hitherto  neglected  and  refused  to  pay  the  same, 
and  still  neglect  and  refuse  so  to  do.  And  that  the  sum  of  one  hundred  and 
sixty-nine  dollars  and  five  cents,  with  the  interest,  is  still  due  to  the  libellant 
over  and  above  all  payments  and  deductions. 

Third,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellants  pray  that  process  in  due  form  of  law,  according  to 
the  coui*se  of  this  Honorable  Court  in  causes  of  admii*alty  and  maritime  juHs- 
diction,  may  issue  against  the  said  Gilbert  Hatfield,  and  James  F.  Bertine, 
owners  as  aforesaid,  and  that  they  may  be  required  to  answer,  on  oath,  all  and 
singular  the  mattei-s  aforesaid,  and  that  this  Honorable  Court  would  be  pleased 
to  decree  the  payment  of  the  amount  due  as  aforesaid,  with  interest  and  costs, 
and  that  the  libellants  may  have  such  other  and  further  relief  as  in  Uw  and 
justice  they  are  entitled  to  i*eceive. 

BuRB  &  Benedict,  Proctors  for  Libellant 
E.  C.  Benedict,  Advocate. 


No.  82. — JUBAT  BY  AN  ATTOBNEY  IN  FACT. 

Southern  District  of  New  ForA*,  ss. 

A.  B.,  of  said  district,  being  duly  sworn,  says  that  he  is  the  attorney  in  fact 
for  the  libellants  above  named,  who  reside  in  Boston,  and  that  the  foregoing 
libel  is  true,  according  to  his  best  knowledge  and  belief.  The  reason  that  this 
affidavit  is  made  by  deponent  is  that  the  libellants  are  not  within  this  district 
or  within  100  miles  of  New  York  city.  Deponent^s  means  of  knowledge  consist 
of  letters  and  telegrams  received  from  the  said  libellants. 

A.B. 

Sworn  before  me, 

J.  W.  Nelson,  U.  S.  Commissioner. 

SCHEDULE. 

{A  copy  of  the  bill  of  items,) 


No.  83. — A  LIBEL  IN  PEB80NAM  BY  A  BUTCHEB  AGAINST  THE  0WNBB8  OF  A 
PASSEN6EB  BOAT  ON  THE  HUDSON  RIVER  FOR  SUPPLIES  OF  MEAT  FROM  DAY 
TO  DAY. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  Unitea 
States  in  and  for  tlie  Southern  District  of  New  York. 

,  The  libel  of  James  McCur,  of  the  city  of  New  York,  butcher,  against  Ancrara 
LivingsUm,  and  Charles  H.  Hedges,  owners  of  the  steamboat  Hudson,  in  a  cause 
of  contract,  civil  and  maritime,  alleges  as  follows: 
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First  That  during  the  months  of  January,  February,  March,  April,  May,  June, 
and  July,  of  the  year  one  thousand  eight  hundred  and  forty-six,  the  said  steam- 
boat, whereof  the  said  Livingston  and  Hedges  were  ownei-s,  being  a  passenger 
steamboat,  and  engaged  in  making  trips  on  the  Hudson  river,  to  and  from  the 
ports  of  New  York  and  Hudson,  this  libellant  did  furnish  meats  from  time  to 
time  to  said  steamboat,  at  the  request  of  the  master  thereof,  a  full  account  of 
which  is  contained  in  the  schedule  hereunto  annexed,  amounting  in  the  whole  to 
the  sum  of  one  hundred  and  eighty -eight  dollai-s  and  fifteen  cents,  over  and 
above  all  credits. 

Second.  That  the  said  meats  were  fui*ni8hed  for  the  use  of  said  steamboat, 
for  the  daily  consumption  of  her  passengers,  officers,  and  crew,  and  were  nec- 
essary to  enable  her  properly  to  make  her  said  trips  and  earn  passage  money. 

Third,  That  although  often  requested,  the  said  ownei*s  have  not  paid  the  said 
amount,  nor  any  part  thereof,  to  this  libellant,  and  that  the  same  is  now  justly 
due  him. 

Fourth,  That  all  and  singular  the  premises  are  true,  and  within  the  admii-alty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court 

Wherefore  the  libellant  prays  that  a  monition,  according  to  the  course  of 
this  Honorable  Court,  in  cases  of  admiralty  and  maritime  jurisdiction,  may 
issue  against  the  said  defendants,  and  that  they  may  be  required  to  answer,  on 
oath,  all  and  singular  the  matters  aforesaid,  and  that  this  Honorable  Court  would 
be  pleased  to  decree  the  payment  of  the  amount  so  due  to  tlie  libellants,  with 
costs,  and  that  the  libellant  may  have  such  other  and  further  relief  as  in  law 
and  justice  he  may  be  entitled  to  receive. 

Burr  &  Benedict,  Proctors. 
E.  C.  Benedict,  Advocate. 
(Verification  as  in  No,  1.) 
schedule. 
(Copy  bill  of  items.) 


No.  84 — Affidavit  to  obtain  summons. 
Brig  Lowell,  Captain  Wm.  Lawrence,  and  Owners, 

To  Bernard  Glancy,  Dr. 
To  wages  as  second  mate,  from  July  10,  1843,  to  January  20, 

1844,  at  $20  a'month, $126  66 

Credit. 
By  one  month^s  advance,  .....  $20  00 

Cash  in  Gibraltar,    .  .  .  .  .  .         15  00 

Cash  in  Messina,  .  .  .  .  .  30  00 

Hospital  money,  6  months,  .  .  .  .  1 20 

66  20 


Balance  due,  .  .  .  $60  46 

Southern  District  qf  New  York,  ss, 

Bernard  Glancy,  late  mariner  on  board  the  brig  Lowell,  being  duly  sworn 
says — that  in  July,  1843,  he  shipped  on  board  the  brig  Lowell,  whereof  William 
Lawrence  was,  and  still  is,  master,  then  lying  in  the  port  of  New  York,  as  sec- 
ond mate  [or  ordinary  seaman,  or  mate,  or  cook,  as  the  case  may  be],  at  the 
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wages  of  twenty  dollars  a  month,  to  perform  a  voyage  to  one  or  more  ports  in 
the  Mediterranean,  and  back  to  the  United  States,  and  signed  the  usual  ship- 
ping articles  for  said  voyage,  which  are  retained  by  the  said  master.  That  the 
deponent  performed  said  voyage,  and  in  all  respects  did  his  duty  as  such  second 
mate,  till  the  arrival  of  said  vessel  in  the  port  of  Palermo,  where,  without  cause, 
he  was  turned  ashore  from  said  vessel  by  the  said  master,  and  prevented  from 
performing  the  remainder  of  the  voyage.  That  he  returned  to  the  United  States 
as  passenger  in  another  vessel,  and  said  brig  Lowell  arrived  at  the  port  of  New 
York,  on  the  20th  day  of  January,  instant,  where  she  now  is.  That  there  is 
now  due  to  him,  for  his  wages  on  said  voyage,  a  balance  of  sixty  dollars  and 
upwards,  as  shown  by  the  above  schedule,  which  is  just  and  true,  which  balance 
the  said  master  has  refused  to  pay. 

Bebkabd  Glajtct. 
Sworn,  January  30,  1844, 
before  me, 

George  W.  Morton,  U.  S.  Commissioner. 
lOr  Jiistice  cf  the  Peace,  or  District  Judge, 
as  the  case  may  be.] 


No.  85.— Pbelihikabt  summons  fob  seamen's  wages. 

To  the  Masters  and  Owners  of  the  Brig  LowelL 

I,  George  W.  Morton,  United  States  Commissioner,  do  hereby  summon  you  to 
be  and  appear  before  me,  at  my  office,  at  the  United  States  Courts,  in  the  Fed- 
eral Building  in  the  city  of  New  York,  on  the  thirty-first  day  of  January,  instant, 
at  ten  o'clock  in  the  forenoon  of  that  day,  then  and  there  to  show  cause,  if  any 
you  have,  why  process  of  attachment  should  not  issue  from  the  District  Court 
of  this  District  against  the  brig  Lowell,  her  tackle,  apparel,  and  furniture,  ac- 
cording to  the  course  of  Admiralty  Courts,  to  answer  the  claim  of  Bernard 
Glancy,  for  mariner's  wages. 

Given  under  my  hand,  this  thirtieth  day  of  January,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  forty-five. 

Geo.  W.  Mobton,  U.  S.  Commissioner. 

BuBB  &  Benedict,  Proctors. 


No.  86 — Affidavit  of  sebyice  of  the  summons. 

Southern  District  of  New  York,  ss, 

John  C.  Magrath,  of  the  city  of  New  York,  clerk,  being  duly  sworn,  says — 
That  on  the  thirteentli  day  of  January,  instant,  he  served  the  summons,  of 
which  the  within  is  a  copy,  by  delivering  the  same  to  the  master  of  the  brig 
Lowell,  therein  named.  [  Or  by  leaving  the  same  on  board  the  brig  Lowell, 
within  named,  with  the  persons  in  charge  thereof,  the  master  being  absent. 
Or,  by  fastening  the  same  in  a  conspicuous  place  on  the  mast  of  said  vessel,  no 
person  being  on  board  in  charge  thereof.] 

J.  C.  Magbath. 
Sworn,  January  31,  1844, 
before  me, 

Geo.  W.  Mobton,  U.  S.  Commissioner. 
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No.  87. — Ckbtificate  of  the  magistbatb. 

I  hereby  certify  to  the  Clerk  of  the  District  Court  for  the  Southern  District 
of  New  York,  that  there  is  sufficient  cause  of  complaint  whereon  to  found  Ad- 
miralty Process  agaiDst  the  brig  Lowell,  her  tackle,  apparel,  and  fumitui*e,  to 
answer  for  the  wages  of  Bernard  Glancy. 

January  31,  1844 

Georob  W.  Morton,  U.  S.  Coramissionen 


No.  88.— LiBBL   IN  BBM  FOB  SEAHEN'S  WAGES,  AFTEB  PBELIMINABY  SUMMONS 
BEFORE  A  MAGISTRATE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Bernard  Glancy,  mariner,  foi^nerly  second  mate  of  the  brig  Low- 
ell,  whereof  William  Lawrence  then  was  and  is  master,  against  the  said  brig 
Lowell,  her  tackle,  apparel,  and  furniture,  and  against  all  persons  lawfully  in- 
tervening for  their  interest  therein,  in  a  cause  of  wages,  civil  and  maritime,  al- 
leges as  follows: 

First,  That  some  time  in  the  month  of  July,  one  thousand  eight  hundred  and 
forty-three,  the  said  vessel  being  in  the  port  of  New  York,  and  bound  on  a  voy- 
age thence  to  one  or  more  ports  in  the  Mediterranean  Sea,  and  back  to  the 
United  States,  the  said  master,  by  himself  or  his  agent,  did  ship  and  hire  the 
libellant  to  serve  as  second  mate  on  board  the  said  vessel,  for  the  said  voyage, 
at  the  wages  of  twenty  dollars  per  month.  Tliat,  for  the  due  performance  of 
the  said  voyage,  the  libellant  signed  shipping  articles,  which  are  now  in  the 
possession,  or  under  the  control  of  the  said  master,  and  which  the  libellant 
prays  may  be  produced  to  this  Honorable  Court,  for  further  certainty  in  the 
premises,  and  for  the  benefit  of  the  libellant;  and  that,  in  pursuance  of  the 
said  agreement,  the  libellant  entered  into  the  service  of  the  said  brig,  as  such 
second  mate,  on  or  about  the  tenth  day  of  the  month  of  July,  in  the  year  afore- 
said. 

Second,  That  the  said  brig  having  taken  on  board  a  cargo,  proceeded  there- 
with, and  with  the  libellant  on  board,  for  the  port  of  Gibraltar,  where  she  safely 
arrived,  and  discharged  her  cargo,  and  made  freight.  That  she  proceeded  thence 
to  Sardinia  with  certain  specie  on  board,  where  she  safely  arrived;  and  that  she 
proceeded  thence  to  Messina,  where  she  safely  arrived,  and  discharged  the  said 
specie,  and  having  taken  on  board  another  cargo,  she  proceeded  therewith,  and 
with  tlie  libellant  on  board,  for  the  port  of  Palermo,  where  she  safely  arrived,^ 
and  where  slie  completed  her  cargo. 

Third.  That  while  the  said  vessel  was  lying  at  Palermo  aforesaid,  on  the  tenth 
day  of  December,  1843,  the  said  master  unjustly,  and  without  any  cause,  and 
without  the  consent  of  the  libellant,  and  against  his  will,  turned  him  on  shore, 
and  would  not  permit  him  to  perform  the  remainder  of  the  voyage,  and  the  said 
brig  completed  said  voyage,  and  arrived  at  the  port  of  New  York,  on  the  twenty- 
ninth  day  of  January,  1844,  where  she  now  is. 

Fourth,  That  during  the  whole  time  the  libellant  was  on  board  the  said  brig, 
to  wit,  from  the  time  of  his  entering  on  board  thereof,  to  the  time  of  his  dis- 
charge therefrom,  he  well  and  faithfully  performed  his  duty  as  such  second  mate, 
and  was  obedient  to  all  lawful  commands  of  the  said  master,  as  the  master  of 
the  said  brig,  whereby  he  became  entitled  to  demand  wages  for  the  whole  voy- 
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age  of  Baid  vessel,  till  her  return  to  Ihe  United  States;  and  at  the  time  of  his  ar- 
rival in  New  York,  there  was  due  to  him  the  sum  of  sixty  dollars  and  upwards, 
over  and  above  all  just  deductions. 

Fifth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  brig  Lowell,  her  tackle,  apparel,  and  furniture, 
and  tliat  all  persons  claiming  any  right  or  interest  therein  may  be  cited  to  ap- 
pear and  answer  all  and  singular  the  mattera  aforesaid,  and  that  this  Honorable 
Court  would  be  pleased  to  decree  the  payment  of  wages  aforesaid,  with  costs, 
and  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the  same;  and  that 
the  libellant  may  have  such  other  and  further  relief  in  the  premises,  as  in  law 
and  justice  he  may  be  entitled  to  receive. 

BuBB  <fe  Benedict,  Proctors  for  Libellant. 
BuBR,  Advocate. 
(Verification  as  in  No,  1.) 


No.  89. — Libel  in  bem  by  a  seaman  fob  wages  when  the  vessel  has  left 

THE   POBT   WHEBE    HIS  VOYAGE    ENDED — OB  IS  ABOUT  TO   LEAVE — IN  WHICH 
CASES  IMMEDIATE  PKOCEBS  MAY  ISSUE  WITHOUT  A  SUMMONS. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  John  Graham,  of  said  district,  late  seaman  on  board  the  schooner 
State  Rights,  whereof  Sylvanus  Cumraings  now  is  or  lately  was  master,  against 
the  said  schooner,  her  tackle,  apparel,  and  furnitui*e,  and  against  all  persons 
lawfully  intervening  for  their  interest  in  said  schooner,  in  a  cause  of  wages,  civil 
and  maritime,  alleges  as  follows: 

First,  That,  some  time  in  the  month  of  January  last,  said  schooner,  then  lying 
in  the  port  of  Charleston,  and  bound  on  a  voyage  thence  to  Murfreesborough,  in 
North  Carolina,  and  back,  the  said  master,  by  himself  or  his  agent,  hired  the 
libellant  to  serve  as  seaman  on  board  the  said  vessel,  during  the  said  voyage,  at 
the  wages  of  sixteen  dollars  per  month,  by  verbal  agreement,  the  libellant  hav- 
ing signed  no  shipping  articles.  That  in  pui*suance  of  said  agreement,  the  libel- 
lant entered  on  board  and  into  the  sei*vice  of  the  said  ship  as  such  seaman,  on 
or  about  the  twenty-ninth  day  of  the  said  month  of  January.    ■ 

Second,  That  the  said  schooner  having  taken  on  board  a  cargo,  proceeded 
therewith,  and  with  the  libellant  on  board,  for  Murfi-eesborough,  where  she 
safely  arrived,  and  discharged  her  cargo,  and  made  freight.  That  having  taken 
on  board  another  cargo,  she  proceeded  therewith,  and  with  the  libellant  on  board, 
for  the  port  of  Charleston,  where  she  safely  arrived,  and  discharged  her  cargo, 
and  made  freight,  and  her  voyage  ended. 

Third,  That  at  the  request  of  said  master,  the  libellant  continued  on  board  the 
said  schooner,  at  the  wages  aforesaid,  and  the  said  schooner  having  taken  on 
board  another  cargo,  proceeded  therewith,  and  with  the  libellant  on  board,  for 
the  port  of  Jericho,  in  the  State  of  Georgia,  where  she  safely  arrived,  and  dis- 
charged cargo,  and  made  freight.  That  having  taken  on  board  a  cargo  of  live 
oak,  she  proceeded  therewith,  and  with  the  libellant  on  board,  for  the  port  of  Nor- 
folk, where  she  safely  arrived,  and  discharged  a  portion  of  her  cargo,  and  made 
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freight  That  she  proceeded  from  thence  with  the  residue  of  her  cargo,  and  the 
libellant  on  board,  for  the  port  of  Philadelphia,  where  she  safely  arrived,  and  dis- 
charged her  cargo,  and  made  freight.  That  having  taken  on  board  another  cargo, 
she  proceeded  therewith,  and  with  tlie  libellant  on  board,  for  the  port  of  New 
York,  where  she  safely  arrived,  and  the  libellant  was  duly  discharged,  on  the 
seventh  day  of  August  last,  and  the  said  schooner  has  since  made  another  voyage. 

Fourth.  That  during  the  whole  time  he  was  on  board  of  said  vessel  to  the  time 
of  his  discharge  therefrom,  he  well  and  faithfully  performed  his  duty  as  such 
seaman,  and  was  obedient  to  all  lawful  commands  of  the  said  master,  and  the 
other  officers  of  the  said  schooner,  and  was  entitled  to  be  paid  his  wages,  which 
were  then  due,  and  amounted  to  the  sum  of  eighty-nine  dollars  and  upwards, 
over  and  above  all  just  deductions. 

Fifth.  That  the  said  schooner  has  left  the  port  of  delivery,  where  the  said 
voyage  ended,  without  paying  to  the  libellant  the  balance  of  wages  due  to  him 
as  aforesaid. 

[Or  thiSy  if  it  be  true : — 

F{fth.  That  the  said  schooner  is  about  to  proceed  to  sea  before  the  end  of  ten 
days  next  after  the  delivery  of  her  cargo  or  ballast] 

Sixth.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  courts  of  admiralty,  and  of  this  Honorable  Court,  in  cases  of  ad- 
miralty and  maritime  jurisdiction,  may  issue  against  the  said  schooner,  her 
tackle,  apparal,  and  furniture,  and  that  all  persons  claiming  any  right,  title,  or 
interest  therein  may  be  cited  to  appear  and  answer,  upon  oath,  all  the  matters 
aforesaid,  and  that  this  Honorable  Court  will  be  pleased  to  decree  the  payment 
of  the  wages  aforesaid,  with  costs,  and  that  the  said  vessel  may  be  condemned 
and  sold  to  pay  the  same,  and  that  the  libellant  may  have  such  other  and  further 
relief  in  the  premises,  as  in  law  and  justice  he  may  be  entitled  to  receive. 

BuBB  <&  Benedict,  Proctors. 
BuBB,  Advocat/^. 
{Verification  as  in  No.  1.) 


No.   90.— A   LIBEL  IN  BEM  AND  IN  PERSONAM  BY  SEVERAL  SEAMEN   AGAINST  A 
SHIP,  FREIGHT,  AND  MASTER,  FOR  WAGES  AND  SHORT  ALLOWANCE  OF  BREAD. 

To  the  Honomble  Samuel  R.  Betts,  Judge  of  the  Distiict  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  John  C.  Duffie,  Alfred  Sandford,  Alexander  Wilson,  Benjamin 
Hoffman,  Robert  Twiss,  and  Charles  McCarthy,  of  said  district,  mariners,  late 
seamen  on  board  the  barque  Childe  Harold,  whereof  one 

Crosby  now  is,  or  lately  was  master,  against  the  said  barque,  her  tackle,  appaiel, 
and  furniture,  and  the  freight  due  for  her  cargo,  now  or  lately  laden  therein; 
also,  against  all  persons  lawfully  intervening  for  their  interest  in  said  vessel, 
and  against  Crosby,  master  of  said  vessel,  in  a  cause  of  wages, 

civil  and  maritime,  alleges  as  follows: 

First.  That  some  time  in  the  month  of  November,  one  thousand  eight  hun- 
dred and  forty-four,  the  barque  Childe  Harold,  whereof  the  said  Crosby 
was  master,  then  lying  in  tlie  port  of  New  York,  and  bound  on  a  voyage  from 
the  said  port  of  New  York,  to  one  or  mora  ports  in  South  America,  and  back  to 
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a  port  of  discharge  io  the  United  States;  the  said  master,  by  himself  or  hia 
agent,  hired  the  libellants,  the  said  Duffie,  Hoffman,  Wilson,  Sandford,  McCarthy, 
and  Twiss,  to  serve  as  seamen,  and  the  libellant  Howland,  to  serve  as  an  ordi- 
nary seaman,  on  board  said  vessel,  for  and  during  the  voyage,  at  and  after  the 
rate  of  wages  of  eleven  dollars  per  month  to  each  of  the  libellants,  except  the 
libellant  Howland,  who  was  to  receive  the  wages  of  seven  dollars  per  month. 
That,  for  the  due  performance  of  the  said  voyage,  the  libellants  signed  shipping 
articles,  which  are  now  in  the  possession  or  under  the  control  of  the  master  or 
owners  of  the  said  vessel,  and  which  the  libellants  pray  may  be  produced  to  this 
Honorable  Court,  for  further  certainty  in  the  premises,  and  for  the  benefit  of 
the  libellants.  That  in  purauance  of  the  said  agreement,  the  libellants  entered 
into  the  service  of  the  said  vessel  as  such  seamen  as  aforesaid,  on  or  about  the 
thirteenth  day  of  the  month  of  November,  in  the  year  aforesaid. 

Second.  That  the  said  vessel,  having  taken  on  board  a  cargo,  proceeded  there- 
with, and  with  the  libellants  on  boai*d,  for  the  port  of  Callao,  where  she  safely 
arrived,  and  delivered  her  cargo,  and  made  freight.  That  the  said  vessel  having 
taken  ballast  on  board,  proceeded  therewith,  and  with  the  libellants  on  board, 
for  the  port  of  Aquico,  where  she  safely  arrived.  That  having  there  taken  on 
board  a  cai  go,  she  proceeded  therewith,  and  with  the  libellants  on  board,  for 
the  port  of  Arica,  where  she  safely  aiTived,  and  where  she  took  on  board  some 
additional  cargo,  and  proceeded  to  tlie  port  of  New  York^  where  she  safely  ar- 
rived on  or  about  the  fourth  day  of  October  instant,  where  she  now  is,  and 
where,  since  the  arrival  of  the  said  vessel,  the  libellants  have  all  been  duly  dis- 
charged from  the  service  thereof. 

Third.  That  during  the  voyage  from  New  York  to  Callao,  and  for  about  one 
month  and  a  half,  the  libellants  were  on  a  short  allowance  of  good  and  whole- 
some ship  bread,  the  bread  which  was  furnished  to  the  libellants  being  mouldy, 
rotten,  and  wormy,  and  unfit  to  be  eaten;  and  that  during  all  the  voyage  from 
tlie  port  of  Callao  to  Aquico,  and  from  thence  till  the  return  of  the  vessel  to 
this  port,  and  for  the  period  of  about  six  months  and  a  half,  they  were  on  a 
short  allowance  of  good  and  wholesome  ship  bread  (the  bread  that  was  fur- 
nished to  tlie  libellants  being  of  the  same  description  as  that  furnished  for  their 
use  on  the  passage  to  Callao),  the  said  master  having  neglecte'd  to  put  on  board 
the  requisite  quantity  of  provisions  for  the  said  voyage,  according  to  the  act  of 
Congress  in  such  case  made  and  provided. 

Fourth.  That  during  the  whole  time  the  libellants  were  on  board  the  said 
vessel,  they  well  and  faithfully  perfoi-med  their  duty  as  such  seamen,  as  afore- 
said, and  were  obedient  to  all  lawful  commands  of  the  said  master  and  the 
other  officers  of  the  vessel,  whereby  and  by  reason  of  being  put  on  such  short . 
allowance  as  aforesaid,  they  became  entitled  to  demand  from  the  said  vessel  as 
follows: — The  libellant  Duffie,  for  his  wages  and  short  allowance,  the  sum  of 
one  hundred  and  forty-six  dollars  and  upwards,  and  each  of  the  libellants 
Hoffman,  Wilson,  Sandford,  Twiss,  and  McCarthy,  the  sum  of  eighty-eight  dol- 
lars, and  the  libellant,  Howland,  the  sum  of  fifty-six  dollars. 

Fifth.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellants  pray  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  barque  Childe  Harold,  her  tackle,  apparel, 
and  furniture,  and  her  freight  aforesaid;  and  that  the  said  Crosby, 
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master  of  the  said  vessel,  and  all  persons  having  any  light,  title,  or  interest  in 
said  barque,  her  tackle,  apparel,  and  furniture,  may  be  cited  to  appear  and  an- 
swer all  the  matters  aforesaid,  and  that  this  Honorable  Court  would  be  pleased 
to  decree  the  payment  of  the  wages  and  damages  for  short  allowance  afore- 
said, with  costs,  and  that  the  said  vessel  may  be  condemned  and  sold  to  pay 
the  same,  and  that  the  libellants  may  have  such  other  and  further  relief  in  the 
premises,  as  in  law  and  justice  they  may  be  entitled  to  receive. 

BuKB  &  Brkedict,  Proctors  for  Libellants. 

£.  BuBB,  Advocate. 

{Verification  signed  by  all  LibellanU.) 


Xo.  91. — Libel  m  bbm  bt  the  seamen  of  a  Chinese  junk  fob  wages, 

EXPENSES,  AND  PASSAGE  MONET  HOME. 

To  the  Honorable  Samuel  R  Betts,  District  Judge  of  the  United  States  for  the 

Southern  District  of  New  York. 

The  libel  of  Hia  Sian,  Ungti,  Lin  Chengsi,  Koesing  Thiane,  Ohien  Atia,  Lim 
Akeing,  Kho  per  Le,  Lip  Hap,  Sim  Agu,  Chien  Ten  Yeng,  Lia  Lai,  Tan  Sam 
Seng,  Ungtian  Yong,  Yer  Achin,  Lim  Ale,  Gabun  Hap,  Chen  Asn,  Chwa  Ackun, 
Lim  tai  Cheng,  Chia  a  Soey,  Ong  a  Hiong,  Tan  a  Lak,  Chew  Ate,  Khoto  Sun, 
Ung  Along,  Sio  a  Chiok,  Chinese  mariners  of  the  province  of  Canton,  in  China, 
against  the  Chinese  junk  Keying,  her  tackle,  apparel,  and  furniture,  and  against 
all  persons  intervening  for  tlieir  interest  therein,  in  a  cause  of  wages,  civil  and 
maritime,  alleges  as  follows: 

First,  That  they  were  shipped  as  mariners  at  Whampoa,  near  Canton,  in 
China,  in  a  certain  vessel  called  a  Chinese  junk,  bearing  the  name  Keying,  now 
lying  in  the  port  of  New  York,  by  one  Kellet,  who  assumed  to  be  the 

master  thereof^  for  a  voyage  to  Batavia  or  Singapore,  for  sugar  or  opitim,  and 
then  to  Cliusan,  or  any  other  port,  but  the  voyage  was  to  continue  only  eight 
months,  after  which  they  were  to  continue  with  the  ship  or  not,  as  they  pleased; 
and  whatever  port  they  went  to,  they  were  to  be  sent  back  to  Canton  or  Wham- 
poa, by  the  said  Kellet,  as  master  of  the  said  vessel,  wlio  was  to  pay  all  their  ex- 
penses in  such  foreign  ports.  That  they  wei*e  so  shipped  on  the  fourteenth  day 
of  September  last,  by  a  written  conti-act,  which  was  retained  by  said  Kellet. 

Second.  That  tliey  all  then  entered  on  board  the  said  junk,  and  tlie  said  junk 
sailed  from  Whampoa  with  them  on  board  as  the  crew  thereof,  and  they  contin- 
ued on  board,  working  as  such  crew,  until  they  arrived  at  New  York  some  time 
since,  and  have  continued  on  board  of  the  said  junk,  as  the  crew  thereof,  until 
the  sixth  day  of  September  instant,  when  they  left  the  same. 

Third.  That  the  said  vessel  did  not  stop  at  Batavia,  nor  Singapore,  nor  procure 
any  cargo  of  sugar  or  opium,  or  other  cargo,  but  they  were  forced  to  come  in 
the  vessel  to  this  port  of  New  York,  and  there  the  voyage  appeai*ed  to  have 
been  for  the  purpose  of  exhibiting  the  junk,  its  fixtures  and  crew,  as  a  curiosity, 
and  for  hire,  by  which  the  said  Kellet,  and  those  who  have  been  connected  with 
him,  have  made  large  sums  of  money. 

Fourth.  That  on  the  voyage  they  were  greatly  dissatisfied,  and  expressed  such 
dissatisfaction  to  the  said  Kellet,  when  they  found  that  they  had  passed  Java 
and  Singapore,  but  were  forced  by  violence  and  severity,  by  blows  and  stripes, 
to  work  the  junk  on  her  voyage. 
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Fifth,  That  since  their  arrival  at  New  York,  they  have  become  anxious  to  re- 
turn home  to  China,  where  they  have  families,  and  are  destitute  of  all  means  of 
support,  and  of  all  means  of  getting  home  to  China,  and  are  unprovided  with 
clothing  or  necessaries  for  resisting  the  weather  of  the  cold  climate  of  this 
country. 

Sixth,  That  the  said  junk  is  now  ready  for  sea,  having  been  lately  made  ready 
for  that  purpose,  and  is  about  proceeding  on  some  voyage  on  the  high  seas,  to 
these  libellants  unknown,  without  providing  them  with  the  means  of  returning 
home,  or  of  support  in  the  mean  time,  and  they  are  no  longer  bound  to  continue 
with  the  said  junk. 

Seventh,  That  the  monthly  wages  which  they  were  to  receive  were  at  the  fol- 
lowing rates: — Hia  Siang,  eleven  dollars;  Sim  Agu  and  Ungti,  each  nine  dol- 
lars; Ling  Chensi,  Kho  Sing  Thiam,  Lia  Lai,  Leina  Kung,  Kho  per  Le,  Lip 
Hap,  Chin  ten  Yeng,  Tan  Sam  Seng,  Ungtian  Yong,  Chein  a  Tai,  each  eight 
dollars  a  month ;  and  Yer  a  Chin,  Lim  a  Lee,  Gobun  Hap,  Cheva  Asa,  Chiva 
Achan,  Lira  tai  Chong,  Tan  a  Lak,  Chia  Assey,  Ong  a  Hiong,  Cliien  Ate,  Khote 
sun,  Ung  a  Cong,  Sio  a  Chiok,  were  each  to  receive  six  dollars,  all  which  wages 
were  due  to  them,  to  be  computed  from  the  time  of  sailing  to  the  sixth  day  of 
September  instant,  only  deducting  three  months^  wages  in  advance  paid  to  eachf 
and  the  further  sum  of  twelve  dollars  each,  since  their  anival  here,  which  waa 
for  their  expenditure  while  here;  and  your  libellant,  Hia  Siang,  receiving  four 
months' advance  wages  at  Whampoa. 

Eighth.  That  they  are  severally  entitled  to  wages  from  the  time  of  their  ship- 
ping and  sailing  in  the  said  junk  to  the  last  mentioned  date;  and  also  to  money 
sufficient  to  procure  a  passage  back  to  China,  and  to  support  in  the  meantime, 
until  they  can  procure  such  passage,  which  will  cost  between  one  and  two  hun- 
dred dollars  for  each  man. 

Ninth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Couii;. 

Wherefore  your  libellants  pray  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court,  in  causes  of  admiralty  and  maritime  juris- 
diction may  issue  against  the  said  vessel  the  Chinese  junk  Keying,  her  tackle, 
apparel,  and  furniture,  and  that  all  persons  claiming  any  right  in  said  vessel, 
and  especially  the  said  Kellet,  may  be  cited  to  appear  and  answer  this  libel, 
and  all  the  matters  aforesaid,  and  that  the  said  vessel,  her  tackle,  apparel,  and 
furniture,  may  be  condemned  and  sold  to  pay  the  amount  due  to  the  libellants, 
with  interest  and  costs,  and  that  the  libellants  may  have  such  other  and  further 
relief  in  the  premises,  as  in  law  and  justice  they  are  entitled  to  receive. 
[Signed] 

Chien  Atai, 
Lim  Akeing, 
Khoper  Le, 
Lip  Hap, 
Sim  Agu, 
Chien  ten  Yeng, 
Lia  Lai, 
Tan  Sam  Seng, 
Ung  tian  Yong, 


Ong  Ahiong, 
Chew  Ati, 
Khote  Sun, 
Ung  Along, 
Sio  a  Chiok, 
Hia  Siang, 
UngTi, 
Liu  Cheng  Li, 
Koesing  Thiam, 

Sworn  Sept.  7th,  1847, 
before  me, 

CUAJiLES  W.MOBTON, 

U.  S.  Commissioner. 


Yea  Achin, 
Lim  Ale, 
Gobun  Hap, 
Chiva  Asn, 
Chiva  Achan, 
Limtai  (Jhong, 
Tan  a  La, 
Chia  Assey. 


D.  D.  LoBD,  Proctor. 
D.  LoBD,  Advocate. 
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No.  92. — A  LIBEL  IN  REM  BY  THE  PILOT  OF  A  PBOPELLKR  ENOAQBD  IS  TO"W- 
INQ  ON  THE  HUDSON  BIVKB,  THE  CHAHPLAIN  CANAL,  AND  LAKE  CHAHPLAIN, 
FOB  WAGES. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  George  Mygatt,  of  said  district,  mariner,  against  the  steam  pro- 
peller Pilot,  whereof  David  Farr  now  is,  or  late  was,  master,  her  engine,  tackle, 
apparel,  and  furniture,  and  against  James  W.  Low  and  Francis  Dow,  owners 
of  said  steam  propeller  Pilot,  and  against  all  persons  intervening  for  their  in- 
terest in  said  boat,  in  a  cause  of  wages,  civil  and  maritime,  alleges  as  follows: 

First,  That  some  time  in  the  month  of  November  last,  the  above-named  own- 
ers did,  by  themselves  or  their  agents,  hire  the  libellant  to  serve  as  pilot  on 
board  of  such  steam  propeller  as  the  said  owners  should  designate  in  the  line 
of  propellers  running  from  New  York,  on  the  Hudson  river,  and  thence  by  the 
way  of  the  canal  and  Lake  Champrain,  to  St  Johns  in  Lower  Canada,  for  the 
season  then  next  ensuing,  at  the  usual  and  customary  wages,  and  the  wages  for 
wliich  the  libellant,  in  previous  years,  had  served  as  pilot,  being  twenty-ftve 
dollars  per  month.  That  in  pursuance  of  such  agreement,  the  libellant  first 
entered  on  board  and  into  the  service  of  the  steam  propeller  Phosnix,  one  of 
said  line,  as  such  pilot  as  aforesaid,  on  the  thirteenth  day  of  April  last 

Second.  That  the  libellant  continued  on  board  said  boat  Phoenix,  as  such  pilot, 
until  the  tenth  day  of  June  following,  when  by  the  orders  of  the  said  owners, 
or  their  agent,  he  was  transferred  on  board  the  steam  propeller  Pilot,  another 
of  said  line,  and  continued  to  navigate  her  as  pilot,  being  engaged  in  carrying 
cargo,  and  towing  boats,  and  earning  freight,  between  the  places,  and  the  river 
aforesaid,  until  the  twenty-fifth  day  of  November  instant,  when  the  season  end- 
ed, and  the  boat  was  laid  up,  and  the  libellant  discharged. 

Third,  That  during  the  whole  time  the  libellant  was  on  board  the  said  steam 
propeller  Pilot,  to  wit,  from  the  time  of  his  entering  on  board  thereof  to  the 
time  of  his  discharge  therefrom,  he  well  and  faithfully  performed  his  duty  as 
sucli  pilot  as  aforesaid,  and  was  obedient  to  all  lawful  commands  of  the  said 
master,  whereby  he  became  entitled  to  demand  and  have  of  and  from  the  said 
boat  Pilot  and  her  owners  the  sum  of  one  hundred  and  fourteen  dollars  and 
upwards,  over  and  above  all  just  deductions. 

Fourth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  steam  propeller  Pilot,  her  tackle,  apparel, 
and  furniture,  and  that  the  said  owners,  and  all  persons  intervening  for  their 
interest  in  said  boat,  may  be  cited  to  appear  and  answer  all  the  matters  afore- 
said, and  tliat  the  said  vessel  may  be  condemned  and  sold  to  pay  the  wages 
aforesaid,  and  that  the  libellant  may  have  such  other  and  further  relief  as  in 
law  and  justice  he  may  be  entitled  to  receive. 

BuBB  <fe  Benedict,  Proctors. 
E.  C.  Benedict,  Advocate. 
(Verification  as  in  No.  1.) 


Digitized  by 


Google 


686  APPENDIX. 

No.  98. — LiBBL  IN  PSBSONAM  BY  A  MASTER  AGAINST  THE  OWNER  FOR  WAGES. 

(Vide  the  Form  ante,  page  212.) 


No.  94. — Libel  against  owners  for  pilotage. 

To  the  HoDorable  Samuel  It.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Martin  Gray,  of  said  district,  pilot,  against  Russel  H.  Post,  Wil- 
liam Layton,  Noah  Stokeley,  and  Richard  P.  Williams,  now  or  late  owners  of 
the  ship  Elizabeth  Dennison,  in  a  cause  of  pilotage,  civil  and  maritime,  alleges 
as  follows: 

First,  That,  some  time  in  the  month  of  July,  a.  d.  1848,  the  said  ship  then 
being  in  tlie  port  of  New  York,  under  command  of  one  Spencer,  the  said  own- 
ers by  themselves,  or  their  agents,  employed  the  libellant  to  take  the  said  ves- 
sel to  sea,  from  the  port  of  New  York,  as  pilot  That  accoi-dingly  the  libelant 
went  on  board  said  vessel,  and  took  charge  of  the  same,  and  did  pilot  her  to  sea 
on  or  about  the  twenty-fifth  day  of  July  aforesaid. 

Second,  That  the  libellant  is  a  regular  pilot,  and  did  his  duty  faithfully  and 
according  to  the  best  of  his  ability,  as  the  pilot  of  said  vessel,  and  is  entitled 
to  the  regular  and  lawful  fees  for  such  service,  which  amount  to  the  sum  of 
thirty  dollars  and  sixty-three  cents,  which  sum  the  said  master  has  admitted  to 
be  due,  and  promised  to  pay  from  time  to  time,  but  which  is  still  due  and 
unpaid. 

Third,  That  all  and  singular  the  premises  are  true,  and  within  tlie  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  pi*ays  that  a  monition,  in  due  form  of  law,  ac- 
cording to  the  practice  and  course  of  this  Honorable  Court,  in  cases  of  admi- 
ralty and  maritime  jurisdiction,  may  issue  against  the  said  Russel  H.  Post, 
William  Layton,  Noah  Stokely,  and  Richard  P.  Williams,  and  that  they  may  be 
cited  to  appear  and  answer,  upon  oath,  all  and  singular  the  premises  aforesaid, 
and  that  this  Honorable  Coui*t  will  be  pleased  to  decree  the  payment  of  the 
amount  due  to  him  aforesaid,  with  interest  and  costs,  and  that  he  may  have  such 
other  and  further  relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

C.  L.  Benedict,  Proctor. 
E.  C.  Benedict,  Advocate. 
(Verification  ae  in  No,  1.) 


No.  95. — ^LlBEL  BY  THE  HOLDER  OF  A  BOTTOMBY  BOND  AGAINST  SHIP,  FREIGHT, 

AND  CARGO. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Charles  C.  Keyser,  of  Pensacola,  in  the  Temtory  of  Florida, 
against  the  brig  Bridgeton,  (whereof  William  A.  Benedict  now  is,  or  lately  was, 
master  and  part  owner,)  her  tackle,  apparel,  and  furniture,  and  against  all 
persons  lawfully  intervening  for  their  interest  therein,  in  a  cause  of  bottomry, 
civil  and  maritime,  alleges  as  follows:    . 

.  First,  That  the  said  brig  Bridgeton,  while  on  a  voyage  from  La  Guayra  to  the 
port  of  New  York,  during  the  month  of  August  last,  encountered  a  severe 
storm  and  gale,  which  injured  the  said  brig,  so  that  they  were  obliged  to  bear 
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away  for  Pensaoola,  to  refit  the  said  brig,  and  to  procure  repairs,  supplies,  and 
necessaries  to  enable  the  said  brig  topeiform  her  intended  voyage  to  New  York. 
That  the  said  William  A.  Benedict  being  a  stranger  at  Pensacola,  and  being  in 
want  of  money  to  pay  for  the  repairs  of  said  brig  and  fit  her  for  sea,  and  fur- 
nish her  with  provisions  and  other  supplies  necessary  for  the  prosecution  of  his 
intended  voyage,  and  having  no  other  means  of  procuring  the  same,  borrowed 
from  the  libellant,  with  the  commission  thereon,  the  sum  of  two  thousand  one 
hundred  and  seventy-nine  dollars  and  eighteen  cents,  upon  the  bottomry  and 
hypotliecation  of  the  said  brig,  cargo,  and  freight,  and  that  the  said  sum  was 
advanced  and  paid  accordingly. 

Second,  That  in  consideration  of  the  said  advance,  and  in  fulfilment  of  the 
agreement  of  bottomry  and  hypothecation  as  aforesaid,  he,  the  said  William  A. 
Benedict,  the  master,  did,  by  a  certain  bond  or  instrument  of  bottomry  and  hy- 
pothecation, a  copy  of  which  is  hereto  annexed,  bearing  date  at  Pensacola,  the 
seventeenth  day  of  September,  A.  d.  1842,  by  him  signed  aud  duly  executed,  in 
the  presence  of  two  credible  witnesses,  who  have  subscHbed  their  names  thereto 
as  witnesses  of  the  due  execution  thereof,  bind  the  said  brig,  the  tackle,  ap- 
parel, and  furniture,  of  the  same,  and  also  the  freight  now  due  and  which  might 
become  due  hereafter  to  the  owners  of  the  said  brig,  for  her  then  present 
voyage,  and  also  the  cargo  then  on  board,  and  about  to  be  put  on  board,  said 
brig,  as  security  for  the  payment  of  a  certain  bill  of  exchange  drawn  by  tlie 
said  William  A.  Benedict,  on  John  R.  Tatem,  of  Philadelphia,  payable  at  sight, 
for  the  said  sum  of  twenty-one  hundred  and  seventy-nine  dollars  and  eighteen 
cents,  in  favor  of  the  said  libellant,  for  the  said  advance  so  made,  to  repair  and 
refit  the  said  brig  as  aforesaid;  and  the  said  master  did  further  agree  in  and  by 
the  said  bond,  that  the  said  brig,  her  tackle,  apparel,  and  f urnituie,  her  freight 
and  cargo,  should  be  at  all  times  liable  and  chargeable  for  the  payment  of  the 
bill  of  exchange  until  the  payment  thereof. 

Third.  That  the  said  bill  of  exchange  having  been  presented  in  due  time  to 
the  said  J.  R.  Tatem,  was  not  accepted  nor  paid,  and  was  duly  protested  on  the 
twentieth  day  of  October  instant. 

Fourth.  That  the  said  sum  of  twenty-one  hundred  and  seventy -nine  dollars 
and  eighteen  cents  was  so  advanced  and  paid  by  the  libellants  to  the  said  master, 
for  the  purpose  aforesaid,  and  was  necessary  therefor,  and  that  the  said  bfig 
could  not  have  sailed  from  Pensacola,  if  the  same  had  not  been  advanced  and 
paid  as  aforesaid;  that  the  said  brig,  upon  being  so  repaired,  proceeded  to  the 
port  of  New  York,  where  she  arrived  in  the  present  month  of  October,  to  wit, 
on  the  sixteenth  day  of  the  same  month. 

Fifth.  That  the  libellant  has  not  received  the  aforesaid  sum  of  twenty-one 
hundred  and  seventy-nine  dollars  and  eighteen  cents,  though  the  same  has  been 
demanded  from  the  said  J.  R.  Tatem,  and  the  payment  thereof  frequently  re- 
quested of  the  said  master,  and  that  the  said  bill  of  exchange  and  the  said  bot- 
tomry and  hypothecation  remain  entirely  unsatisfied,  to  the  gieat  damage  of 
the  libellant 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction may  issue  against  the  said  brig  Bridgeton,  her  tackle,  apparel,  and  fur- 
niture, and  her  freight  and  cargo,  and  that  all  persons  having,  or  pretending  to 
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have,  any  right,  title,  or  interest  therein,  may  be  cited  to  appear  and  answer  all 
and  singular  the  matters  aforesaid,  and  that  this  Honorable  Court  would  be 
pleased  to  decree  the  payment  of  the  amount  so  due,  with  interest  and  costs, 
and  that  the  said  brig,  her  tackle,  apparel,  and  furniture,  and  freight  and  car- 
go, may  be  condemned  to  pay  the  same;  and  that  the  libellant  may  have  such 
other  and  further  relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

BuBB  &.  Benedict,  Proctors  for  Libellant. 

£.  BuBB,  Advocate. 

Southern  District  of  New  York,  as, 

Christopher  R.  Robert  being  sworn  says — That  he  is  the  attorney  in  fact,  and 
agent  of  the  libellant,  Charles  C.  Keyser,  who  resides  at  Pensacola.  That  he  has 
read  the  foregoing  libel,  and  knows  the  contents  thereof,  and  that  the  same  is 
true,  to  tiie  best  of  his  knowledge,  information,  and  belief.  The  reason  t^iat 
tliis  affidavit  is  made  by  deponent  is  that  libellant  is  not  within  this  district  or 
within  100  miles  of  New  York  city.  Deponent's  means  of  information  are  let- 
ters had  from  libellant,  and  an  inspection  of  the  bottomry  bond. 

C.   R.   ROBEBT. 

Subscribed  and  sworn  to  this  28th  day 
of  October,  1842,  before  me, 
Geoboe  W.  Mobton, 

U.  S.  Commissioner. 

COPY  BOND. 

To  all  men  to  whom  these  presents  shall  come : — 

I,  William  A.  Benedict,  maHner,  and  master  of  the  brig  Bridgeton,  of  New 
York,  of  the  burthen  of  126  Sl-Ooths  tons,  now  at  anchor  in  the  Bay  of  Pensa- 
cola, send  greeting:  Whereas,  I,  the  said  William  A.  Benedict,  master  of  the 
aforesaid  brig,  now  in  prosecution  of  a  voyage  from  La  Guayra  to  New  York,  hav- 
ing put  into  Pensacola  Bay  for  the  pui^pose  of  making  repairs  and  other  expenses, 
have  drawn  a  bill  of  exchange  of  even  date  with  these  presents,  upon  J.  R.  Ta- 
tem,  Esquire,  of  Philadelphia,  for  the  sum  of  twenty-one  hundred  and  seventy- 
nine  dollars  and  eighteen  cents,  in  favor  of  Charles  C.  Keyser,  Esq.,  of  Pensacola, 
in*the  Territory  of  Florida,  which  amount  of  said  bill  of  exchange  was  at  my 
request,  and  to  fit  the  said  brig  for  going  to  sea,  advanced  and  expended  by  the 
said  Charles  C.  Keyser:  Now  know  ye,  that  I,  the  said  William  A.  Benedict,  for 
and  in  consideration  of  the  premises  and  of  one  dollar  in  hand  paid,  by  these 
presents,  do  bind  myself,  my  heirs,  executors,  and  administrators,  and  also  the 
owners  of  the  said  brig,  to  the  just  and  true  payment  of  the  said  bill  of  ex- 
change, as  well  as  the  said  brig  Bridgeton,  the  tackle  and  apparel  of  the  same, 
together  with  the  freight  now  due,  and  which  may  become  due  hereafter  to  the 
owners  of  the  said  brig  Bridgeton  for  her  present  voyage,  and  also  the  cargo 
now  being  on  board  of  said  brig,  and  about  to  be  put  on  board  of  the  same, 
pledging  and  hypothecating  all  and  singular  the  same  to  the  said  Charles  C. 
Keyser,  his  heirs,  executoi*s,  and  administrators,  for  the  payment  in  full  of  the 
said  bill  of  exchange,  according  to  its  terms  and  tenor.  And  the  said  William 
A.  Benedict  doth  covenant  with  the  said  Charles  C.  Keyser,  that  I  am  the  mas- 
ter of  the  said  brig  Bridgeton,  and  have  authority  to  charge  the  same,  her  freight, 
and  cargo,  as  aforesaid,  and  that  the  same  shall  at  all  times  be  liable  and  charge- 
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able  for  the  payment  of  the  said  bill  of  exchangee  until  the  payment  thereof, 
according  to  the  true  intent  and  meaning  of  these  presents. 

In  witness  whereof,  I  have  hereto  set  ray  hand  and  seal  to  three  bonds  of  this 
tenor  and  date,  one  of  which  being  satisfied,  the  others  are  to  be  null  and  void, 
at  Pensacola,  this  seventeenth  day  of  September,  A.  d.  1842. 

Wm.  Amos  Benedict,    [l.  s.] 
Witnesses — 

H.  F.  Ingbaham. 
William  Lidbbs. 


No.  96. — Libel  nr  bem  against  a  ship  by  a  consignee  of  goods,  on  a 

BILL  OF  lading,  FOB  NOT  DELIVEBING  THE  GOODS  IN  GOOD  OBDEB. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Herman  Boker,  of  the  city  of  New  York,  merchant,  against  the 
Norwegian  brig  or  vessel,  called  the  Aurora,  whereof  Cord  Hjorth  was  and  is 
master,  her  tackle,  apparel,  and  furniture,  and  all  persons  intervening  for  their 
interest  therein  in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows: 

First.  That  some  time  in  the  month  of  Mai'ch,  one  thousand  eight  hundred 
and  forty-seven,  Maurice  Halting  shipped  on  board  said  brig,  then  lying  in  the 
port  of  Antwerp,  in  the  kingdom  of  Belgium,  and  bound  to  the  port  of  New 
York,  in  good  order  and  well  conditioned,  to  be  carried  and  transported  in  said 
brig  to  the  port  of  New  York,  and  delivered  to  the  libellant  in  like  good  order, 
eighty-seven  packages  of  merchandise,  for  the  freight  of  three  and  a  half  dol- 
lars per  ton  of  one  thousand  kilograms,  and  average  accustomed  to  be  paid  by 
the  libellant,  the  said  Maurice  Harting  receiving  therefor,  from  the  said  mas- 
ter, a  bill  of  lading,  a  receipt  and  contract,  whereby  and  wherein  the  said  mas- 
ter charged  his  body  and  goods,  and  also  the  said  vessel,  her  tackle,  apparel, 
and  furniture,  for  the  performance  of  said  contract,  a  copy  of  which  is  hereto 
annexed. 

Second,  That  said  brig  sailed  from  the  said  port  of  Antwerp  for  the  port  of 
New  York,  with  the  said  merchandise  on  board,  where  she  arrived  on  or  about 
the  twentieth  day  of  May,  1847,  and  now  is;  but  notwithstanding  the  libellant 
has  been  at  all  times  ready  and  willing,  and  still  is  ready  and  willing,  to  receive 
the  said  merchandise  in  good  order,  and  on  so  receiving  the  same  to  pay  the 
freight  thereon,  yet  the  said  master  has  not  yet  delivered  the  said  merchandise 
to  the  libellant  in  good  order  and  well  conditioned;  but  owing  to  the  careless, 
negligent,  and  improper  manner  in  which  the  said  merchandise  was  stowed,  and 
the  want  of  proper  care  on  the  part  of  the  said  master,  his  officers  and  crew, 
and  persons  employed  by  him  or  them,  and  by  reason  of  permitting  the  pas- 
sengers and  other  persons  to  throw  water  and  filth  on  and  among  the  cargo,  and 
on  a  false  and  open  deck,  the  same  ran  through  upon  the  said  cargo  and  dam- 
aged seventeen  packages  containing  cutlery  and  other  hardware,  and  iron  goods, 
greatly,  whereby  the  libellant  has  sustained  damage  to  the  amount  of  twelve 
hundred  dollars. 

Third,  That  said  brig  is  a  foreign  vessel,  and  is  taking  in  cargo,  and  is  about 
to  leave  this  poi*t  and  the  United  States,  and  the  said  master  has  refused,  and 
refuses,  to  pay  said  damage  and  to  deliver  said  merchandise  in  good  order,  so 
that  the  libellant  will  be  without  remedy  unless  by  proceedings  against  said 
vessel,  her  tackle,  apparel,  and  furniture. 
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Fourth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  accoi-dlnji:  to 
the  courae  of  this  court  in  cases  of  admiralty  and  maritime  jurisdiction,  may 
issue  against  the  said  master  and  against  the  said  brig,  her  tackle,  apparel,  and 
furniture,  and  that  all  persons  claiming  any  interest  therein  may  be  cited  to 
appear  and  answer  all  and  singular  the  matters  aforesaid,  and  that  this  Honor- 
able Court  would  be  pleased  to  decree  the  payment  of  the  damages  aforesaid, 
with  costs,  and  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the  same, 
and  that  the  libellant  may  have  such  other  and  further  relief  in  the  premises  as 
in  law  and  justice  he  may  be  entitled  to  receive. 

BuBB,  Benedict  &  Beebb,  Proctors. 
Benedict,  Advocate. 

(Verification  cls  in  No.  1.) 

(Annex  a  copy  of  the  bill  of  lading.) 


No.   97. — A   LIBEL  IN  PEBSONAM   AGAINST  A  CONSIGNEE  FOB  FBEIGHT,   ON  A 

BILL  OF  LADING. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  A.  F.  Jenness,  William  Chase,  and  Edward  Leavitt,  composing 
the  firm  of  Jenness,  Chase  &  Co.,  owners  of  the  bark  Ranger,  her  tackle,  ap- 
parel, and  furniture,  against  Christopher  R.  Robert,  and  Howell  L.  Williams, 
composing  the  firm  of  Robert  &  Williams,  of  the  city  of  New  York,  merchants, 
in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows: 

First.  That  they  were,  at  the  times  hereinafter  mentioned,  and  still  are,  the 
owners  of  the  bark  Ranger,  and  that  Woodbury  Dyer  was  then  the  master 
thereof. 

Second.  That  some  time  in  the  month  of  May  last,  the  said  bark  then  lying 
in  the  port  of  Cardenas,  and  destined  on  a  voyage  thence  to  the  port  of  New 
York,  A.  B.  shipped  onboard  the  said  vessel  twenty  hogsheads  of  sugar,  weight 
and  contents  unknown,  to  be  therein  carried  from  the  said  port  of  Cardenas  to 
the  port  of  New  York,  and  there  to  be  delivered,  the  dangei-s  of  the  seas  only 
excepted,  in  like  good  order  as  they  were  received,  to  the  defendants,  Robert  & 
Williams,  or  to  their  assigns,  he  or  they  paying  freight  for  the  same  at  the  i-ate 
of  four  dollars  and  fifty  cents  per  hogshead,  without  primage  and  average  ac- 
customed. And,  accordingly,  the  said  master,  at  the  port  of  Cardenas,  on  the 
sixteenth  day  of  May,  one  thousand  eight  hundred  and  forty-nine,  affirmed  to 
the  usual  bills  of*  lading,  and  delivered  the  same  to  the  shippers  of  said  cargo, 
a  copy  of  which  bills  of  lading  is  hereto  annexed,  marked  "  Schedule  A." 

Third.  That  in  the  same  month  said  A.  B.  also  shipped  on  board  the  said  bai*k 
for  the  same  voyage,  eighty  hogsheads  of  Muscovado  sugar  and  seventy-nine 
hogsheads  of  molasses,  on  deck,  weight  and  contents  unknown,  to  be  likewise 
delivered  at  the  port  of  New  York  to  the  respondents,  or  to  their  assigns,  he 
or  they  paying  freight  for  the  same  at  the  rate  of  four  dollars  and  seventy-five 
cents  for  each  hogshead  of  sugar,  and  two  dollars  and  fifty  cents  for  each  one 
hundred  and  ten  gallons,  gross  custom  house  gauge  of  the  casks  delivered,  of 
molasses,  in  New  York,  without  primage  and  average  accustomed.    And  the 
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said  master,  on  the  seventeenth  day  of  May,  signed  the  usual  bills  of  lading, 
and  delivered  the  same  to  the  shippers,  a  copy  of  which  is  also  hereto  annexed, 
marked  "  Schedule  B." 

Fourth,  That  soon  after  the  said  bark,  with  the  said  cargo  on  board,  set  sail 
from  Cardenas  for  New  York,  and  there  in  due  time  safely  anived,  and  the  said 
sugar  and  molasses  wei*e  duly  delivered  to  the  said  Robert  &  Williams,  and 
were  by  them  accepted  and  received. 

Fyth,  That  by  reason  of  the  premises,  the  said  Robert  &  Williams  became 
bound  to  pay  to  these  libellants  the  freight  for  the  said  merchandise,  which 
amounted  in  the  whole  to  the  sum  of  seven  hundred  and  eighteen  dollars  and 
twenty-seven  cents,  as  is  more  particularly  set  forth  in  the  schedule  hereto  an- 
nexed, marked  0. 

Sixth,  That  the  said  Robert  &  Williams,  notwithstanding  they  have  accepted 
and  received  the  said  merchandise,  and  that  in  like  good  order  and  condition  as 
it  was  shipped,  have  refused  to  pay  the  freight  for  the  same,  althougli  often 
thereto  requested;  and  there  is  now  due  the  libellants  for  the  freight  on  said 
merchandise,  the  sum  of  seven  hundred  and  eighteen  dollars  and  twenty-seven 
cents,  with  interest. 

Seventh,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays,  that  a  citation  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  Robert  &  Williams,  and  that  they  be  cited  to 
appear  and  answer  upon  oath,  all  and  singular  the  matters  aforesaid,  and  that  this 
Honorable  Court  would  be  pleased  to  decree  payment  of  the  freight  afoi'esaid, 
with  interest  and  costs,  and  that  the  libellants  may  have  such  other  and  further 
relief  in  the  premises  as  in  law  and  justice  they  may  be  entitled  to  receive. 

C.  L.  Bbnbdict,  Proctor  for  Libellant. 
E.  C.  Benedict,  Advocate. 
{Verification  as  in  No,  1.) 

SCHEDULE  A. 

Shipped  in  good  order  and  condition,  by  on  board 

the  bark  called  the  Ranger,  whereof  Dyer  is  master,  now  lying  at  the  port  of 

Cardenas  and  bound  for  New  York,  twenty  hhds.  sugar,  with 

Union  thirty-three  thousand  two  hundred  and  nineteen  pounds  nett, 

No.  1—20.         being  marked  and  numbered  as  in  the  margin,  and  are  to  be 

delivered  in  the  like  order  and  condition  at  the  port  of  New 

York,  the  dangera  of  the  sea  only  excepted,  unto  Messrs.  Robert  &  Williams,  or 

to  their  assigns,  he  or  they  paying  freight  for  the  same,  four  dollars  and  fifty 

cents  per  each  hhd.,  without  primage  and  average  accustomed.    In  witness 

whereof,  the  master  or  purser  of  the  said  vessel  hath  affirmed  to  four  bills  of 

lading,  all  of  this  tenor  and  date,  one  of  which  being  accomplished  the  others 

to  stand  void. 

Bated  in  Cardenas,  the  16th  day  of  May,  1849. 

WooDBUBY  Dyer. 

SCHEDULE  B. 

Sliipped,  in  good  order  and  well  conditioned,  by  in  and 

upon  the  good  bark  called  the  Ranger,  whereof  Woodbury  Dyer  Is  master,  foi 
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this  present  voyage,  and  now  lying  in  the  port  of  Cardenas  and  bound  for 
New  York,  eighty  hhds.  of  Muscovado  sugars,  containing  one  hundred  and 
eighteen  thousand  six  hundred  and  twenty-six  pounds,  nett. 

Seventy-nine  lilids.  of  molasses,  containing  eleven  thousand 

80  hhds." of        three  hundred  and  seventy-four  gallons,  of  which  seventy-nine 

TO^Uhdaf^"^      hhds.  are  on  deck,  being  marked  and  numbered  as  in  tlie  mar- 

lajses  on  gin,  and  to  be  delivered  in  the  like  good  order  and  condition 

at  the  aforesaid  port  of  New  York,  all  and  every  the  dangei*s 

and  accidents  of  seas  and  navigation  of  whatever  nature  or  kind  excepted, 

unto  Messrs.  Robert  A  Williams,  or  to  their  assigns,  he  or  they  paying  freight 

for  the  said  goods,  four  dollars  and  seventy-five  cents  per  each  hhd.  of  sugar, 

and  two  dollars  and  fifty  cents  per  each  one  hundred  and  ten  gallons,  gross 

custom  house  gauge,  of  the  casks  delivered  of  molasses  in  New  York,  without 

primage  and  average  accustomed.     In  witness  whereof,  the  master  or  purser  of 

the  said  bark  has  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  one 

of  which  being  accomplished  the  others  to  stand  void. 

Dated  in  Cardenas,  the  17th  May,  1840. 

Weight  and  contents  unknown. 

WOODBUBY  DyEB. 
SCHEDULE   C. 

Messrs.  Robebt  &  Williams, 

To  Bark  Rakoeb,  Db. 

To  Freight  from  Cardenas, 

20  hhds.  Sugar at  $4  50      $  90  00 

rnion  80       "         " 4  75        380  00 

^*  ^-  70       "     Molasses,  10,924  galls,  gross  gauge 

casks,  at  |2.50  pr.  110  galls.  248  27 


$718  27 


New  York,  June  19,  1849. 


No.  98.— Libel  in  personam  on  a  chabter  pabty,  against  the  chabtebeb 

FOR  CHABTEB  MONET. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Henry  M.  Allen,  master,  part  owner,  and  agent  of  the  brig  Jose- 
phus,  of  Mattapoi setts,  against  George  Whitaker,  of  the  city  of  New  York,  mer- 
chant, in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows: 

First.  That  some  time  in  the  month  of  March,  one  thousand  eight  hundred 
and  forty-five,  the  said  brig  being  then  in  the  port  of  New  York,  the  said  libel- 
lant  made  and  concluded  with  the  respondent  a  charter  party  (a  copy  of  which 
is  hereto  annexed,  and  to  which  the  libellant  craves  leave  to  i*efer),  bearing  date 
the  tenth  day  of  Mai'cli,  in  the  year  aforesaid,  by  which  the  libellant,  for  and  in 
consideration  of  the  covenants  and  agi*eements,  thereinafter  mentioned,  to  be 
kept  and  performed  by  the  said  respondent,  did  covenant  and  agree  on  the  fi'eight- 
ing  and  chartering  of  the  said  brig  unto  the  said  respondent  for  a  voyage  from 
the  port  of  New  York,  to  Antigua,  La  Guayra,  and  Puerto  Cabello,  and  back  to 
New  York,  on  the  terms  in  the  said  charter  party  mentioned,  that  is  to  say, — 
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Ist.  Tlie  said  libellant  engaged  that  the  said  biig  in  and  during  the  said  voy- 
age should  be  kept  tight,  staunch,  well  fitted,  tackled,  and  provided  with  every 
requisite,  and  with  men  and  provisions  for  such  voyage. 

2d.  The  said  libellant  engaged  that  the  whole  of  the  said  brig  (with  the  excep- 
tion of  the  cabin,  and  the  necessary  room  for  the  accommodation  of  the  crew 
and  the  stowage  of  the  sails,  cables,  and  provisions),  should  be  at  the  sole  use 
and  disposal  of  the  said  respondent  during  the  voyage  aforesaid.  And  that  no 
goods  or  merchandise  whatever  should  be  laden  on  board  otherwise  than  for  the 
respondent,  or  his  agent,  without  his  consent,  on  pain  of  forfeiture  of  the  amount 
of  freight  agreed  upon  for  the  same. 

3d.  The  libellant  further  engaged  to  take  and  receive  on  board  the  said  brig, 
during  the  aforesaid  voyage,  all  such  lawful  goods  and  merchandise  as  the  said 
respondent  or  his  agent  might  think  proper  to  ship. 

Second.  That,  among  other  things,  it  was  by  the  said  charter  party  covenanted 
and  agreed  that  the  said  respondent,  for  and  in  consideration  of  the  covenants 
and  agreements  to  be  kept  and  pei'formed  by  the  said  libellant,  chartered  and 
hired  the  said  brig  on  the  terms  following,  therein  mentioned,  that  is  to  say, — 

1st.  The  said  respondent  engaged  to  provide  and  furnish  to  the  said  brig  the 
necessary  cargoes  or  ballast  for  her  lading  at  the  several  ports  aforesaid. 

2d.  The  said  respondent  further  engaged  to  pay  to  the  said  libellant,  or  his 
agent,  for  the  charter  or  freight  of  the  said  brig  during  the  voyage  aforesaid,  in 
the  manner  therein  following,  that  is  to  say, — 

Five  hundred  and  ten  (510)  dollars  per  calendar  month  for  each  and  every 
month,  and  j)ro  rata  for  any  unexpired  month,  that  said  vessel  might  be  em- 
ployed, payable  in  current  money  of  the  United  States,  also  to  pay  all  the  brig's 
foreign  port  charges,  lighterage,  and  pilotage. 

The  master  to  have  what  money  he  might  require  in  foreign  ports  for  dis- 
bursements, and  the  balance  payable  on  discharge  of  the  cargo  in  New  York. 

Third,  And  the  libellant  further  alleges  and  propounds,  that  afterwards,  to 
wit,  on  the  twentieth  day  of  March,  in  the  year  aforesaid,  at  the  said  port  of  New 
York,  the  said  brig  being  then  and  there  tight,  staunch,  well  fitted,  tackled,  and 
provided  with  every  requisite,  and  with  men  and  provisions  necessary  for  such 
a  voyage  as  in  said  charter  party  mentioned,  the  said  libellant  and  R.  Gray,  mas- 
ter of  the  brig  aforesaid,  loaded  and  received  on  board  of  the  said  brig  a  full 
cargo  of  lawful  goods,  with  which  the  said  master  immediately  set  sail  and  pro- 
ceeded to  the  port  of  Antigua,  aforesaid,  where  being  afterwards,  to  wit,  on  the 
third  day  of  April,  in  the  year  aforesaid,  arrived,  the  said  master  then  and  there 
made  a  delivery  of  such  part  of  said  cargo  as  was  destined  for  Antigua  afore- 
said, to  the  agents  or  consignees  of  the  said  respondent. 

Fourth.  That  the  said  master  afterwards,  to  wit,  on  the  twelfth  day  of  April, 
in  the  year  aforesaid,  set  sail  and  proceeded  from  the  said  port  of  Antigua  to 
the  port  of  La  Guayra  aforesaid,  where  being  afterwards  arrived,  to  wit,  on  the 
sixteenth  day  of  April,  in  the  year  aforesaid,  the  said  master  then  and  there 
made  a  delivery  of  such  part  of  said  cargo  as  was  destined  to  La  Guayra  afore- 
said, and  also  took,  loaded,  and  received  on  board  of  said  brig  five  hundred  bags 
of  coffee,  to  be  conveyed  to  New  York. 

Fifth.  That  the  said  master,  afterwards,  to  wit,  on  the  twenty-fifth  day  of 
April,  in  the  year  aforesaid,  set  sail  and  proceeded  from  the  port  of  La  Guayra, 
aforesaid,  to  the  port  of  Puerto  Cabello  aforesaid,  where  being  afterwards,  to 
wit,  on  the  twenty-sixth  day  of  April,  in  the  year  aforesaid,  amved,  the  said 
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master  then  and  there  made  a  delivery  of  the  articles  and  residue  of  the  said 
outward  cargo,  and  afterwards,  to  wit,  on  the  sixth  day  of  May,  in  the  year 
aforesaid,  at  Puerto  Cabello  aforesaid,  took  on  board  the  said  brig  a  farther 
cargo  of  lawful  goods,  with  which  the  said  master  set  sail  and  proceeded  to 
the  port  of  New  York  aforesaid,  where  he  afterwards,  to  wit,  on  the  twenty- 
second  day  of  May,  one  thousand  eight  hundred  and  forty-five,  arrived,  and 
delivered  said  homeward  cargo  to  the  said  respondent  or  his  agents  at  saUd 
port 

Sixth.  That  the  libellant  has  always,  since  the  making  of  the  sidd  charter 
party,  well  and  truly  performed  and  kept  all  and  singular  the  covenants  and 
undertakings  on  his  part,  according  to  the  said  charter  party  to  be  performed 
and  kept,  but  the  said  respondent  has  not  well  and  truly  performed  and  kept 
all  and  singular  the  covenants  and  undertakings  on  his  pai*t,  according  to  the 
said  charter  party,  to  be  performed  and  kept  as  is  hereinafter  more  particularly 
propounded. 

Seventh,  That  on  the  discharge  of  the  said  homeward  cargo  at  the  port  of 
Xew  York  aforesaid,  the  sum  of  one  thousand  two  hundred  and  forty-one  dol- 
lars and  upwards,  for  freight,  foreign  port  charges,  lighterage,  and  pilotage 
(after  deducting  dollars  received  by  said  master  in  foreign 

ports  for  disbursements),  became  and  was  due  and  payable  from  the  said  re- 
spondent to  the  libellant,  according  to  the  said  charter  party  and  the  agree- 
ment of  the  said  respondent,  as  is  alleged  in  the  second  article  of  tliis  libel. 

Eighth,  That  the  said  respondent  has  paid  to  the  libellant  the  sum  of  six 
hundred  and  forty-one  dollars  on  account  of  the  said  charter,  and  no  more,  and 
has  not  paid  a  balance  of  six  hundred  dollars  due  thereon  from  the  respondent 
to  the  libellant,  on  the  discharge  of  the  said  cargo  at  the  said  port  of  New  York, 
although  often  requested  thereto,  and  now  utterly  neglects  and  refuses  so  to 
do,  to  the  damage  of  the  said  libellant,  the  full  sum  of  seven  hundred  and 
twenty-five  dollars  and  upwards. 

Ninth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Hpnorable  Court. 

Wherefore  the  libellants  pray,  that  a  monition,  according  to  the  course  of 
this  Honorable  Court  in  cases  of  admiralty  and  maritime  jurisdiction,  may 
issue  against  the  said  respondent,  and  he  be  cited  to  appear  and  answer  upon 
oath  all  and  singular  the  matters  so  articulately  propounded,  and  that  this  Hon- 
orable Court  would  be  pleased  to  decree  the  payment  of  the  damages  aforesaid, 
with  costs,  and  that  the  libellants  may  have  such  other  and  further  relief  as  in 
law  and  justice  they  are  entitled  to  receive. 

Charles  L.  Benedict,  Proctor  for  Libellants. 
E.  C.  Benedict,  Advocate. 
(Verification  as  in  No,  1.) 


Xo.  99. —  Libel  in  rem  and  in  personam  against  a  vessel  and  owner, 

ON  A  charter  party  FOR  THE  VIOLATION  OP  THE  CHARTER. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  within  and  for  the  Southern  District  of  New  York. 

The  libel  of  William  Doughty,  of  the  city  of  Washington,  in  the  District  of 
Columbia,  against  the  schooner  William  Seymour,  of  New  York,  her  tackle,  ap- 
parel, and  furniture,  and  against  Walter  Carpenter,  and  all  peraons  lawfully 
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intervening  for  their  interest  in  tlie  said  schooner,  in  a  cause  of  contract,  civil 
and  maritime,  alleges  as  follows: 

First,  That  the  said  Walter  Carpenter  having,  on  the  sixth  day  of  January, 
one  thousand  eight  hundred  and  forty-one,  as  master  and  owner  of  the  schooner 
William  Seymour,  of  New  York,  of  the  burthen  of  one  hundred  and  twenty- 
seven  tons,  or  thereabouts,  then  lying  in  the  harbor  of  New  York,  chartered 
the  said  vessel  unto  the  libellant,  for  a  voyage  from  the  port  of  New  York,  to 
such  landing  or  landings  in  Atachapala  Bay,  or  waters  emptying  into  the  same, 
as  the  libellant  might  designate  —  there  to  take  on  board  a  full  cargo  of  live 
oak  timber,  and  return  to  the  Navy  Yard,  at  Brooklyn,  New  York,  in  the  port 
and  harbor  of  New  York,  on  the  following  terms,  that  is  to  say:  First— The 
said  Walter  Carpenter  engaged  that  the  said  vessel,  during  said  voyage,  should 
be  kept  tight,  staunch,  well  fitted,  tackled  and  provided  with  every  requisite, 
and  with  men  and  provisions  necessary  for  such  a  voyage.  Second —  That  the 
whole  of  said  vessel,  with  the  exception  of  the  cabin  and  the  necessary  room 
for  the  accommodation  of  the  crew,  and  of  tlie  sails,  cables,  and  provisions, 
should  be  at  the  sole  use  and  disposal  of  the  libellant  during  the  voyage  afore- 
said. Third  —  That  he  would  take  and  receive  on  board  the  said  vessel,  during 
the  aforesaid  voyage,  all  such  lawful  goods  and  merchandise  as  the  libellant  or 
his  agent  might  think  proper  to  ship  (excepting  lime,  and  all  other  extra  haz- 
ardous articles),  and  a  gang  of  men  not  exceeding  tw^elve  in  number,  and  to  find 
them  In  good,  wholesome  provision,  one  of  whom  was  to  have  cabin  accommo- 
dations, and  the  others  to  have  steerage  fare  only.  And  the  libellant  agreed 
with  the  said  Walter  Carpenter  to  charter  and  hire  the  said  vessel  as  aforesaid 
on  the  following  terms,  that  is  to  say:  First — The  libellant  engaged  to  pr(>- 
vide  and  furnish  to  the  said  vessel  outward,  one  hundred  barrels  more  or  less 
of  heavy  freight,  and  from  eight  to  twelve  passengers,  who  were  to  be  accom- 
modated in  the  manner  aforesaid ;  also,  to  furnish  a  full  return  cargo  of  live 
oak  timber.  Second  —  To  pay  to  the  said  Walter  Carpenter,  or  his  agent,  for 
the  charter  or  freight  of  said  vessel,  duiing  the  voyage  aforesaid,  for  each  pas- 
senger, the  sum  of  ten  dollars;  for  the  outward  freight,  nothing;  and  for  the 
return  cargo,  the  sums  particularly  mentioned  in  the  said  charter  party;  and  it 
was  further  understood  and  expressly  agi-eed  in  and  by  tljc  said  charter  party, 
that  said  vessel  should  be  ready  to  receive  said  outward  freight,  the  fourth  day 
of  January,  1841,  and  should  sail  on  such  voyage  the  seventh  day  of  January, 
1841,  and  that  the  said  charter  should  commence  the  fourth  day  of  January, 
1841;  and  that  said  Walter  Carpenter  should  have  the  privilege  of  filling  with 
freight,  for  his  own  special  benefit,  such  part  of  said  vessel  as  might  not  be  re- 
quired by  the  libellant,  on  her  outward  voyage,  provided  there  should  be  no 
detention  on  that  account;  and  that  on  the  signing  of  the  said  charter  party, 
the  libellant  should  pay  the  passage  money  aforesaid,  and  should  advance  a 
further  sum,  in  all  amounting  to  three  hundred  and  fifty  dollars;  and  to  the 
true  and  faithful  performance  of  the  said  charter  party,  the  said  Walter  Car- 
penter and  the  libellant,  each  to  the  other,  bound  themselves  and  their  heira, 
executors,  administrators,  and  assigns,  and  also  the  said  vessel,  her  freight, 
tackle,  and  appurtenances,  and  the  merchandise  to  be  laden  on  board,  in  the 
penal  sum  of  one  thousand  dollars. 

Second.  That  at  and  immediately  after  the  making  of  the  said  charter  party, 
the  libellant  provided  and  furnished  to  the  said  vessel,  for  her  said  outward 
voyage,  one  hundred  bai'rels  more  or  less  of  heavy  freight,  the  same  not  con- 
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sisting  of  lime  nor  of  other  extra  hazardous  articles,  and  also  ten  passengers,  to 
be  accommodated  in  the  manner  provided  by  said  charter  party,  and  paid  to 
the  said  Walter  Carpenter  for  each  of  the  said  passengers  the  sum  of  ten  dol- 
lars, the  same  being  in  advance  for  their  passage  money;  and  did  also  advance 
to  the  said  Walter  Carpenter  the  further  sum  of  two  hundred  and  fifty  dollars 
an  account  of  the  said  charter  party,  and  to  be  deducted  from  the  amount  of 
freight  money,  on  the  return  of  the  said  Walter  Carpenter  to  New  York,  making 
in  all  the  sum  of  three  hundred  and  fifty  dollai*s,  as  required  by  the  said  charter 
party. 

Third.  That  the  libellant  has  well  and  tiuly  performed  and  kept  all  the  cove- 
nants and  undei'takings  on  his  part,  in  the  said  charter  party  to  be  performed 
and  kept;  but  neither  the  said  Walter  Carpenter,  nor  the  said  vessel,  has  well 
and  truly  performed  and  kept  tlie  covenants  and  undertakings  on  the  part  of 
tlie  said  Walter  Carpenter  and  of  the  said  vessel,  according  to  the  said  charter 
party,  to  be  performed  and  kept. 

Fourth,  That  after  tlie  libellant  had  provided  and  furnished  the  said  freight 
and  passengers  for  the  outward  voyage  aforesaid,  and  had  paid  and  advanced 
the  said  sums  of  money,  as  hereinbefore  mentioned,  the  said  Walter  Carpenter 
did  not,  nor  did  the  said  vessel,  sail  on  the  said  voyage,  on  the  seventh  day  of 
January,  1841,  nor  with  reasonable  dispatch,  but,  without  any  just  or  reason- 
able cause,  delayed  and  remained  in  the  port  of  New  York  until  the  nineteenth 
day  of  January,  1841,  to  the  great  injury  and  risk  of  loss  of  the  libellant 

Fifth,  That  the  said  Walter  Carpenter,  under  pretence  that  a  part  of  said  ves- 
sel was  not  required  by  the  libellant  on  her  outward  voyage,  took  on  board,  for  his 
own  special  benefit,  a  large  quantity  of  goods  and  merchandise  other  than  those 
provided  and  furnished  by  the  libellant;  and  the  whole  of  the  said  vessel,  with 
the  exception  of  the  cabin  and  the  necessary  room  for  the  accommodation  of 
the  crew,  and  of  the  sails,  cables,  and  provisions,  was  not  at  the  sole  use  and 
disposal  of  the  libellant  during  the  voyage  aforesaid. 

Sixth,  That  the  said  Walter  Carpenter  detained  the  said  vessel  for  the  purpose 
of  taking  on  board  of  the  said  vessel,  for  his  own  special  benefit  on  her  outward 
passage,  goods  and  merchandise  other  than  those  provided  and  furnished  by 
the  libellant;  and  by  so  taking  on  board  of  the  said  vessel  for  his  own  special 
benefit,  goods  and  merchandise  other  than  those  provided  and  furnished  by  the 
libellant,  impeded  her  voyage  and  subjected  the  vessel  to  the  difficulties  which 
afterwards  occurred. 

Seventh,  And  the  libellant  further  alleges  and  propounds,  that  Atachapala 
^ay,  in  the  said  charter  party  mentioned,  otherwise  called  Atchafalaya  Bay,  is 
situate  on  the  coast  of  the  State  of  Louisiana,  and  the  said  vessel  ought  to  have 
performed  her  voyage  thither  from  the  port  of  New  York  in  a  period  of  time 
not  exceeding  thirty  days  from  her  departure;  but  that  the  said  Walter  Car- 
penter and  the  said  vessel  left  the  port  of  New  York  on  the  nineteenth  day  of 
January,  1841 ;  and  on  the  fifth  day  of  March,  1841,  the  said  vessel  put  into  tlie 
port  of  Savannah,  not  having  performed  one  half  of  her  said  outward  voyage. 

Eighth,  That  the  course  and  conduct  of  the  said  Walter  Carpenter,  and  the 
management  of  the  said  vessel  was  such,  that  all  the  said  passengers,  furnished 
by  the  libellant  as  aforesaid,  either  left  the  said  vessel  at  Savannah  for  good 
cause,  or  were  discharged  by  the  said  Walter  Carpenter,  who  made  no  ojBfer  of 
carrying  them  forward  on  the  said  voyage,  whereby  the  libellant  was  deprived 
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of  all  the  gains  and  advantages  which  he  should,  and  ought,  and  would  have 
obtained  from  the  carriage  of  the  said  passengers. 

Ninth,  That  on  the  arrival  of  the  said  vessel  at  Savannah,  and  between  the 
fifth  and  eleventh  of  March,  1841,  the  said  Walter  Carpenter  caused  a  large  part 
of  tlie  goods  and  merchandise  so  supplied  and  put  on  board  of  said  vessel  by  the 
libellant,  to  be  sold,  and  received  the  proceeds  thereof,  but  has  not  rendered 
any  account  thereof  to  the  libellant,  nor  paid  for  tlie  same;  which  goods  and 
ifterchandise  so  sold  were  of  the  value  to  the  libellant  of  at  least  four  hundred 
dollars. 

Tenth.  Tliat  the  said  Walter  Carpenter,  on  or  about  the  fifth  day  of  April, 
1841,  caused  other  parts  of  the  goods  and  merchandise  so  supplied  and  put  on 
board  of  said  vessel  by  the  libellant,  to  be  shipped  from  Savannah  to  Samuel  W. 
Dewey,  of  New  York,  the  agent  of  said  Walter  Carpenter,  but  directed  said 
agent  not  to  deliver  the  same  to  the  libellant,  except  upon  the  payment  of  freight, 
whereby  the  libellant  is  required  to  pay  a  large  sum  as  freight,  in  order  to  ob- 
tain possession  of  said  goods. 

Eleventh.  That  on  the  arrival  of  said  vessel  at  Savannah  as  aforesaid,  the  said 
Walter  Carpenter  refused  to  proceed  on  the  said  voyage,  before  January,  1842, 
and  wholly  broke  up  the  said  voyage ;  nor  did  he  offer  to  proceed  before  that 
time,  nor  to  carry  said  passengers  or  freight;  nor  did  the  libellant  accept  said 
goods  at  that  port;  nor  did  the  said  Walter  Carpenter  eara  any  part  of  the 
freight,  either  for  the  said  passengers  or  the  said  goods  supplied  by  the  lil>ellant, 
nor  become  entitled  to  the  same;  but  became  and  is  liable  to  refund  the  sum  so 
paid  by  the  libellant  as  aforesaid,  and  also  became  liable  to  pay  for  the  said 
goods  so  shipped  by  the  libellant,  and  also  the  said  sum  of  one  thousand  dollars 
mentioned  and  stipulated  in  the  said  charter  party. 

Twe^th,  That  the  said  vessel  having  brought  on  a  cargo  from  Savannah  to 
Baltimore,  and  taken  in  a  cargo  at  Baltimore,  for  New  York,  arrived  in  the  port 
of  New  York,  on  the  nineteenth  day  of  May  instant,  and  neither  tlie  said  Walter 
Carpenter,  nor  any  one  on  his  behalf,  nor  in  behalf  of  the  said  vessel,  has  paid 
to  the  libellant  any  part  of  the  said  sum  of  three  hundred  and  fifty  dollars,  nor 
the  said  sum  of  one  thousand  dollars,  or  any  part  thereof,  nor  any  sum  whatever 
on  account  of  the  said  charter  party,  or  the  damages  for  the  violation  thereof, 
nor  on  account  of  tlie  sale  and  conversion  of  the  articles  belonging  to  the  libel- 
lant, nor  returned  said  articles  to  the  libellant,  nor  in  any  way  afforded  him  any 
satisfaction  in  the  premises. 

Thirteenth.  That  all  and  singular  the  premises  are  true,  and  within  the  ad- 
miralty and  maritime  juilsdiction  of  the  United  States  and  of  this  Honorable 
Court 

Wlierefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
tlie  course  of  this  Honoi*able  Court  in  cases  of  admiralty  and  maritime  jurisdio- 
tion,  may  issue  against  the  said  schooner,  William  Seymour,  her  tackle,  apparel, 
and  furniture,  and  that  the  said  Walter  Carpenter,  and  all  other  persons  having 
or  pretending  to  have  any  interest  in  the  said  vessel,  may  be  cited  to  appear 
and  answer  Uie  matters  aforesaid,  and  that  this  Honorable  Court  will  be  pleased 
to  decree  to  the  libellant  such  sum  for  damages  for  the  violation  of  said  charter 
party  as  may  be  just  against  the  said  Walter  Carpenter  and  the  said  vessel, 
with  costs,  and  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the  same, 
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and  that  the  libellant  may  have  such  other  and  further  relief  in  the  premises  a 
in  law  and  justice  he  may  be  entitled  to  receive. 

Chables  B.  Moobb,  Proctor  for  Libellant. 

D.  £.  Wheeler,  Advocate. 


No.  100. — Jurat  by  libellant' s  pboctor. 

Southern  District  of  New  York,  ««. 

Charles  B.  Moore,  of  the  city  of  New  York,  proctor  for  the  libellant  in  the 
foregoing  libel,  being  duly  sworn,  says — That  the  said  libellant,  as  deponent  is 
informed  and  believes,  resides  in  the  District  of  Columbia,  and  is  now  absent 
from  the  State  of  New  York  and  more  than  100  miles  from  the  city  of  New 
York,  having  been  in  the  State  of  Louisiana  when  last  heard  from.  That  the 
matters  set  forth  in  the  foregoing  libel  are  derived  principally  from  original 
documents;  that  deponent  has  read  the  said  libel,  and  knows  the  contents  there- 
of, and  that  the  matters  therein  stated  are  true  to  the  best  of  the  knowledge, 
information,  and  belief  of  tliis  deponent. 

Chas.  B.  Moobk. 
Sworn  to  this  20th  day  of  May,  1841, 
before  me, 

Geoboe  W.  Morton,  U.  S.  Commissioner. 


No.  101. — A  libel  in  bem  by  a  seaman,  on  a  whai.ino  contract  for  ins 

8HABE  OF  THE  VOYAGE,  AND  THE   EXPENSES  OF  HIS  CUBE,  BEING   INJUBED  IN 
THE  SEBVICE  OF  THE  SHIP. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  George  W.  Stotesbury,  late  a  seaman  on  board  the  ship  Atlantic, 
whereof  Thomas  Wilcox  now  is,  or  late  was,  master,  against  the  said  ship,  her 
tackle,  apparel,  and  furniture,  in  a  cause  of  wages,  civil  and  maritime.  And 
thereupon  the  said  libellant  alleges  as  follows: 

First.  That  some  time  in  the  month  of  July,  one  thousand  eight  hundred  and 
forty-five,  the  said  ship  Atlantic,  then  lying  in  the  port  of  New  London,  and 
destined  on  a  three-years  whaling  voyage  to  the  North- West  Coast,  the  then 
master,  William  Beck,  by  himself  or  his  agent,  hired  thi^  libellant  as  a  green 
hand  on  board  the  said  ship  for  the  voyage  aforesaid,  on  the  two  hundred  and 
twenty-fifth  lay  or  share  of  what  should  be  taken,  as  wages,  and  tliis  libellant 
signed  the  sliipping  articles,  wherein  the  contract  is  fully  set  forth,  and  which 
he  prays  may  be  produced  by  the  said  master,  as  this  Honorable  Court  shall 
direct. 

Second.  That  on  or  about  the  fourth  day  of  August,  one  thousand  eight  hun- 
dred and  forty-five,  this  libellant  went  on  board  and  into  the  service  of  the  said 
vessel  as  a  green  hand,  and  the  said  ship,  with  the  libellant  on  board,  proceeded 
on  her  intended  voyage,  and  cruised  about  the  Western  Islands  and  other  places 
for  the  period  of  about  seven  months,  when  the  said  ship  had  arrived  at  Maui, 
in  the  Sandwich  Islands. 

Third,  That  as  the  said  ship  was  going  out  of  the  harbor  at  Maui,  on  or  about 
the  sixteenth  day  of  March,  one  thousand  eight  hundred  and  forty-eight,  tlie 
libellant  engaged  in  the  service  of  said  vessel,  while  doing  his  duty  and  obey- 
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ing  the  commands  of  the  master,  fell  from  the  main  topsail  yard,  and  was  so 
severely  injured  that  he  was  taken  ashore  to  the  hospital,  where  he  remained 
confined  to  his  bed  for  the  space  of  twenty-one  months,  or  thereabouts. 

Fourth,  That  while  this  libellantwas  so  confined  in  the  hospital  the  said  ship 
went  to  the  North- West,  and  cruised  thereabouts  until  the  month  of  November, 
one  thousand  eight  hundred  and  forty-seven,  when  she  started  for  home,  and 
on  her  way  touched  at  Maui  on  or  about  the  twentieth  day  of  the  said  month, 
and  took  this  libellant  on  board,  and  then  proceeded  directly  to  the  port  of  New 
London,  where  she  arrived  on  or  about  the  twentieth  day  of  April  last,  and  has 
since  come  to  this  port,  where  she  now  is. 

Fifth,  That  during  the  said  voyage  the  said  ship  took  a  cargo  of  oil  and  bono 
of  great  value,  being,  as  the  libellant  is  informed  and  believes,  four  thousand 
seven  hundred  barrels  of  right  whale,  between  forty  and  fifty  barrels  of  sperm, 
and  forty-seven  thousand  pounds  of  bone;  and  the  libellant  claims  to  be  entitled 
to  demand  and  have  of  and  from  the  said  ship,  her  master  and  owners,  his  share 
or  lay  of  the  said  cargo,  being  the  two  hundred  and  twenty-fifth  part  thereof, 
worth,  as  this  libellant  verily  believes,  the  sum  of  three  hundred  dollars  and 
upwards,  which  the  master  and  owners  of  the  said  ship  have  hitherto  refused 
and  still  refuse  to  pay,  to  the  great  damage  of  the  libellant. 

Sixth,  That  by  reason  of  the  injuiies  so  i-eceived  in  the  service  of  the  said 
vessel,  as  above  stated,  the  libellant  has  lost  the  use  of  one  of  his  legs,  and  one 
of  his  arms  is  rendered  almost  useless,  and  by  reason  thereof  he  has  been  put  to 
great  expense  already  for  medical  advice,  and  before  he  can  be  restored  must 
undergo  an  operation  involving  fui*ther  expense  to  a  large  amount,  and  he 
claims  to  be  entitled  to  demand  and  have  of  tKe  said  ship  his  reasonable  ex- 
penses already  incurred,  and  hereafter  to  be  incurred,  in  and  about  his  cure, 
and  his  reasonable  support  since  his  said  injury,  and  till  he  shall  be  cured. 

Seventh,  That  all  and  singular  the  premises  are  true,  and  within  the  admiral- 
ty and  maritime  jurisdiction  of  this  Honorable  Court,  in  verification  whereof, 
if  denied,  the  libellant  craves  leave  to  refer  to  the  depositions  and  other  proofs 
to  be  by  him  exhibited  in  this  cause. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  vessel,  her  tackle,  apparel,  and  furniture,  and 
that  all  persons  having  or  pretending  to  have  any  right,  title  or  interest  therein, 
may  be  cited  to  appear  and  to  answer  all  and  singular  the  matters  hereinbefore 
set  forth,  and  that  this  Honorable  Court  would  be  pleased  to  decree  the  pay- 
ment of  the  wages  aforesaid,  with  costs,  and  that  the  libellant  may  have  such 
other  relief  in  the  premises  as  in  law  and  justice  he  may  be  entitled  to  receive. 

Burr  &  Benedict,  Proctors  for  Libellant. 
Beebb,  Advocate. 


No.  102.— Jurat  by  the  libellant' s  PROcrroR. 

Southern  DUtrict  of  New  Yorky  sa, 

Erastus  C.  Benedict,  being  duly  sworn,  says  that  he  is  one  of  the  proctors  for 
the  libellant,  that  the  libellant  in  this  cause  is  absent  from  this  district,  and 
sick,  and  deponent  is  authorized  to  act  for  him  herein,  and  that  the  foregoing 
libel  is  true,  according  to  his  information  and  belief;  that  the  source  of  deponent's 
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knowledge  is  information  derived  from  the  libellant,  which  deponent  verily  be- 
lives  to  be  true. 

£.  C.  Bknkdict. 
Sworn  July  5th,  1848,  before  me, 

Gbobou  W.  Mobton,  U.  S.  Commissioner. 


No.    103. — A    LIBEL     BY    ship's     HUSBAND     AGAINST    THE     CHABTEBBB8,    FOR 

DEMUBBAOE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Sylvester  Baxter,  part  owner  and  agent,  and  ship*8  husband,  of 
the  bark  Arethusa,  of  Barnstable,  against  David  S.  Draper  and  John  B.  Develin, 
merchants  composing  the  firm  of  Draper  &  Develin,  of  the  city  of  New  York,  in 
a  cause  of  contract  civil  and  maritime,  alleges  as  follows: 

First.  That  some  time  in  the  month  of  August,  in  the  year  one  thousand  eight 
hundred  and  forty-seven,  the  said  bark  then  being  in  the  port  of  New  York,  the 
said  libellant  made  and  concluded  with  the  respondents  a  charter  party,  a  copy 
of  which  is  hereto  annexed,  beainng  date  tlie  twentieth  day  of  August  aforesaid, 
by  which  the  libellants,  for  and  in  consideration  of  the  covenants  and  agreements 
hereinafter  mentioned,  to  be  kept  and  performed  by  the  said  respondents,  did 
covenant  and  agi-ee  on  the  freighting  and  chartering  of  the  said  bark  unto  the 
said  respondents,  for  a  voyage  from  New  York  to  Lisbon,  Cadiz,  Marseilles,  or 
Trieste— one  only — and  from  the  port  of  dischai'ge  to  proceed  to  Palmero  and 
load  back  for  New  York,  for  the  charter  money  and  on  the  terms  and  conditions 
mentioned  in  the  said  charter  party. 

Second.  That,  among  other  things,  it  was  therein  and  thereby  agreed  between 
the  libellant  and  the  respondents,  that  the  respondents  should  have  fifteen  lay  days 
in  New  York  within  which  to  load  and  dispatchrthe  said  bark  from  the  port  of 
New  York.  And  in  case  the  vessel  should  be  longer  detained,  the  said  respond- 
ents agreed  to  pay  the  said  libellant  demurrage  at  the  rate  of  thirty-five  Spanish 
milled  dollars  per  day,  for  each  and  every  day  so  detained,  provided  such  deten- 
tion should  happen  by  default  of  the  said  respondents  or  their  agent.  And  it  was 
further  understood  and  agreed  that  the  cargo  should  be  received  and  delivered 
alongside,  within  reach  of  the  vessel's  tackles.  And  it  was  therein  and  thereby 
further  underatood  and  agreed  that  the  said  charter,  and  the  said  fifteen  days, 
should  commence  when  the  said  vessel  was  ready  to  receive  cargo  at  New  York, 
her  place  of  loading,  and  notice  thereof  given  to  the  said  respondent  or  to  their 
agent. 

Third,  That  the  said  bark  having  been  put  in  readiness  to  perform  the  afore- 
said voyage,  and  ready  to  receive  cargo  at  New  York,  the  said  libellant,  on  the 
twenty-third  day  of  August,  one  thousand  eight  hundred  and  foHy-seven,  caused 
notice  thereof  to  be  given  to  the  respondents,  pursuant  to  the  terms  of  the  said 
charter  party.  And  the  said  respondents  commenced  to  furnish  the  cargo.  But 
notwithstanding  such  notice  was  duly  given  to  the  respondents,  and  notwitli- 
standing  the  said  bark  was,  from  that  time,  at  the  direction  and  disposal  of  tlie 
said  respondents,  and  notwithstanding  there  was  no  fault  or  remissness  on  the 
part  of  the  libellant,  the  said  respondents,  by  their  own  default,  did  not  load 
the  said  bark  and  give  her  dispatch  from  the  port  of  New  York  within  fifteen 
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days,  but  delayed  her,  contrary  to  the  terms  of  the  said  charter  party,  until  the 
eleventh  day  of  September  thereafter,  when  she  sailed,  and  the  libellant  became 
thereby  entitled  to  demand  from  the  respondents  demurrage  for  ^ve  days,  at  the 
rate  of  thirty-five  Spanish  milled  dollars  per  day,  amounting  to  the  sum  of  one 
hundred  and  seventy-five  dollars  over  and  above  all  just  deductions. 

Fourth.  That  said  vessel  well  and  faithfully  performed  said  voyage,  and  the 
respondents  paid  the  charter  money  tlierein  stipulated  except  said  demurrage. 
But  notwithstanding  the  said  respondents  have  been  frequently  requested  to  pay 
the  said  sum  of  one  hundred  and  seventy-five  dollars,  the  demurrage  aforesaid, 
they  have  refused,  and  still  refuse,  so  to  do. 

F{fth.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays  that  a  monition  or  citation,  according  to  the 
course  and  practice  of  this  Honoi*able  Court  in  admiralty  and  maritime  cases, 
may  issue  against  the  said  respondents,  and  that  they  be  cited  to  appear  and 
answer  all  and  singular  the  matters  aforesaid,  and  that  this  Honorable  Court 
would  be  pleased  to  decree  the  payment  of  the  demurrage  aforesaid  with  costs, 
and  that  the  libellant  may  have  such  other  and  further  relief  as  in  law  and  jus- 
tice he  is  entitled  to  receive. 

BiTRB  &  Benedict,  Proctors. 
Beebe,  Advocate. 

{Verification  as  in  No.  95.) 


No.  104. — A  libel  by  the  owners  op  a  vessel  in  personam  against  the 

CONSIGNEE  OF  THE  CARGO,  FOB  UNREASONABLY  DETAINING  THE   VESSEL. 

To  the  Honorable  Samuel  R.  Betts,  District  Judge  of  the  United  States  for  the 

Southern  District  of  New  York. 

The  libel  of  James  Sprague,  Charles  Keen,  David  Crowell,  and  Daniel  Butler, 
owners  of  the  schooner  John  R.  Watson,  against  J.  Selby  West,  of  said  district, 
coal  dealer,  in  a  cause  of  contract,  civil  and  maritime,  alleges  as  follows: 

First,  That  in  the  month  of  December  last,  the  said  schooner  lying  at  Phila- 
delphia, and  destined  on  a  voyage  to  New  York,  Richard  Jones  &  Co.  shipped 
on  board  the  said  schooner  one  hundred  and  ninety-four  tons  of  coal,  or  there- 
abouts, to  be  therein  carried  from  Philadelphia  to  New  York,  and  there  deliver- 
ed in  like  good  order  and  condition  (the  dangers  of  the  sea  only  excepted),  to  J. 
Selby  West,  or  his  assigns,  to  whom  the  same  belonged,  he  or  they  paying 
freight  for  the  same,  at  the  rate  of  ninety  cents  per  ton;  and  accordingly  the 
master  of  said  schooner,  at  Philadelphia,  on  the  fifteenth  day  of  December  last, 
signed  the  usual  bill  of  lading,  a  copy  of  which  is  hereto  annexed. 

Second.  That  shortly  after,  the  said  schooner  set  sail  from  Philadelphia,  to 
New  York,  with  the  said  coal  on  board,  and  there  safely  arrived  on  or  about  the 
nineteenth  day  of  December;  and  on  the  next  day,  James  Sprague,  the  master 
of  said  vessel,  caused  a  written  notice  to  be  served  upon  J.  Selby  West,  the  con- 
signee and  owner  of  the  coal,  as  follows: 

New  York,  Dec.  20th,  1848. 
Sir: — ^You  will  please  take  notice,  that  the  schooner  John  R.  Watson,  under 
my  command,  and  loaded  with  coal  consigned  to  you,  was  ready  to  discharge 
cargo  tliis  morning,  of  which  fact  you  have  been  duly  notified.    And  you  will 
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further  take  notice,  that  demurrage  will  be  demanded  for  every  day  she  is  de- 
tained. 

Yours,  etc., 

James  Spbagve. 
To  J.  Selby  West,  Esq. 

Third,  That  the  said  West  accepted  the  said  cargo,  and  commenced  to  receive 
the  said  coal,  but  refused  to  take  it  save  in  very  small  quantities,  and  at  irregu- 
lai*  times,  capriciously  and  vexatiously,  and  when  urged  and  requested  to  take 
the  same  more  expeditiously,  replied,  that  he  would  take  it  when  it  suited  him, 
and  no  faster,  and  would  keep  the  schooner  as  long  as  he  wanted  to,  for  the  cap- 
tain could  not  help  himself,  and  in  accordance  with  such  threat,  he  detained  the 
said  schooner  until  the  fourth  day  of  January,  instant,  on  which  day  fifty  tons 
of  coal  were  still  on  board,  and  were  taken  out  by  him  and  his  agents,  and  the 
schooner  completely  discharged. 

Fourth.  That  during  the  whole  time  the  said  schooner  was  so  detained,  she 
was  obliged  to  lie  at  the  foot  of  Forty-second  street,  in  the  North  river,  that  be- 
ing the  place  designated  by  the  bill  of  lading,  in  danger  of  being  frozen  up  and 
compelled  to  winter  here,  and  her  whole  crew  were  detained,  at  the  expense  of 
the  vessel,  and  two  extra  men  and  a  horse  were  kept  constantly  waiting  on  the 
dock  during  very  severe  and  cold  weather,  ready  to  deliver  the  coal  whenever 
the  said  West  should  take  it  away.  And  the  said  West  was  often  notified  by  the 
master  of  the  said  schooner,  that  said  master  was  constantly  ready  to  deliver 
said  coal,  and  that  the  expense  and  damage  of  such  detention  would  be  de- 
manded of  him. 

Fifth,  That  the  usual  and  sufficient  time  to  discharge  such  a  cargo  of  coal  is 
four  days,  and  these  libellants  claim  to  be  entitled  to  have  of  the  said  West  the 
damages  sustained  by  them  by  reason  of  the  unjust  detention  of  said  vessel  be- 
yond tliat  time,  which  they  allege  amounts  to  the  sum  of  two  hundred  and 
thirty-one  dollars  and  upwards. 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable  Court. 

Wherefore  these  libellants  pray  that  a  monition,  in  due  form  of  law,  ac- 
cording to  the  course  of  this  Honorable  Court  in  admii-alty  and  maritime 
cases,  may  issue  against  the  said  J.  Selby  West,  and  that  he  may  be  compelled 
to  answer  upon  oath,  all  and  singular  the  mattei-s  aforesaid,  and  that  this  Hon- 
umble  Court  would  be  pleased  to  decree  the  payment  of  the  damages  aforesaid, 
with  costs,  and  that  he  may  have  such  other  relief  as  in  law  and  justice  he  may 
be  entitled  to  receive. 

Burr  &  Benedict,  Proctors. 
E.  BuKB,  Advocate. 
{Verification  as  in  No,  1.) 


No.  105. —  A  LIBEL  IN  REM    BY  A  MASTER  AGAINST    HIS  VESSEL,  FOR  ADVANCES 
TO  PAY  CHARGES  AND  LIENS  UPON  HER. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Herman  Schultze,  master  of  the  schooner  Oscar  Jones,  against 
the  said  schooner,  her  tackle,  apparel,  and  furniture,  and  against  all  persons  in- 
tervening for  their  interest,  in  a  cause  of  conti*act,  civil  and  maritime,  alleges 
as  follows: 
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First,  That  in  the  month  of  July,  1848,  Mr.  F.  C.  Costanze,  of  New  Orleans, 
the  then  owner  of  said  schooner,  employed  the  libellant  to  take  charge  of  the 
said  vessel,  as  master,  on  a  voyage  she  was  then  about  to  make,  and  other  voy- 
ages in  search  of  freight. 

Second,  That  accoi-dingly  on  or  about  the  first  day  of  July  aforesaid,  the  li- 
bellant went  on  board  said  vessel  as  master,  and  on  the  sixteenth  of  July  afore- 
said sailed  from  New  Orleans  to  Tarragona,  thence-  to  London,  thence  to 
Newcastle-upon-Tyne,  thence  to  Gibraltar,  thence  to  Malaga,  thence  back  to 
Gibraltar  again,  and  thence  to  the  port  of  New  York,  where  he  safely  arrived 
on  or  about  the  twenty-eighth  day  of  April  last. 

Third,  That  during  the  voyages  aforesaid,  he  was  obliged,  at  various  times, 
to  make  large  advances  to  and  for  the  said  vessel,  to  enable  her  to  proceed  on 
her  voyage  and  earn  freight,  and  paid  various  carpenter^s  bills  for  repairs,  and 
bought  provisions,  tackle,  apparel,  and  furniture,  for  the  said  vessel,  and  paid 
large  sums  to  the  seamen  employed  on  board  thereof  for  their  wages,  and  made 
other  advances  more  particularly  set  forth  in  the  schedule  hereto  annexed, 
amounting,  in  the  whole,  to  the  sum  of  one  thousand  nine  hundred  and  nineteen 
dollars  and  fifty-two  cents. 

Fourth.  That  the  said  advances  were  necessary  to  enable  the  said  schooner 
to  prosecute  her  intended  voyage,  and  earn  freight,  and  were  made  in  ports  and 
places  where  the  vessel  did  not  belong,  and  where  the  owner  did  not  reside, 
and  were  made  on  the  credit  of  the  said  vessel,  as  well  as  of  the  owner  thereof, 
and  were  to  pay  charges  and  demands  which  were  at  the  time  a  lien  on  said 
vessel;  and  by  the  payment  thereof,  he  became  in  law  subrogated  in  place  of 
the  parties  to  whom  he  made  such  payments,  and  became  entitled  to  hold,  and 
prosecute,  and  enforce  the  lien  of  said  demands  for  his  own  i*eimburseraent. 

Fifth.  That  there  is  now  due  the  libellant,  from  the  said  vessel,  the  sum  of 
four  hundred  and  seventeen  dollars  and  eighty-five  cents,  for  his  said  advances 
over  and  above  all  just  deductions,  and  the  said  schooner  is  now  in  the  port  of 
New  York. 

Sixth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
-and  maritime  junsdiction  of  the  United  States  and  of  this  Honorable  Court 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  and  practice  of  this  H(morable  Court  in  cases  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said  schooner,  her  tackle,  apparel, 
and  furniture,  and  that  all  persons  having  any  interest  therein  may  be  cited  to 
appear  and  answer  upon  oath,  all  and  singular  the  matters  aforesaid,  and  that 
this  Honoi-able  Court  would  be  pleased  to  decree  the  payment  of  the  amount 
due  to  the  libellant  in  the  premises,  with  costs,  and  that  the  said  vessel  may  be 
condemned  and  sold  to  pay  the  same,  and  that  the  libellant  may  have  such  other 
relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

C.  L.  Benedict,  Proctor  for  Libellant. 
E.  C.  Benedict,  Advocate. 
{Verification  as  in  No,  1.) 

SCHEDULE. 

Payments  and  advances  hy  Herman  Schultzej  master  of  the  schooner  Oscar  Jones, 

for  and  on  account  of  said  vessel  and  owners. 
3  bbls.  potatoes  in  Mississippi,    .  .  .  .  .  .  $  7  50 

Discharging  cargo  in  Tarragona,       .  .  .  .  .  .      30  50 
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Paid  charges  and  consular  fees,   . 

Carpenter's  bills, 

Block  and  hulk  for  heaving  down, 

Galley  and  forecastle  scuttle, 

Blacksmith's  bill, 

Tinsmith's  bill, 

I^abor  for  heaving  down,  . 

Warps  and  running  ropes, 

I*aid  ship-chandler. 

Do.  do.,     .... 

Paints,  oil,  varnish,  rosin,  and  sulphur, 

300  lbs.  salt  meat. 

Stevedore's  bill, 

1  basket  raisins. 

Etc.,  etc. 


$112  54 

. 

.  186  6t» 

12  80 

, 

.   26  80 

7  00 

. 

9  40 

16  00 

. 

.   12  00 

172  00 

. 

.   14  10 

42  00 

. 

.   30  00 

29  20 

• 

1  00 

No.  106. — Libel  in  rem  by  the  owneb  of  a  steameb,  against  a  canal  boat, 

FOB  TOWING  HEB. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States,  for  the  Southern  District  of  New  York. 

The  libel  and  complaint  of  Reuben  Smith,  Jr.,  and  Philemon  H.  Smith,  owners 
of  the  American  vessel  known  as  the  steamboat  Metamora,  whereof  said  P.  H. 
Smith  is  master,  against  the  canal  boat  W.  Amott,  her  tackle,  apparel,  and  fur- 
niture, now  in  this  district,  and  against  all  pei*sons  lawfully  intervening  for  their 
interest,  in  a  cause  of  conti'act,  civil  and  maritime,  alleges  as  follows: 

First.  That  the  said  libellants  were,  and  now  are,  the  owners  of  the  American 
steamer  Metamora,  and  that,  at  the  instance  and  request  of  one  Captain  Best, 
master  and  owner  of  said  canal  boat,  the  said  steamer  towed  the  said  canal  boat 
from  the  port  of  Albany  to  the  port  of  New  York,  between  the  ninth  and  elev- 
enth days  of  November,  1846;  and  by  agreement  with  the  said  Captain  Best, 
they  were  to  receive  for  the  towing  the  said  canal  boat  the  sum  of  twenty  dol- 
lars; and  the  said  canal  boat  is  now  in  the  Southern  District  of  New  York;  and 
the*  said  libellants  have  demanded  the  said  twenty  doUars,  and  the  said  captain 
has  refused  to  pay  the  same. 

Second.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honoi-able  Court. 

Wherefore  tlie  libellant  prays,  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court,  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  said  vessel,  her  tackle,  apparel,  and  furniture,  and 
that  all  persons  having  any  interest  therein  may  be  cited  to  appear  and  to  an- 
swer all  and  singular  the  matters  hereinbefore  set  forth,  and  that  this  Honorable 
Court  would  be  pleased  to  decree  the  payment  of  said  sum,  with  costs,  and  that 
said  canal  boat  may  be  condemned  and  sold  to  pay  the  same,  and  that  the  libel- 
lant may  have  such  other  and  further  relief  in  the  premises  as  in  law  and  justice 
he  may  be  entitled  to  receive. 

Wm.  Jay  Haskett,  Proctor  for  Libellants. 
R.  Scott,  Advocate. 

(Verification  as  in  No,  1.) 
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KO.  107.'A  LIBEL  IN  PEB80NAM  BY  THE  OWNBB  OF  A  WHABF  AND  A  8TOBE, 
AGAINST  A  MASTER  FOB  WHABF  AGE  AND  STOBAGE. 

To  the  Honorable  Samuel  R.  Beits,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Daniel  Jones,  of  the  city  of  New  York,  meixihant,  against  Asa 
White,  master  of  the  ship  Ajax,  of  Bristol,  England,  in  a  cause  of  contract,  civil 
and  maritime,  alleges  as  follows: 

First,  That  the  libellant  is  the  owner  of  a  wharf  in  the  city  of  New  York, 
and  is  entitled  to  recover  wharfage  from  all  vessels  lying  at  said  wharf.  That 
on  the  tenth  day  of  November  last,  the  said  Asa  White  placed  the  said  ship  Ajax 
at  the  wharf  of  the  libellant,  where  she  remained  for  the  period  of  ninety-one 
days,  for  which  the  libel. ant  is  entitled  to  receive  the  sum  of  one  hundred  and 
eighty-two  dollars,  which  the  said  master  has  refused  to  pay. 

Second.  That  the  libellant  is  also  the  owner  of  a  store-house  in  the  city  of 
New  York,  and  that  said  roaster  stored  in  said  store-house  at  the  usual  rates  of 
storage,  the  sails  and  rigging  of  the  said  ship  while  the  said  ship  was  undergo- 
ing repairs,  and  the  libellant  is  entitled  to  receive  for  such  storage  the  sum  of 
twenty-one  dollai*s,  which  the  said  master  has  refused  to  pay. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court 

Wherefore  the  libellant  prays  that  a  monition  in  due  form  of  law,  accord- 
ing to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  mari- 
time jurisdiction,  may  issue  against  the  said  Asa  White,  master,  as  aforesaid, 
and  that  he  may  be  required  to  answer  on  oath  this  libel  and  the  matters  herein 
contained,  and  that  this  Honorable  Court  will  be  pleased  to  decree  to  the  libel- 
lant the  payment  of  said  wharfage  and  said  storage,  amounting  to  two  hundred 
and  three  dollars,  with  interest  and  costs,  and  that  he  may  have  such  other  and 
furtlier  relief  as  in  law  and  justice  he  may  be  entitled  to  receive. 

A.  B.,  Proctor. 
C.  D.,  Advocate. 
{Verification  as  in  No.  1.) 


No.  108. — Libel  against  ship  and  ownebs,  by  a  passengbb,  fob  a  viola- 
tion OF  contbact. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Elon  C.  Galusha,  against  the  ship  Pacific,  her  tackle,  apparel, 
and  furniture,  and  against  H.  J.  Xibbetts,  master  and  part  owner,  and  Frederick 
Griffing,  the  other  part  owner  of  the  said  ship,  and  all  persons  lawfully  inter- 
vening for  their  interest  in  the  said  ship,  her  tackle,  apparel,  and  furniture,  in 
a  cause  of  contract,  civil  and  maritime,  alleges  as  follows: 

First,  That  the  said  ship  at  the  several  times  hereinafter  stated  has  been  and 
is  yet  lying  in  this  port  bound  on  a  distant  voyage  around  Cape  Horn  to  Cali- 
fornia. And  the  said  H.  J.  Tibbetts  and  Frederick  Griffing  were  and  are  the 
sole  owners  of  the  said  ship,  her  tackle,  apparel,  and  furniture,  and  are  about  to 
sail  in  said  ship  on  such  voyage,  and  the  said  H.  J.  Tibbetts  was  and  is  the  mas- 
ter of  said  ship;  and  that  the  said  owners  and  master  employed  Joseph  Kissain 
as  their  agent  to  obtain  passengers  for  the  said  ship  in  such  voyage,  and  other- 
wise to  act  for  them  as  their  agent  in  respect  to  the  said  ship. 
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Second.  That  the  libellant  and  other  persons  having  seen  that  the  saiil  ship 
was  advertised  to  sail  for  California,  and  being  desirous  to  go  to  that  place  with 
dispatch,  they  either  in  person  or  through  their  agent  or  agents,  applied  to  the 
said  Joseph  Kissam  for  information  in  regard  to  the  terms  and  accommodations 
of  the  said  ship,  and  also  as  to  the  time  of  her  sailing  from  this  port,  where- 
upon the  said  Joseph  Kissam,  so  acting  as  agent  for  the  ship,  then  and  there 
represented  and  stated  to  the  said  libellant,  or  his  agents,  that  the  said  vessel 
was  of  the  very  best  class  and  condition,  and  a  fast  sailer,  and  in  order  that  the 
cabin  passengers  might  have  all  the  comfort  desired  and  plenty  of  space  for  ex- 
ercise and  air,  that  the  said  owners  engaged  not  to  take  more  than  fifty  cabin 
passengers,  and  that  the  passage  money  by  reason  thereof  would  be  three  hun- 
dred dollars  a  passenger,  instead  of  two  hundred  and  fifty  dollars,  the  usual 
charge  for  such  a  voyage;  whereupon  the  name  of  the  libellant  or  his  agent  was 
left  and  taken,  and  a  refusal  or  option  given  to  him  to  go  in  such  vessel  upon 
such  terms.  That  shortly  tliereafter,  the  libellant  or  his  agent  again  called, 
whereupon  the  said  Kissam  represented  to  him  that  another  party  called  the 
**  Morgan  party,"  had  taken  twenty-six  berths  (meaning  had  engaged  passage 
for  twenty-six  persons),  and  that  there  were  other  persons  speaking  for  the  re- 
mainder of  the  bertlis,  and  if  the  libellant  and  his  friends  desired  passages  they 
must  engage  the  same  without  delay. 

Third.  That  the  libellant  or  his  agents  after  seeing  the  said  agent,  examined 
the  ship,  found  the  said  Tibbetts,  the  captain  and  part  owner,  went  on  boai*d  the 
said  vessel  with  him,  and  thereupon  the  said  captain  and  part  owner  exhibited 
to  the  libellant  or  his  agents,  parts  of  the  vessel  between  the  decks,  where  state 
rooms  and  sepai'ate  apartments  for  each  two  passengei-s  were  about  to  be  hastily 
prepai'ed,  the  vessel  having  a  small  cabin  as  a  freighting  vessel,  and  thereupon 
the  said  captain  and  part  owner  represented  and  stated  to  the  libellant  or  his 
agents,  that  accommodation  would  be  prepared  for  fifty  passengers,  and  that 
tlie  passengers  should  not  be  crowded,  and  he  marked  out  and  represented  to 
the  said  libellant  or  his  agents  where  the  said  state  rooms  were  to  be,  and  the 
size  of  the  same,  and  certain  spaces  which  were  to  be  left  between  the  same  for 
air  and  exercise,  and  represented  that  such  state  rooms  were  to  consist  of  a 
range  of  separate  apartments  on  each  side  of  the  said  vessel,  each  of  which 
was  to  be  at  least  six  feet  square,  well  lighted,  and  ventilated,  and  between  the 
same  an  open  space  or  hall  was  to  be  left  for  ventilation  and  for  promenade. 
That  he  also  marked  and  showed  the  libellant  or  his  agents,  how  and  where  the 
bulkhead  was  to  be  built,  separating  the  cabin  from  the  steerage,  and  that  only 
fifty  cabin  passengei-s  were  to  be  taken,  and  that  such  passengera  should  have 
an  equal  and  impartial  chance  of  drawing  for  berths,  which  were  also  to  be 
made  so  nearly  equal  in  accommodation  as  to  aflford  but  little,  if  any,  choice. 
And  that  the  said  master  and  owners  would  not  take  freight  to  the  inconvep- 
ience  of  the  passengei*s,  and  that  the  said  vessel  would  sail  on  or  about  the 
fifth  day  of  January,  1849,  and  that  in  consequence  of  the  pressure  of  passen- 
gers, it  was  necessary  for  the  libellant  to  engage  his  passage  without  delay. 

Fourth.  That  relying  upon  such  representations  and  other  like  deceptive  and 
imfair  representations,  this  libellant  proceeded  to  enter  his  name  at  $300  for  a 
passage,  and  it  being  thereupon  represented  to  the  libellant  that  he  must  ac- 
tually pay  his  passage  money  to  insure  his  passage,  that  such  was  the  custom, 
and  that  many  others  had  paid,  the  libellant  or  his  agents,  shortly  afterwards, 
and  on  or  about  the  second  day  of  January  instant,  paid  to  the  said  owners  or 
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their  agents,  the  sum  of  three  hundred  dollars,  as  and  for  the  passage  money 
in  advance  as  a  cabin  passenger. 

Fyth,  That  the  libellant,  being  a  resident  of  Lockport,  in  this  State,  relying 
upon  the  representations  aforesaid,  prepared  himself  at  much  expense  for  such 
contemplated  voyage;  and  after  being  so  prepared,  was  in  attendance  in  this 
city  at  the  time  appointed  for  the  departure  of  the  said  vessel,  and  has  been 
subjected  to  inconvenience,  expense,  and  risk  of  loss,  besides  the  loss  of  his  time 
by  the  delay  of  the  said  vessel;  and  since  his  arrival  at  this  port  he  has  ascer- 
tained, and  alleges  to  be  the  fact,  that  the  said  owners  have  broken  their  posi- 
tive agreement  with  the  libellant  in  various  particulars;  and  that  the  represen- 
tations aforesaid  were  deceptive,  and  calculated  and  intended  to  induce  the  li- 
bellant and  others  to  pay  or  deposit  their  money  as  aforesaid,  at  a  high  price, 
and  then  to  deprive  them  of  the  means  of  redress;  relying  upon  the  known 
anxiety  of  the  said  libellant  and  others  to  proceed  without  delay,  to  induce  them 
to  overlook  the  many  variations  from  and  neglects  of  the  matter  so  represent- 
ed to  the  libellant.  That  the  said  owners  have  made  and  fitted  up  in  the  ship 
aforesaid,  between  decks  (calling  it  a  cabin),  a  number  of  berths  and  pretended 
state  rooms,  or  separate  divisions,  greater  than  the  number  so  represented,  and 
have  filled  up  therewith  the  entire  centre  part  of  the  vessel,  which  was  to  have 
been  left  open,  preventing  ventilation,  and  rendering  them  close,  confined,  and 
imhealthy,  and  have  engaged  to  take  and  transport  in  and  on  board  of  the  said 
vessel  as  cabin  passengers,  seventy-two  persons,  rendering  it  uncomfortable  and 
unsafe  for  the  libellant  to  proceed  in  such  vessel  upon  the  said  voyage.  And 
many  of  said  passengers,  and  who  are  represented  to  have  paid,  or  to  have  en- 
gaged berths  at  three  hundred  dollars  each,  have  been  in  pai*t  permitted  to 
become  passengers  paying  or  engaging  to  pay  for  such  passages  only  $275, 
which  circumstance  of  itself  has  contributed  to  crowd  the  vessel,  and  is  con- 
trsLTj  to  the  engagement  made  with  the  libellant  or  his  agent,  and  the  said 
vessel  has  also  been  over-crowded  with  cargo,  and  the  passengers  greatly  incon- 
venienced thereby. 

Sixth.  That  the  libellant  or  his  agents,  and  various  others  of  the  said  passen- 
gers, on  discovery  of  tlie  matter,  have  demanded  a  i-eturn  of  the  said  passage 
money  paid  by  them  respectively,  on  failure  to  obtain  a  compliance  with  the 
representations  and  engagements  aforesaid,  but  the  same  has  been  refused. 
That  the  libellant  is  unwilling  to  go  in  said  vessel  under  such  circumstances, 
and  has  sustained  and  will  sustain  damages,  as  he  believes,  beyond  the  amount 
of  said  passage  money,  to  the  amount  of  one  thousand  dollars. 

Seventh.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court,  in  cases  of  admiralty  and  maritime  juiis- 
diction,  may  issue  against  the  said  ship,  her  tackle,  apparel,  and  furniture,  and 
that  the  said  H.  J.  Tibbetts  and  Fredei*ick  Griffing,  and  all  persons  claiming 
any  right,  title,  or  interest  in  the  said  ship,  may  be  cited  to  appear  and  answer 
upon  oath  all  and  singular  the  matters  aforesaid,  and  that  the  court  will  be 
pleased  to  decree  the  return  of  said  passage  money,  with  interest  and  costs,  and 
payment  of  the  diimages  aforesaid;  and  that  the  libellant  may  have  such  other 
and  further  relief  as  in  law  and  justice  he  is  entitled  .to  receive;  and  that  tlie 
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said  ship,  her  tackle,  apparel,  and  furniture,  may  be  condemned  and  sold  to  pay 
the  libellanf  s  demands. 

E.  H.  Owen,  Proctor  for  Libellant. 

F.  B.  OiTTTiNG,  Advocate. 
{Verification  as  in  No.  1.) 


No.  100. —  A  LIBEL  IN  REM  BY  A  PASSENGER  AGAINST  A  SHIP,  FOB  DAMAGES 
IN  NOT  BEING   SUPPLIED  WITH  PROVISIONS. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  Distinct  of  New  York. 

The  libel  of  Peter  McDonald,  of  the  city  of  New  York,  who  prosecutes  for 
himself  and  on  behalf  of  his  wife,  Alicia  McDonald,  and  also  his  children,  Mar- 
tin McDonald,  James  McDonald,  Alicia  McDonald,  Margaret  MDonald,  and 
Catherine  M* Donald,  who  are  all  infants  under  the  age  of  twenty-one  years, 
who  were  late  passengers  on  board  the  British  vessel  known  as  the  Aberfoyle, 
of  Liverpool,  whereof  Thomas  Jones  was  master,  against  the  said  vessel,  her 
tackle,  apparel,  and  furniture,  and  against  all  persons  lawfully  intervening  for 
tlieir  interest  therein,  in  a  cause  of  damage,  civil  and  maritime,  alleges  as 
follows: 

First.  That  in  the  month  of  December,  in  the  year  one  thousand  eight  hun- 
dred and  forty-six,  the  said  vessel,  whereof  the  said  Thomas  Jones  was  master, 
being  at  the  port  of  Liverpool,  in  England,  destined  on  a  voyage  from  thence 
to  the  port  of  New  York,  the  said  libellants  embarked  on  board  of  said  vessel, 
as  passengers,  and  paid  tlieir  freight  from  the  said  port  of  Liverpool  to  the 
said  port  of  New  York,  and  the  agreement  under  which  tlie  said  libellants  em- 
barked as  passengers  on  board  the  said  vessel  was  in  substance  as  follows: — 
That  in  consideration  of  the  sum  of  twenty-two  pounds  sterling  paid,  the  said 
libellant  and  his  family  were  to  be  provided  with  a  steerage  passage  from  Liv- 
erpool to  New  York,  in  the  ship  Aberfoyle,  with  not  less  than  ten  cubic  feet 
for  l.uggage  for  each  adult,  and  that  three  quarts  of  water  per  day,  during  said 
voyage,  should  be  furnished  to  each  adult;  and  that  there  should  be  furnished 
to  each  of  said  libellants  to  be  computed  as  adults,  per  week,  during  said  voy- 
age, seven  pounds  of  bread  biscuit,  flour,  oatmeal,  or  rice,  or  a  proportionate 
quantity  of  potatoes  (five  pounds  of  potatoes  being  computed  as  equal  to  one 
pound  of  the  other  articles),  one-half  of  the  quantity  to  be  biscuit,  to  be  issued 
not  less  often  than  twice  a  week,  two  children  under  fourteen  years  of  age,  and 
over  one  year,  being  computed  as  one  adult;  and  the  libellants  state  that  they 
are  all  statute  adults  excepting  the  libellants,  Ann  McDonald,  Maria  McDonald, 
Alicia  McDonald,  Margaret  McDonald,  and  Catherine  McDonald,  who  are  all 
over  one  year  and  under  fourteen  years  of  age. 

Second.  That  said  voyage  commenced  about  the  twenty-sixth  day  of  Decem- 
ber last  and  continued  for  about  sixty-nine  days,  when  the  said  vessel  anived 
at  the  said  port  of  New  York,  where  she  now  is.  That  shortly  after  the  sailing 
of  the  said  Vessel,  he,  tlie  said  Thomas  Jones,  by  himself  or  his  agents,  on  the 
high  seas,  withheld  from  and  refused  to  furnish  to  the  said  libellant  and  his 
family  the  said  water  and  the  said  provisions  so  as  aforesaid  by  the  said  agree- 
ment to  be  furnished,  whereby  the  said  libellant  and  his  family,  during  the 
said  voyage  or  passage  us  aforesaid,  suffered  great  want,  hunger,  and  thirst, 
and  starvation,  to  the  great  injury  of  the  health  and  deprivation  of  the  comfort 
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of  the  libellant  and  his  family,  and  the  libellant  claims  five  hundred  dollars 
damages. 

Third.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court 

Wherefore  the  libellants  pray,  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admii-alty  and  maritime  jurisdic- 
tion, may  issue  against  the  said  vessel,  her  tackle,  apparel,  and  furniture;  and 
that  all  persons  having  any  interest  therein  may  be  cited  to  appear  and  answer 
all  and  singular  the  matters  hereinbefore  set  forth ;  and  that  this  Honorable 
Court  would  be  pleased  to  decree  payment  of  the  damages  aforesaid,  with 
costs,  and  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the  same, 
and  that  the  libellant  may  have  such  other  and  further  relief  in  the  premises  as 
in  law  and  justice  he  may  be  entitled  to  receive. 

William  M.  Allkn,  Proctor  for  Libellants. 
Horace  Dresser,  Advocate. 
{Verification  as  in  No.  1.) 


No.  110. — Libel  in  personam  by  a  female  passenger  against  the  mas- 
ter OF  A  vessel,   for  INSULT  AND  INDECENCY. 

To  the  Honorable  Samuel  R  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  J.  E.,  now  a  resident  of  the  city  and  county  of  New  York,  late 

a  passenger  on  board  the  ship  whereof  I B ,  also  of  the 

city  of  New  York,  now  is,  or  late  was,  master  and  part  owner,  against  the  said 
I B ,  In  a  cause  of  damage,  civil  and  maritime,  alleges  as  follows: 

First.  That  on  or  about  the  fourth  day  of  September,  one  thousand  eight 
hundred  and  forty-eight,  this  libellant  being  in  the  port  of  Liverpool,  in  the 
United  Kingdom  of  Great  Britain  and  Ireland,  and  wishing  to  embark  for  the 
United  States  of  America,  made  application  to  the  said  I B ,  then  com- 
manding the  American  packet  ship  then  lying  In  said  port,  for  a 
cabin  passage  to  the  port  of  New  York,  and  thereupon  engaged  such  passage, 
paying  therefor  the  sum  of  £31  lOs.  for  a  cabin  passage  for  herself  and  child, 
that  being  the  highest  price  for  the  first  class  of  passengers. 

Second.  That  said  B told  this  libellant,  at  the  time  of  engaging  such 

passage,  that  he  was  a  married  man,  that  one  of  his  sons  was  to  accompany 
him  on  the  voyage,  and  that  this  libellant  should  receive  from  him  every 
fatherly  care,  attention,  and  protection,  and  should  be  under  his  especial 
charge. 

Third.  That  said  ship  left  said  port  of  Liverpool  on  or  about  the  seventh  day 
of  said  September,  and  on  the  morning  of  the  ninth  of  said  month,  while  this 
libellant  was  asleep  In  the  state  room  allotted  to  her  (there  being  no  key  to  the 

door  of  the  same),  said  captain  B entered  said  state  room,  awoke  this 

libellant  out  of  her  sleep,  and  made  Indecent  and  Insulting  proposals  to  this 

libellant,  and  upon  this  libellant  ordering  said  B out  of  her  said  room, 

said  B threatened  that  if  this  libellant  revealed  to  the  other  passengei-s 

what  had  passed  he  would  denounce  her  as  a  whore,  and  used  other  Indecent 
and  vulgar  expressions  to  her.    That  this  libellant  afterwards,  and  in  the  courae 

of  about  three  hours  after  such  occurrence,  requested  said  B to  provide  a 

key  for  said  state  room  door,  which  he  refused  to  do. 
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Fourth,  That  for  several  days  in  succession  after  the  last-mentioned  occur- 
rence, said  B was  in  the  habit  of  coming  into  said  libellant^sroom,  awaken- 
ing her  out  of  her  sleep,  attempting  violence  to  her  person,  and  using  indecent 
and  vulgar  expressions,  and  exposing  his  person  in  a  disgusting  manner;  that 
upon  this  libellant  ordering  said  B from  her  presence  and  room,  and  threat- 
ening to  inform  the  other  cabin  passengers  of  his  conduct  towards  her,  said 
B shortly  afterwards,  and  in  the  hearing  of  the  other  cabin  passengers,  or- 
dered this  libellant  to  remain  in  her  room,  and  not  to  leave  tlie  same,  for  if  the 
libellant  attempted  so  to  do  he  would  send  her  amongst  the  steerage  passen- 
gers.   That  this  libellant  was  closely  confined  to  her  said  state  room  for  the 

space  of  two  weeks,  having  her  meals  sent  to  her  by  said  B 's  orders.     That 

said  B was  also  in  the  habit  of  falsely  and  maliciously  slandering  this  libel- 
lant to  other  of  the  said  passengers  on  board  such  ship  during  such  voyage. 

Fifth,  That  this  libellant  was  much  injured  in  health,  fi*etted  and  annoyed  in 

body  and  mind  in  consequence  of  such  eonfinement  and  conduct  of  said  B ^ 

and  was  quite  sick  for  some  time  after  her  arrival  in  said  city  of  New  York, 
and  is  damnified  in  the  sum  of  three  thousand  five  hundred  dollars. 

tiixth.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  mai'itime  jurisdiction  of  the  United  Stfit^s  and  of  this  Honorable  Court. 

Wherefore  she  prays,  that  a  warrant  of  arrest,  in  due  form  of  law,  according 
to  the  course  of  this  Honorable  Court  in  causes  of  admiralty  and  maritime  juris- 
diction, may  issue  against  tlie  said  I B ,  and  that  he  may  be  required  to 

answer,  upon  oath,  this  libel,  and  all  and  singular  the  matters  aforesaid,  and 
that  this  Honorable  Court  will  be  pleased  to  decree  the  payment  of  the  dama- 
ges aforesaid,  with  costs,  and  that  the  libellant  may  have  such  other  and  further 
relief  as  in  law  and  justice  she  may  be  entitled  to  receive. 

Thomas  W.  Smith,  Proctor  for  Libellant 
W.  Q.  Morton,  Advocate. 
{Verification  an  in  No,  1.) 


No.  111. — Libel  in  personam  by  a  seaman  against  a  master  and  mate, 

FOR   A  joint   assault   AND   BATTERY. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  tlie  Southern  District  of  New  York. 

The  libel  of  Charles  Grayman,  late  seaman  on  board  the  ship  Louvre,  whereof 
Weeks  was  master,  and  Whittlesey  chief  mate,  against  tlie 

master  and  mate  in  a  cause  of  personal  damage,  civil  and  maritime,  alleges  as 
follows: 

First,  Tliat  some  time  in  the  month  of  March,  in  the  year  one  thousand  eiglit 
hundred  and  forty-eight,  the  libellant  shipped  on  board  the  said  ship  Louvre 
for  a  voyage  from  New  York  to  Rotterdam,  and  back  to  New'  York. 

That  on  or  about  the  twenty -fifth  day  of  March,  while  on  the  high  seas,  the 
libellant,  having  been  kept  on  deck  longer  than  was  usual,  by  reason  of  the  ill- 
ness of  the  cook,  whose  place  he  had  volunteered  to  fill  in  addition  to  his  otlier 
duties,  was  lying  in  his  berth  in  the  forecastle  while  it  was  his  watch  below, 
and  while  there  heard  the  mate  call  him  to  come  upon  deck,  whereupon  he  im- 
mediately arose,  but  before  he  had  fairly  got  out  of  the  berth  the  mate  sprang 
down  into  the  forecastle,  and  seizing  the  libellant  by  the  throat  began  to  di-ag 
him  along  the  floor,  and  the  said  master  having  come  down  with  an  iron  belay- 
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ing  pin,  endeavored  to  strike  the  libellant  with  the  same,  but  the  libeUant,  to 
avoid  a  blow  with  such  a  dangerous  weapon,  escaped  from  the  hands  of  the 
master,  and  ran  upon  deck,  and  the  master  and  mate  followed  him,  and  coming 
up  with  him  near  the  galley  the  said  master  endeavored  again  to  strike  the  li- 
bellant with  the  iron  belaying  pin,  and  the  libellant  not  being  able  to  escape 
from  his  reach  was  obliged  to  ward  off  the  blow  with  his  arm  and  hand,  and  in 
so  doing  received  a  severe  stroke  with  the  said  iron  belaying  pin  upon  the  back 
of  his  hand,  whereby  the  same  was  much  injured,  and  to  this  day  bears  the 
marks  of  the  blows  so  received :  that  upon  another  occasion  while  engaged  in 
hauling  upon  a  rope,  the  said  mate,  without  the  least  cause  or  provocation, 
and  without  the  slightest  warning  to  the  libellant,  fell  upon  the  libellant  and 
beat  him  severely  with  his  fist  about  the  head  and  face,  and  the  said  master 
coming  from  the  other  side  of  the  deck  took  a  wooden  belaying  pin  from  the 
rail,  and  holding  the  libellant  by  the  neck,  struck  the  libellant  five  or  six  times 
on  the  head  with  the  belaying  pin,  and  with  tlie  assistance  of  the  mate,  then 
beat  him  with  the  same  about  his  legs  and  body  for  some  minutes;  that  by 
reason  of  such  beating,  the  face  and  head  of  the  libellant  were  very  much 
bruised,  and  his  body  also  injured;  that  he  still  feels  the  effects  of  such  beat- 
ing. And  the  libellant  by  reason  of  the  premises  claims  to  be  entitled  to 
demand  of  the  said  master  and  mate  damages  to  the  amount  of  five  hundred 
dollars  and  upwards. 

Second.  That  on  the  arrival  of  the  said  ship  in  this  port  tlie  libellant  took  out 
a  warrant  from  the  marine  court  of  the  State  of  New  York,  against  the  said 
Weeks  and  Whittlesey,  for  the  above-mentioned  assaults,  but  that  they  have  fled 
from  the  jurisdiction  of  that  court,  or  so  concealed  themselves  that  they  cannot 
be  taken,  and  this  libellant  is  wholly  without  remedy  unless  by  process  from 
this  court. 

Third.  That  the  said  defendants  have  goods  and  chattels  in  this  district,  and 
credits  in  the  hands  of  E.  D.  Hurlburt  &  Co.,  of  the  city  of  New  York, 
merchants. 

Fourth.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable 
Court. 

Whereupon  the  libellant  prays  that  a  waiTant  of  arrest,  in  due  form  of  law, 
according  to  the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  mar- 
itime juiisdiction,  may  issue  against  the  said  Weeks  and  Whittlesey,  and  that 
they  may  be  required  to  appear  and  answer  on  oath  this  libel,  and  all  and  sin- 
gular tlie  matters  aforesaid,  and  that  if  they  cannot  be  found,  that  their  goods 
and  chattels,  and  if  none  be  found,  that  their  credits  and  effects  in  the  hands  of 
E.  D.  Hurlburt  &  Co.,  of  the  city  of  New  York,  merchants,  garnishees,  may  be 
attached,  to  the  amount  sued  for,  and  costs.  And  that  this  Honorable  Court 
would  be  pleased  to  deci-ee  the  payment  of  the  damages  sustained  by  the  libel- 
lant, with  costs,  and  that  he  may  have  such  other  and  further  relief  as  in  law 
and  justice  he  may  be  entitled  to  receive. 

W.  R.  Beebe,  Proctor  for  Libellant 
E.  C.  Benedict,  Advocate. 

(Verification  as  in  No.  1.) 
36 
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No.   112. — uIBEL  IN   REM  FOB  COLLISION. 

To  the  Honorable  Samuel  R.  Beits,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Robert  Schuyler  and  George  L.  Schuyler,  both  of  the  city  of  New 
York,  against  the  brig  Sea,  her  tackle,  apparel,  and  furniture,  and  all  persons 
lawfully  intervening  for  their  interest  in  the  same,  in  a  cause  of  collision,  civil 
and  maritime,  alleges  as  follows: 

First  That  your  libellants,  before  and  at  the  time  of  the  collision  hereinafter 
in  the  third  article  mentioned,  were  the  owners  and  proprietors  of  a  certain 
steamboat  called  the  Niagara,  with  her  steam  engine,  boilei-s,  machinery,  tackle, 
apparel,  and  furniture;  which  said  steamboat  your  libellants  used  and  employed 
in  transporting  passengers  and  freight  between  the  port  of  New  York  and  the 
port  of  Bridgeport  in  the  State  of  Connecticut,  and  between  which  said  ports 
she  was  regularly  run,  daily  and  every  day,  Sundays  excepted,  for  the  purposes 
aforesaid. 

Second.  That  on  Sunday,  the  ninth  day  of  January,  in  the  year  1848,  the  said 
steamboat  Niagara,  with  her  steam  engine,  boilers,  fixtures,  apparel,  and  furni- 
ture on  board  thereof,  was  safely  moored,  and  lying  at  her  usual  berth  alongside 
of  the  pier  or  dock  at  the  foot  of  Market  Street,  East  River,  in  said  city  of  New 
York,  where  she  had  a  perfect  right  to  be;  the  said  steamboat  being  then,  and 
also  at  the  time  when  she  was  run  into  as  hereinafter  mentioned,  tight,  staunch, 
strong,  and  in  every  respect  well  manned,  tackled,  apparelled,  and  appointed, 
and  having  the  usual  and  necessary  complement  of  officers  and  men,  and  that 
the  master  and  crew  engaged  on  board  were  on  the  lookout  for  the  protection 
and  safety  of  said  vessel. 

Third.  That,  on  the  morning  of  the  said  day,  and  while  the  said  steamboat 
was  safely  moored  as  aforesaid,  the  said  brig  Sea,  whereof  Norton  was  master, 
on  her  way  from  Havre,  in  the  kingdom  of  France,  to  her  destination  at  said 
city  of  New  York,  came  up  the  East  River,  between  the  Battery  and  Governor's 
Island,  passing  at  the  distance  of  about  four  or  five  hundred  feet  from  the  docks 
of  said  city  on  said  river,  with  a  strong  wind  from  west-south-west,  and  with  a 
flood  tide;  and  then  and  there  with  great  force  and  violence  ran  into  and  upon 
the  said  steamboat,  and  did  thereby  cause  great  damage  and  injury  to  the  said 
Niagara,  her  guards,  hull,  and  stern,  and  remained  foul  of  and  upon  the  said 
Niagara  for  some  time,  and  until  she  (the  brig  Sea)  swayed  round,  when  she 
cleared  and  passed  on. 

Fourth.  That  the  said  brig  Sea,  before  and  at  the  time  of  the  said  collision, 
on  a  voyage  from  Havre  to  New  York,  was  coming  up  the  East  River  without 
a  pilot,  and  with  the  design  of  anchoring  or  mooring  in  said  river;  that  she  was 
moving  along  rapidly,  with  the  aid  of  wind  and  tide,  carrying  her  fore  and  main- 
top sails;  that  from  the  improper  and  unskillful  management  of  the  persons  navi- 
gating said  brig,  the  anchors  were  not  let  go  in  due  time  to  check  her  headway, 
and  bring  her  round  into  the  tide,  nor  were  her  sails  properly  and  in  season 
furled  and  clewed  up  so  as  to  lessen  her  speed,  but,  on  the  contrai*y,  t^e  said 
brig  was  so  improperly  and  unskillfuUy  managed  and  navigated,  in  the  particu- 
lars above  mentioned,  that  she  was  driven  upon  and  into  the  said  steamboat  as 
aforesaid. 

Fifth.  That  the  persons  navigating  the  said  brig  Sea  let  one  anchor  go  about 
abreast,  or  in  the  neighborhood  of,  the  Fulton  Street  slip  or  pier,  which  partially 
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checked  her  headway,  but,  notwithstanding,  she  continued  to  drift  up  the  stream 
with  tlie  tide,  lieading  partly  across  it,  and  in  the  direction  of  the  Brooklyn 
shore;  that  the  second  anchor,  not  being  shackled,  or  otherwise  in  readiness,  as 
it  should  have  been,  was  not  cast  off  into  the  stream  until  the  said  brig  had 
drifted  up  to  about  opposite  Catharine  Street  pier,  and  at  a  distance  of  three 
hundred  feet  or  thereabouts  from  the  said  Niagara,  and  before  a  sufficient  scope 
of  cable  had  run  out,  or  the  two  anchora  had  checked  her  headway,  she  ran  into 
and  afoul  of  the  said  Niagara,  the  stem  of  said  brig  striking  with  great  force 
and  violence  against  the  starboard  side  of  said  steamboat,  twenty-five  feet  from 
the  bows,  and  cutting  in  the  deck  beams,  fender-piece,  and  plank  sheai*s,  besides 
twisting  round  and  damaging  her  stei*n;  that  at  the  time  of  the  striking,  the  said 
brig  was  heading  round  into  the  stream  and  towards  the  Brooklyn  shore,  and 
that  the  collision  aforesaid  was  occasioned  by  the  negligence,  inattention,  and 
want  of  proper  care  and  skill  on  the  part  of  said  brig,  her  master  and  crew,  and 
not  from  any  fault,  omission,  or  neglect  on  the  part  of  tlie  said  Niagara,  her  mas- 
ter and  crew. 

Sixth.  That  the  said  brig  Sea  had  not  before,  or  at  the  time  of  the  collision, 
a  proper  lookout  and  watch,  to  guard  against  the  danger  of  a  collision  in  a 
crowded  port;  tliat  the  crew  of  said  brig  were  occupied  on  the  forward  part  of 
the  vessel — while  she  was  drifting  up  as  above-mentioned,  after  having  let  go 
the  first  anchor — in  shackling  or  otherwise  preparing  the  second  anchor  to  be 
cast  into  the  stream;  that  the  collision  would  not  have  occurred  if  both  of  said 
anchors  had  been  in  readiness,  or  had  been  suffered  to  run  in  due  season,  which 
would  have  checked  her  headway,  or  if  the  position  of  her  yards  had  been 
changed,  by  hauling  on  the  larboard  braces, — which  would  have  forced  her  off 
from  the  docks  towards  the  middle  of  the  stream;  and  that  the  master  and 
crew  of  the  Niagara,  fearful,  from  the  course  pursued  by  those  navigating  the 
brig,  that  she  would  run  into  and  upon  their  vessel,  did  everything  in  their 
power,  by  getting  out  additional  fasts  to  the  wharf,  and  heeling  their  vessel 
over,  to  diminish  the  extent  of  the  injury  and  damage  to  be  caused  by  the 
blow. 

Seffenth.  That  tlie  said  steamboat  Niagara  was  so  injured  and  disabled  by 
the  force  and  violence  with  which  she  was  struck  by  the  said  brig  Sea,  as  to 
render  it  necessary  to  take  her  to  the  dry  dock  for  repaire,  at  a  time  when  her 
services,  on  the  line  in  which  she  was  engaged,  were  particularly  valuable  to 
her  owners;  and  that  the  libellants,  in  consequence  of  the  Niagara  having  been 
run  into  and  foul  of  as  aforesaid,  have  sustained  damages  for  the  hire  and 
expenses  of  a  steamboat  to  supply  her  place;  for  repairs  to  the  said  Niagara  and 
to  her  fixtures,  for  her  loss  of  time,  for  expenses  of  her  master  and  crew,  and 
otherwise,  to  the  amount  of  one  thousand  dollars — which  said  damages  were 
occasioned  by  tlie  negligence,  want  of  skill,  and  improper  conduct  of  the  per- 
sons navigating  the  said  brig  Sea,  and  not  by  or  through  any  fault,  negligence, 
or  improper  conduct  on  the  pai't  of  the  persons  on  board  the  Niagara,  her  mas- 
ter and  crew. 

Eighth.  That  since  the  said  Niagara  was  so  run  foul  of  and  into  as  aforesaid, 
these  libellants  have  applied  to  the  firm  of  John  Ewell  <&  Company,  the  con- 
signees of  said  brig — the  owners  of  said  brig  residing,  as  these  libellants  are 
informed  and  believe,  in  the  town  of  Warren,  and  State  of  Rhode  Island,  where 
said  brig  belongs — and  requested  them  to  settle  with  these  libellants  for  the 
damages  sustained  by  them  as  above  mentioned;  but  the  said  consignees  deny 


Digitized  by 


Google 


564  APPENDIX. 

that  there  is  any  liability  on  the  part  of  said  brig  for  the  said  damages,  or  any 
part  thereof. 

Ninth,  That  the  said  brig  Sea  is  now  lying  in  the  port  of  New  York,  and 
within  the  jurisdiction  of  this  court. 

Tenth.  That  all  and  singular  the  premises  are  true,  and  within  the  admi- 
ralty and  maritime  jurisdiction  of  the.  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  libellant  prays  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  brig  Sea,  her  tackle,  apparel,  and  other  fur- 
niture, and  that  all  persons  having  any  interest  therein  may  be  cited  to  appear 
and  answer,  on  oath,  all  and  singular  the  matters  aforesaid;  and  that  this  Hon- 
orable Court  would  be  pleased  to  decree  the  payment  of  the  damages  as  afore- 
said, and  that  the  said  vessel  may  be  condemned  and  sold  to  pay  the  same,  and 
that  the  libellants  may  have  such  other  and  further  relief  as  in  law  and  justice 
they  may  be  entitled  to  receive. 

Alexander  Hamilton,  Jb.,  Proctor  for  Libellants. 
W.  Q.  Morton,  Advocate. 

( Verification  aa  in  No,  1.) 


No.  113. — Libel  in  personam  against  the  owner  of  a  ship,  for  salt  age. 

To  the  Honorable  Sanmel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  William  Peters,  master  of  the  ship  Amiable,  for  himself,  and  all 
others  entitled,  against  John  Jones,  owner  of  the  ship  Hercules,  in  a  cause  of 
salvage,  civil  and  maritime,  alleges  as  follows: 

FirH,  That  the  libellant,  being  at  sea,  and  bound  to  the  port  of  New  York  in 
the  said  ship  Amiable,  of  which  he  was  master,  observed  a  brig  with  a  signal 
of  distress  flying,  and  immediately  made  for  the  vessel,  when  he  discovered 
that  she  was  aground  on  the  beach,  on  the  south  side  of  Long  Island,  and  being 
hailed  by  the  master  thereof,  was  informed  that  she  was  the  brig  Rover,  of  New 
York,  and  had  been  agi'ound  for  several  hours,  and  had,  by  force  of  the  wind 
and  tide,  worked  so  far  into  the  sand,  that  he  feared  she  would  not  float  at  high 
water,  without  assistance,  and  asked  the  libellant  to  assist  him. 

Second,  That  the  libellant  thereupon  consented  to  render  such  assistance  as 
was  in  his  power,  and  for  that  purpose  let  go  his  anchor  and  lay  by  her,  and 
got  out  hawsers  to  her,  and,  by  constant  heaving  of  himself  and  his  whole  ship's 
company,  prevented  her  working  further  up  into  the  sand,  and  at  high  water, 
succeeded  in  heaving  her  off  without  injury — whereupon  the  said  master  in- 
formed the  libellant  that  he  had  no  means  of  paying  him  there — ^that  ho  was 
bound  to  sea,  and  was  very  desirous  of  not  being  delayed,  and  that  he  would 
give  the  libellant  a  letter  to  his  owner,  the  said  John  Jones,  who  would  pay  him 
his  reasonable  salvage.  That  said  master  thereupon  gave  the  libellant  a  letter 
to  said  owner,  informing  him  that  the  libellant  had  rendered  him  valuable  as- 
sistance, whereby  the  said  brig  had  been  saved  from  pi*obable  loss,  and  was 
entitled  to  salvage. 

Third,  That  the  libellant  therefore  consented  to  allow  the  said  brig  to  pursue 
her  voyage,  and  on  his  arrival  in  the  port  of  New  York,  he  presented  said  letter 
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to  said  owner,  and  for  himself  and  his  ship^s  company,  and  his  owners,  whose 
ship  had  been  perilled  in  rendering  such  assistance,  offered  to  accept  the  sum 
of  Ave  hundred  dollars,  if  paid  without  delay  or  trouble  to  the  libellant, 
although,  as  he  had  previously  been  informed,  said  brig  and  cargo  were  worth 
the  sum  of  thirty  thousand  dollars,  and  the  said  sum  of  five  hundred  dollars 
was  an  inadequate  salvage  compensation,  but  said  owner  refused  to  pay  the 
same,  and  to  pay  any  more  than  fifty  dollars. 

Fourth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court 

Wherefore  the  libellant  prays  that  the  said  John  Jones  may  be  cited  to  appear 
and  answer  the  matters  aforesaid,  and  may  be  decreed  to  pay  to  the  libellant, 
and  the  othei*s  so  entitled,  a  full  reasonable  salvage  compensation  for  the  said 
assistance  so  rendered,  and  that  they  may  have  such  other  and  furtlier  relief  as 
in  law  and  justice  they  may  be  entitled  to  receive. 

A.  B.,  Proctor  and  Advocate  for  Libellant. 

(Verification  as  in  No,  1.) 


No.  114. — Libel  in  bem  by  the  seamen  of  a  govkbnment  vessel,  against  a 

VESSEL  AND  CABQO  FOR  SALVAGE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  Distiict  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  Joseph  Smith,  of  said  district,  mariner,  for  himself  and  others 
interested  as  salvors,  against  the  schooner  Josephine,  her  tackle,  apparel,  and 
furniture,  and  cargo,  in  a  cause  of  salvage,  civil  and  maritime,  alleges  as  follows: 

First,  That  tlie  United  States  sloop-of-war  Plymouth,  being  on  her  passage 
from  Rio  Janeiro,  and  being  tight,  staunch,  and  well  found,  and  manned  with 
a  crew  of  about  two  hundred  and  fifty  men,  on  or  about  the  thirtieth  day  of 
September,  and  while  on  the  high  seas,  the  said  ship  then  being  on  her  passage 
to  the  port  of  Boston,  and  about  eight  or  nine  o'clock  in  the  evening  of  that  day, 
fell  in  with  the  wreck  of  the  schooner  Josephine,  about  four  or  five  hundred 
miles  from  the  port  of  New  York,  said  schooner  then  dnfting  about  at  the  mercy 
of  the  waves,  and  entirely  abandoned  by  her  crew,  and  being  derelict,  and  hav- 
ing the  appearance  of  having  been  broken  open  and  partly  plundered. 

Second,  That,  after  the  discovery  of  said  wreck,  a  boat  was  lowered  from  the 
said  sloop,  and  a  boat's  crew  sent  on  board  to  take  possession  of  the  said  wreck 
so  abandoned,  and  that  after  considerable  exertion  they  made  fast  to  the  said 
schooner  with  hawsei-s,  and  altering  the  course  of  the  said  sloop-of-war,  pro- 
ceeded to  the  port  of  New  York  with  the  said  schooner  and  cargo  in  tow,  and 
continued  to  tow  her  for  about  four  days,  when,  having  arrived  at  the  port  of 
New  York,  and  in  perfect  safety,  she  was  put  in  charge  of  the  steamboat  Her- 
cules, which  towed  her  to  the  wharf,  in  said  port,  where  she  now  lies. 

Third.  That  said  schooner  was  at  the  time  loaded  with  an  assorted  cargo,  and 
was  at  the  time  of  her  wreck  bound  from  Richmond  to  the  West  Indies,  and 
had  it  not  been  for  the  assistance  so  rendered  to  the  said  schooner  and  cargo, 
the  same  would  have  been  entirely  lost. 

Fourth,  That  the  libellant  was  on  board  said  sloop  at  the  time  of  saving  said 
schooner,  and  assisted  in  saving  her  and  her  cargo. 

Fifth,  That  the  captain,  officers,  and  crew  of  the  said  sloop-of-war,  by  reason 
of  the  service  they  so  performed,  and  the  risk  and  hazard  they  ran  in  saving  the 
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said  schooner  and  her  cargo,  deserve  and  are  justly  entitled  to  meet  and  com- 
petent salvage  for  such  service,  and  to  so  much  as  has  been  and  actually  is 
usually  allotted  by  this  court  to  persons  doing  and  performing  the  like  seryice, 
with  all  charges  and  expenses  attending  the  same. 

Sixth.  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States,  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays,  that  process  in  due  form  of  law,  according  to 
the  course  of  this  Honorable  Court,  in  cases  of  admiralty  and  maritime  juris- 
diction, may  issue  against  the  said  schooner,  her  tackle,  apparel,  and  furniture, 
and  the  cargo  laden  therein,  and  that  all  persons  having  or  pretending  to  have 
any  right,  title,  or  interest  therein  may  be  cited  to  appear  and  answer  all  and 
singular  the  matters  aforesaid,  and  that  this  Honorable  Court  would  be  pleased 
to  decree  such  a  sum  of  money,  or  proportion  of  the  value  of  the  said  schooner 
Josephine  and  her  cargo,  to  be  due  to  the  libellant  and  others,  salvors,  as  a  com- 
pensation for  their  salvage  service,  as  shall  seem  meet  and  reasonable,  together 
with  their  costs  and  expenses  in  this  behalf  sustained,  and  that  the  said  schooner, 
her  tackle,  apparel,  and  furniture,  and  the  cargo  laden  therein,  may  be  con- 
demned and  sold  to  pay  the  same,  and  that  the  libellants  may  have  such  other 
and  further  relief  as  in  law  and  justice  they  may  be  entitled  to  receive. 

BuRB  <&  Benedict,  Proctors  and  Advocates  for  Libellant. 
(Verification  as  in  No,  1.) 


No.  115. — Libel  against  a  ship  and  cakqo,  fob  militaby  salvaqe. 
{From  HaWa  Admiralty,) 

To  the  Honorable  Richard  Peters,  Esq.,  Judge  of  the  District  Court  of  the 

United  States,  in  and  for  the  District  of  Pennsylvania. 

The  libel  of  John  Christian  Brevoor,  master,  and  John  Schier,  seaman,  agent 
of  the  ship  Fair  American,  now  riding  at  anchor  in  the  port  of  Philadelphia,  re- 
spectfully showeth: 

First,  That  the  said  ship  set  sail  from  the  port  of  Philadelphia,  in  the  United 
States  of  America,  on  the  twenty-second  day  of  September,  in  the  year  of  our 
Lord  1798,  and  proceeding  on  her  voyage  from  the  port  aforesaid  to  the  port  of 
Havana,  to  wit,  on  the  eighth  day  of  October  in  the  year  aforesaid,  between  the 
hours  of  nine  and  ten  in  the  morning,  being  then,  to  the  best  of  their  judgment, 
between  five  and  six  miles  from  the  aforesaid  port  of  Havana,  was  brought  to 
and  captured  by  a  French  privateer  schooner  1' Enfant  de  la  Grande  Revenche, 
armed  and  cruising  against  the  property  of  the  citizens  of  the  United  States, 
commanded  by  Captain  Koullis.  That  the  commander  of  the  aforesaid  privateer 
and  bis  officers,  after  looking  over  the  papers  of  the  Fair  American,  declared 
said  ship  and  cargo  good  prize,  and  took  from  the  ship  Fair  American,  sailing  as 
aforesaid,  her  officers  and  seamen,  all  except  yoiu*  libellants  and  Anthony  Facht- 
man  the  cook,  who  were  suifered  to  remain  on  board  the  said  ship,  and  put  on 
board  from  the  said  schooner,  a  pi-ize  master  with  six  white  men  and  two  negroes, 
and  ordered  her  course  to  be  altered  for  Cape  Francais. 

Second.  That  on  the  sixteenth  day  of  October  in  the  same  year,  between  the 
hours  of  nine  and  ten  in  the  morning,  the  said  ship  Fair  American  being  then 
in  latitude  28°  45'  North  and  longitude  80°  30'  West,  under  the  command  of  the 
said  French  prize  master,  seamen,  and  negroes,  and  having  been  under  their 
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command  and  control  upwards  of  forty-eight  hours,  your  libellants  then  and 
there,  being  and  remaining  on  board  the  said  ship  Fair  American,  assisted  by 
the  aforesaid  Anthony  Fachtman  the  cook,  did  by  great  labor  and  enterprise, 
and  at  the  manifest  risk  of  their  lives,  recapture  and  take  from  the  hands  and 
control  of  the  said  French  prize  master,  seamen,  and  negroes,  the  said  ship  Fair 
American,  and  did  alter  her  course  for  the  port  of  Charleston,  in  the  State  of 
South  Carolina,  being  the  nearest  port  in  the  United  States,  where  the  said  sliip 
arrived  in  perfect  safety  on  the  twenty-sixth  day  of  October,  in  the  yeai*  afore- 
said. By  reason  whereof  the  said  ship  and  cargo  were  saved  to  the  owners  and 
all  others  concerned,  having  received  nevertheless  considerable  damage  in  her 
rigging  and  sails,  etc.,  while  in  possession  of  the  Fi'ench  prize  master  and  crew 
aforesaid. 

Third,  That  the  said  ship  Fair  Ameiican,  her  tackle,  etc.,  and  cargo  were 
valued  and  estimated  in  the  policies  of  insurance  effected  in  Philadelphia  at 
the  time  the  said  ship  set  sail  from  the  poi*t  aforesaid,  at  the  sum  of  thirty-eight 
thousand  dollars  or  thereabouts,  and  that  after  the  said  ship  arrived  at  the  poi*t 
of  Charleston  aforesaid,  she  was  valued  and  estimated,  with  her  cargo  together, 
at  the  sum  of  thirty  thousand  one  hundred  and  one  dollars  or  thereabouts.  That 
the  cargo  of  the  said  ship  alone  amounted,  by  just  valuation,  to  the  sum  of 
twenty-five  thousand  and  fifty-one  dollars  or  thereabouts;  that  the  cargo  afore- 
said has  been  sold  or  disposed  of,  so  that  your  libellants  cannot  now  take  benefit 
of  process  of  your  Honorable  Court  against  the  same. 

Whereupon  your  libellants  pray  that  the  process  of  this  Honorable  Court  may 
issue  to  attach  and  seize  the  said  ship  Fair  American,  now  belonging  to  Stephen 
£.  Dutilh,  of  Philadelphia,  and  that  by  a  definitive  sentence  the  said  ship  may 
be  condemned  and  sold,  and  that  such  adequate  and  reasonable  proportion  may 
be  awarded  to  your  libellants  for  their  labor  in  the  premises  as  shall  be  found 
due  to  your  libellants  by  the  laws  of  the  United  States,  or  by  the  laws  of  nations 
in  such  cases  esteemed  and  used.  And  your  libellants  further  pray,  that  process 
of  youi'  Honorable  Court  may  also  issue  to  call  in  Stephen  £.  Dutilh,  owner  of 
the  said  ship  Fair  American  and  pai*t  of  the  cargo  afoi*esaid,  and  John  Gourgon 
of  Philadelphia,  owner  of  the  other  part,  and  that  they  may  be  condemned  to 
pay  your  libellants  such  reasonable  salvage  as  to  your  Honor  may  seem  just 
and  proper. 

J.  Inoebsoll, 
Proctor  for  Libellants. 


No.  116. — Libel  against  a  tessel  and  caboo  as  pbize. 
{From  HalVs  Admiralty,) 

To  the  Honorable  John  Sloss  Hobart,  Esquire,  Judge  of  the  District  Court  of 

the  United  States  for  the  New  York  District. 

The  libel  of  Silas  Talbot,  Esquire,  Commander  of  the  United  States  ship-of- 
war  the  Constitution,  on  behalf  as  well  of  the  United  States  as  of  himself  and 
the  officers  and  crew  of  the  said  ship,  against  the  ship  Amelia,  her  tackle,  ap- 
parel, fuiiiiture  and  cargo. 

The  said  libellant  for  and  on  behalf  as  aforesaid,  doth  hereby  propound,  allege, 
and  declare  to  this  Honorable  Court,  as  followeth: 

First  That  pursuant  to  instructions  for  that  purpose  from  the  President  of 
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the  United  States,  the  lihellant  in  and  with  the  said  United  States  ship-of-war 
the  Constitution,  and  her  officers  and  crew,  did  subdue,  seize  and  take  upon  the 
hi^h  seas,  the  said  ship  or  vessel  called  the  Amelia,  of  the  burthen  of  about  370 
tons,  with  her  apparel,  guns,  and  appurtenances,  and  a  valuable  cargo  on  board 
of  the  same,  consisting  of  cotton,  sugar,  and  dry  goods  in  bales,  and  hath  brought 
the  said  ship  or  vessel  and  her  cargo  into  the  port  of  New  York,  where  they 
now  are. 

Second.  That  the  said  ship  or  vessel  called  the  Amelia,  at  the  time  of  the  said 
capture  thereof,  was  armed  with  eight  carriage  guns,  and  was  under  the  com- 
mand of  Citoyen  Etienne  Prevost,  a  French  officer  of  marine,  and  had  on  board 
besides  the  said  commander  thereof,  eleven  French  mariners;  that  as  this  lihel- 
lant hath  been  informed,  the  said  ship  or  vessel  with  her  said  cargo,  being  the 
property  of  some  person  or  persons  to  the  said  lihellant  unknown,  sailed  some 
time  since  from  Calcutta,  an  English  port  in  the  East  Indies,  bound  for  some 
port  in  Europe:  That  upon  her  said  voyage  she  was  met  with  and  captured  as  a 
pi*ize  by  a  French  national  corvette,  called  La  Diligente,  commanded  by  L.  T. 
Dubois,  who  took  out  of  her  the  captain  and  crew  of  the  said  ship  Amelia  with 
all  the  papers  relating  to  her  and  her  cargo,  and  placed  the  said  Etienne  Prevost 
and  the  said  French  mariners  on  board  of  her,  and  ordered  her  to  St.  Domingo 
for  adjudication,  as  a  good  and  lawful  prize;  and  tliat  she  remained  in  the  full 
and  peaceable  possession  of  the  French  from  the  time  of  the  capture  thereof  by 
them,  for  the  space  of  ten  days,  whereby  this  lihellant  is  advised  that  as  well 
by  the  law  of  nations,  as  by  the  particular  law  of  France,  the  said  ship  became 
and  was  to  be  considered  as  a  French  ship. 

Third.  This  proponent  doth  allege,  propound,  and  declare,  that  all  and  singu- 
lar the  premises  are  and  were  true,  public  and  notorious,  of  which  due  proof 
being  made,  he  humbly  pi*ays  the  usual  process  and  monition  of  this  court  in 
this  behalf  to  be  made,  and  that  the  said  Etienne  Pi*evost,  and  all  other  persons 
having  or  claiming  any  interest  in  the  said  ship  Amelia,  her  apparel,  guns,  ap- 
purtenances, and  cargo,  or  any  part  thereof,  may  be  cited  in  general  and  special, 
to  answer  the  premises,  and  that  right  and  justice  may  be  duly  administered  in 
this  behalf,  and  all  due  proceedings  being  had,  that  the  said  ship  or  vessel,  her 
apparel,  guns,  appurtenances,  and  cargo,  for  the  causes  aforesaid,  and  othei-s 
appearing,  may,  by  the  detinitive  sentence  and  decree  of  this  Honorable  Court 
be  condemned  as  forfeited,  to  be  distributed  as  by  law  is  provided  respecting 
the  captures  made  by  the  public  armed  vessels  of  the  United  States;  or  if  it 
shall  appear  that  the  same  or  any  part  or  parcel  thereof  ought  to  be  restored  to 
any  person  or  persons,  as  the  former  owner  or  owners  thereof,  then  that  the 
same  may  be  so  restored  upon  the  payment  of  such  salvage  as  by  law  ought  to 
be  paid  for  the  same. 

Richard  Habbison, 
Proctor  and  Advooate  for  the  Lihellant. 

No.  117. — Shobt  form  of  the  same,  decided  to  be  the  pbopeb  form,  IK 
The  Empress,  Blatchf.  Pb.  Cas.  146. 

To  the  Honorable  William  Marvin,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  Florida. 

The  libel  of  Thomas  J.  Boynton,  attorney  of  the  United  States  for  the  South- 
em  District  of  Florida,  who  libels  for  the  United  States  and  for  all  parties  in 
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interest  against  the  steamship  or  vessel  called  the  Circassian,  her  tackle,  apparel, 
furniture,  and  cargo,  in  a  cause  of  prize,  alleges: 

That  pursuant  to  instructions  from  the  President  of  the  United  States,  Earl 
English,  of  the  United  States  navy,  in  and  with  the  United  States  ship-of-war 
the  Somerset,  her  officers  and  crew,  did,  on  the  fourth  day  of  May,  in  tlie  year 
of  our  Lord  one  tliousand  eight  hundred  and  sixty-two,  subdue,  seize,  and  cap- 
ture on  the  high  seas,  as  prize  of  war,  the  said  ship  or  vessel  called  the  Circas- 
sian, with  a  valuable  cargo  on  board  of  the  same;  and  that  the  said  ship  and 
cargo  have  been  brought  into  the  port  and  harbor  of  Key  West,  in  the  State  of 
Florida,  where  the  same  now  are,  within  the  jurisdiction  of  this  court;  and 
that  the  said  vessel  and  cargo  are  lawful  prize  of  war,  and  subject  US  be  con- 
demned and  forfeited  to  the  United  States  as  such. 

Wherefore  the  said  attorney  prays  that  all  persons  having  or  claiming  any 
interest  in  said  vessel  or  cargo  may  by  the  proper  process  of  this  court  be  duly 
notified  of  the  allegation^  and  prayers  of  this  libel,  and  cited  to  appear  and 
claim  tlie  same;  that  tlie  nature,  amount,  and  value  of  said  cargo  may  be  deter- 
mined; and  that,  on  proper  proofs  being  taken  and  heard,  and  all  due  proceed- 
ings being  had,  the  said  vessel,  the  Circassian,  together  with  her  tackle,  apparel, 
furniture,  and  cargo  may,  on  the  final  hearing  of  this  cause,  by  the  definitive 
sentence  and  decree  of  this  court,  be  condemned,  forfeited  and  sold  as  prize  of 
war,  and  the  proceeds  distributed  according  to  law. 

Thomas  J.  Boynton, 
U.  S.  Attorney,  S.  D.  of  FJorida. 


Ko.  118. — Obder  madb  upon  the  fobegoing  libel. 

At  Chambebs,  May  19th,  1862. 
Let  monition  and  attachment  issue,  returnable  May  26th,  1862. 

Wm.  Mabvin,  Judge. 


No.  119. — Claim  by  mastbb  of  the  pbize  vessel. 

And  now  comes  Edward  Hunter  and  says  that  he  is  the  master  of  the  said 
steamship  Circassian,  and  as  such  is  the  lawful  bailee  of  the  said  ship,  her  tackle, 
apparel,  machinery,  and  furniture,  and  of  her  cargo,  and  he  claims  the  same  for 
the  respective  owners  thereof. 

And  he  further  says  that  Zachariah  C.  Pearson,  a  British  subject,  residing  in 
England,  is  the  true  and  bona  fide  owner  of  the  said  steamship,  and  that  no 
other  person  is  the  owner  thereof,  as  appears  by  the  register  of  said  ship,  and 
as  he  is  informed  and  believes. 

And  he  further  says  that  he  is  informed  and  believes  that  the  cargo  of  the 
said  ship  is  owned  by  Leach,  Harrison  &  Company,  British  merchants,  having 
their  house  of  trade  in  Liverpool,  England,  and  by  other  persons  residing  in 
England  and  France,  whose  names  are  unknown  to  this  deponent,  and  consists 
principally  of  wines,  brandies,  dry  goods,  sardines,  oils,  coffee,  and  tea,  and 
was  taken  on  board  at  Bordeaux,  in  France,  and  is  consigned  by  bills  of  lading 
to  several  and  different  persons  in  Havana,  Cuba. 

That  said  bills  of  lading,  together  with  manifests  of  said  cargo  and  the  Brit- 
ish register  of  said  ship,  ai*e  now  in  the  possession  of  the  Honorable  Court,  as  he 
is  informed  and  believes,  and  he  prays  reference  to  the  same  for  proofs  herein* 
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And  he  further  says  that  the  said  ship  and  the  goods  of  her  lading,  at  the 
time  of  shipment  and  capture,  did  belong  to  the  persons  hereinbefore  named 
and  refen*ed  to,  as  he  is  informed  and  verily  believes,  and  that  the  same,  if 
restored,  will  belong  to  the  same  persons  and  none  others,  as  he  has  reason  to 
believe  and  does  believe. 
And  he  prays  restitution  thereof. 

Edward  Hukteb. 
W.  C.  Maloney,  Proctor. 
Sworn  to  before  me  this  24th  day 
of  May,  1862. 

p       George  D.  Allex, 

Clerk  U.  S.  District  Court 


No.  120.-— Final  decree  of  district  court. 

{Caption  as  in  Form  No.  176.) 

It  appearing  to  the  court  that  this  ship,  of  the  burthen  of  about  1500  tons, 
having  a  British  register,  wherein  Zachariah  Charles  Pearson,  of  London,  is 
stated  to  be  the  owner,  and  Edward  Hunter  the  master,  laden  with  a  cargo 
from  Bordeaux,  in  France,  bound  ostensibly  for  Havana,  in  Cuba,  was  captured 
on  the  fourtb  day  of  May,  1802,  about  thirty  miles  from  Havana,  by  the  United 
States  armed  vessel  the  Somerset,  English  commanding,  on  the  supposed 
ground  of  a  purpose  to  break  the  blockade  of  the  port  of  New  Orleans,  and  was 
sent  into  this  port  for  adjudication;  and  it  further  appearing  that  an  attach- 
ment and  monition  have  been  regularly  issued  and  returned  served,  and  the 
master  of  said  vessel  has  appeared  and  interposed  a  claim  for  the  said  vessel 
and  cargo  on  account  of  whom  it  might  concern;  and  it  further  appearing, 
upon  the  hearing,  from  the  depositions  of  the  master  and  others  of  the  pas-  • 
sengers  and  crew  of  the  vessel,  taken  in  preparatorio,  in  answer  to  the  standing 
prize  interrogatories,  and  from  the  papei-s,  documents,  and  letters  found  on 
board  the  vessel  at  the  time  of  her  capture,  that  the  voyage  of  this  vessel  was 
got  up,  commenced,  and  prosecuted  by  the  owner,  shippers,  and  underwriters, 
with  the  illegal  and  fraudulent  purpose  and  intention  that  the  vessel  should 
break  the  blockade  of  the  port  of  New  Orleans  and  should  deliver  her  cargo  in 
that  port,  and  that  the  vessel  was  captured  while  engaged  and  employed  in 
prosecuting  and  can-ying  out  such  unlawful  intent;  wherefore,  for  the  causes 
and  reasons  herein  above  stated,  it  is  ordered  and  decreed  that  the  said  vessel, 
her  tackle,  apparel,  furniture,  mac]iinery,  and  appurtenances,  and  her  cargo,  be 
condemned  and  confiscated  to  the  United  States  as  prize  of  war. 

Wm.  Marvut,  Judge. 


No.  121. — Order  upow  claimant   making  a  deposit,  instead  of  Gimre 

BONDS   ON   APPEAL. 

(Caption  as  in  Form  No,  176.) 

It  is  ordered  that,  the  claimant  in  this  cause  having  deposited  in  the  clerk's 
office  of  this  court  the  sum  of  two  hundred  and  fifty  dollars,  in  treasury  notes 
of  the  United  States,  that  the  same  be  received  in  lieu  of  bonds  for  that  amount 
in  the  matter  of  appeal  in  this  cause. 
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And  it  is  further  ordered  that  the  appeal  be  now  deemed  perfected,  this 
twenty-first  day  of  June,  A.  d.  eighteen  hundred  and  sixty-two. 

Wm.  MABvm. 
Entered  at  Chambera,  June  2l8t,  1862. 
Gboboe  D.  Allen,  Clerk. 


No.   122. — ^LlBEL  FOB  RESTITUTION  OF  A  CAPTHBED   SHIP  AND  CABGO. 

(From  HaWs  Admiralty.) 

To  the  Honorable  Richard  Peters,  Esq.,  etc.  « 

The  libel  of  Robert  Findley,  etc. 

First,  That  your  libellants  are  the  true  owners  of  the  ship  William,  James 
Leggat  master,  now  lying  in  the  port  of  Philadelphia,  and  within  the  jurisdic- 
tion of  this  Honorable  Court 

/Second.  That  on  the  third  day  of  May  last,  the  said  ship  being  on  her  voy- 
age from  Bremen  to  Potomac  River,  in  the  State  of  Maryland,  and  within  nine 
miles  of  tlie  sea  coast  of  the  United  States,  received  an  American  pilot  on  board 
for  the  purpose  of  conducting  her  safely  up  the  Chesapeake  Bay  to  the  place  of 
her  destination,  and  after  receiving  the  said  pilot  she  continued  on  the  same 
course  until  she  had  arrived  within  about  two  miles  of  Cape  Henry,  the  southern 
promontory  of  Chesapeake  Bay,  in  five  fathom  water,  and  as  near  the  shore  as 
the  pilot  thought  it  proper  to  go;  when  she  was  forcibly  seized  and  taken  into 
possession  by  a  number  of  armed  men  under  the  command  of  Peter  Joanene, 
captain  of  an  armed  schooner  then  coming  out  of  Chesapeake  Bay,  called  the 
Citizen  Genet,  and  bearing  the  national  coloi*8  of  the  republic  of  fVance,  as  a 
prize  to  the  said  schooner,  and  hath  since  been  detained  and  now  is  in  the  pos- 
session of  the  said  Peter  Joanene,  who  also  then  and  there  made  prisoners  of 
the  captain,  officers,  and  crew  of  the  said  ship  William,  and  them  as  piisoners 
doth  detain. 

Third.  That  not  admitting  that  tlie  said  schooner  the  Citizen,  Genet,  was  duly 
commissioned  and  authorized  to  make  prizes  of  vessels  belonging  to  British 
subjects,  which  they  pray  may  be  inquired  of,  your  libellants  humbly  insist 
that  according  to  the -premises,  the  said  ship  William  was,  at  the  time  of  her 
being  so  taken,  upon  neutral  ground,  within  the  territorial  jurisdiction  and 
under  the  protection  of  the  United  States,  who  are  now  at  peace  with  tlie  king 
and  people  of  Great  Britain,  and  that  the  said  Peter  Joanene  and  the  persons 
under  his  command  had  no  permission  or  authority  from  or  under  the  United 
States  to  capture  British  vessels  within  that  distance  from  the  sea  coast,  to 
which  by  the  laws  of  nations  and  the  laws  of  the  United  States,  the  right  and 
jurisdiction  of  the  United  States  extended. 

Inasmuch,  then,  as  the  said  capture  and  detention  of  the  said  ship  William, 
and  the  captain,  officers,  and  crew  thereof,  are  manifestly  unjust,  and  contrary 
to  the  laws  of  nations  and  the  laws  of  the  United  States,  your  libellants  humbly 
pray  that  the  said  ship  William,  her  cargo,  tackle,  apparel,  and  furniture,  and 
all  other  things  belonging  to  her  may,  by  the  sentence  and  decree  of  this  Honor- 
able Court,  be  restored  to  your  libellants.  That  the  said  captain,  officers,  and 
crew  thereof  may  be  relieved  from  imprisonment  for  the  purpose  of  navigating 
her  to  her  destined  port,  and  that  full  satisfaction  may  be  made  by  the  said 
Peter  Joanene  and  all  others  concerned,  as  well  for  the  said  unlawful  capture  and 
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detention  of  the  said  ship,  as  for  the  imprisonment  of  the  said  captain^  officora, 
and  crew  thereof,  and  all  damages,  charges,  and  expenses  incurred  thereby. 

For  which  end  your  libellants  humbly  pray  process  of  attachment,  arrest,  and 
monition,  as  in  like  cases  is  customary. 

Rawxe 
Proctor  pro  Libellant. 


No.  123. — Libel  of  htformation  fob  a  fobfeitube  fob  being  fitted  out 

FOB  THE  SLAVE  TBADE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southera  District  of  New  York. 

The  libel  and  information  of  Benjamin  F.  Butler,  attorney  of  said  United 
States  for  tlie  said  Southern  District  of  New  York,  who  prosecutes  in  this  behalf 
for  the  said  United  States,  and  being  present  here  in  Court  in  his  own  proper 
person,  in  the  name  and  on  behalf  of  the  said  United  States,  against  the  schooner 
Patuxent,  her  tackle,  appai*el,  furniture,  guns,  and  appurtenances,  and  goods 
and  effects  found  on  board  thereof,  in  a  certain  cause  of  seizure  and  forfeiture, 
alleges  and  informs  as  follows : 

First.  That  a  certain  schooner  or  vessel  called  the  Patuxent,  of  the.  burthen 
of  ninety-five  tons  and  fifty  ninety-fifth  parts  of  a  ton,  or  thereabouts,  being  the 
property  of  a  citizen  or  citizens  of  the  United  States,  was  heretofore,  to  wit,  on 
or  about  the  twenty-fifth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-five,  by  some  person  or  persons  being  a  citizen  or  citi- 
zens of  the  said  United  States,  or  residing  within  the  same,  to  the  said  attorney 
unknown,  for  himself  or  themselves,  or  for  some  other  person  or  persons,  either 
as  master,  factor  or  factors,  owner  or  owners,  fitted,  equipped,  and  prepared, 
within  a  port  of  the  United  States,  that  is  to  say,  within  the  port  of  New  York, 
in  the  said  Southern  District  of  New  York,  and  within  the  jurisdiction  of  the 
United  States,  for  tlie  purpose  of  carrying  on  trade  or  traffic  in  slaves  to  some 
foreign  country,  to  the  said  attorney  unknown,  contrary  to  the  provisions  of  the 
fii-st  section  of  the  act  of  Congress,  approved  on  the  twenty-second  day  of  March, 
1794,  entitled,  "  An  Act  to  prohibit  the  carrying  on  the  slave  trade,  from  the 
United  States  to  any  foreign  place  or  country.'* 

Second,  That  the  said  schooner  called  the  Patuxent,  being  the  property  of  a 
citizen  of  the  United  States,  was  heretofore,  to  wit,  on  or  about  the  said  twenty- 
fifth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
five,  by  the  said  Nathaniel  T.  Davis,  as  master,  for  himself ,  fitted,  equipped,  and 
prepared,  within  the  port  of  New  York,  in  the  said  Southern  District  of  New 
York,  for  the  purpose  of  carrying  on  trade  or  traffic  in  slaves  to  some  foreign 
country,  to  the  said  attorney  unknown,  contrary  to  the  provisions  of  the  first 
section  of  the  act  of  Congress  in  the  preceding  article  mentioned. 

Third,  That  the  said  schooner  called  the  Patuxent  (so  owned  as  in  the  second 
article  aforesaid  specified)  was  heretofore,  to  wit,  on  or  about  the  twenty-sixth 
day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-five, 
by  the  said  Nathaniel  T.  Davis,  so  being  a  citizen  of  the  United  States,  caused  to 
sail  from  the  said  port  of  New  York,  for  the  purpose  of  carrying  on  trade  or 
traffic  in  slaves  to  some  foreign  country  to  the  said  attorney  unknown,  contrary 
to  the  provisions  of  the  first  section  of  the  said  act  of  Congress  in  the  first  article 
of  this  libel  mentioned. 
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Fourth,  That  the  said  schooner  called  the  Patuxent,  being  the  property  of  the 
said  Nathaniel  T.  Davis,  a  citizen  of  the  United  States,  was  heretofore,  to  wit, 
on  or  about  the  twenty-fifth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-five,  by  the  said  Nathaniel  T.  Davis,  for  himself  as 
master  of  said  schooner,  fitted,  equipped^  and  prepared  within  the  said  port  of 
New  York,  for  the  purpose  of  procuring  from  some  foreign  kingdom,  place,  or 
country,  to  the  said  attorney  unknown,  the  inhabitants  of  sucli  kingdom,  place, 
or  country,  to  be  transported  to  some  foreign  country,  port,  or  place,  to  the  said 
attorney  unknown,  and  to  be  sold  and  disposed  of  as  slaves,  contrary  to  the  pro- 
visions of  the  first  section  of  the  act  of  Congress  in  the  said  first  article  of  this 
libel  mentioned. 

F{fth,  That  the  said  schooner  called  the  Patuxent,  so  owned  as  in  the  fourth 
article  of  this  libel  mentioned,  was,  on  or  about  the  said  twenty-fifth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-five,  by  the 
said  Nathaniel  T.  Davis,  caused  to  sail  from  the  said  port  of  New  York,  for  the 
purpose  of  procuring  from  some  foreign  kingdom,  place,  or  country  to  the  said 
attorney  unknown,  the  inhabitants  of  such  kingdom,  place,  or  country,  to  be 
transported  to  some  foreign  country,  port,  or  place  to  the  said  attorney  unknown, 
and  to  be  sold  or  disposed  of  as  slaves,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  being  the  first  section  of  the  aforesaid  act  of  Con- 
gress, approved  on  the  twenty-second  day  of  March,  1794. 

Sixth,  That  the  said  schooner  called  the  Patuxent,  so  owned  by  the  said  Na- 
thaniel T.  Davis,  a  citizen  of  the  United  States,  was  heretofore,  to  wit,  on  or 
about  the  twenty-fifth  day  of  September,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-five,  employed  and  made  use  of  by  the  said  Nathaniel 
T.  Davis,  so  being  a  citizen  of  the  United  States,  in  the  transportation  and  carry- 
ing of  slaves,  from  some  foreign  country  or  place  to  the  said  attorney  unknown, 
to  some  other  foreign  country  or  place  to  the  said  attorney  unknown,  contrary 
to  the  provisions  of  the  first  section  of  the  act  of  Congress  approved  on  the 
tenth  day  of  May,  1800,  entitled,  ^'  An  Act  in  addition  to  the  Act  entitled,  *  An- 
Act  to  prohibit  the  carrying  on  the  slave  ti-ade  from  the  United  States  to  any 
foreign  place  or  country.' " 

Seventh,  That  the  said  schooner  called  the  Patuxent,  so  owned  by  tlie  said 
Nathaniel  T.  Davis,  a  citizen  of  the  United  States,  heretofore,  to  wit,  on  the 
twenty-fifth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-five,  was  by  him  the  said  Nathaniel  T.  Davis,  for  himself  as  owner, 
fitted,  equipped,  and  prepared  in  the  port  of  New  York,  in  the  Southern  Dis- 
trict of  New  York,  and  within  the  jurisdiction  of  the  United  S totes,  for  the  pur- 
pose of  procuring  negroes,  mulattoes,  or  persons  of  color  from  some  foreign 
kingdom,  place,  or  country,  to  the  said  attorney  unknown,  to  be  transported  to 
some  other  port  or  place  to  the  said  attorney  unknown,  to  be  held,  sold,  or  other- 
wise disposed  of  as  slaves,  or  to  be  held  to  service  or  labor,  contrary  to  the  pro- 
visions of  the  second  section  of  the  act  of  Congress  approved  on  the  twentieth 
day  of  April,  1818,  entitled,  **  An  Act  in  addition  to  an  Act  to  prohibit  the  in- 
troduction of  slaves  into  any  port  or  place  within  the  jurisdiction  of  the  United 
States,  from  and  after  the  first  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundi*ed  and  eight;*'  and  to  repeal  certain  parts  of  the  same. 

Eighth,  That  the  said  schooner  or  vessel  so  owned  as  aforesaid  was  hereto- 
fore, to  wit,  on  the  twenty-sixth  day  of  June,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  forty-five,  by  the  said  Nathaniel  T.  Davis,  fitted,  equipped, 
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and  prepared,  and  caused  to  sail  from  the  said  port  of  New  York,  for  tlie  pur- 
pose of  procuring  negroes,  mulattoes,  and  persons  of  color,  from  some  foreign 
kingdom,  place,  and  country,  to  the  said  attorney  unknown,  to  be  transported 
to  some  port  or  place  to  the  said  attorney  unknown,  to  be  held,  sold,  or  other- 
wise disposed  of  as  slaves,  or  to  be  held  to  service  or  labor,  contrary  to  the  pro- 
visions of  the  second  section  of  the  act  of  Congress  in  the  seventh  article  of 
this  libel  mentioned. 

Ninth,  That  the  ship  Yorktown,  being  a  commissioned  and  armed  vessel  of 
the  United  States  of  America,  commanded  by  Charles  H.  Bell,  of  the  navy  of 
tlie  United  States,  was,  during  the  month  of  September,  in  the  year  of  our  Loi-d 
one  thousand  eight  hundred  and  forty-five,  cruising  on  the  coast  of  Africa,  and 
while  so  cruising,  to  wit,  on  the  twenty-seventh  day  of  September,  1845,  at  or 
near  Cape  Mount,  on  said  coast,  seized  and  took  the  said  schooner  called  the 
Patuxent,  the  said  schooner  then  and  there  being  employed  in  carrying  on  trade, 
business,  and  traffic  contrary  to  the  true  int^ent  and  meaning  of  the  acts  of  Con- 
gress aforesaid,  approved  respectively  on  the  twenty-second  day  of  March,  1794, 
and  May  10th,  1800,  and  that  said  schooner  has  been  sent  to  the  United  States 
for  adjudication,  and  is  now  lying  within  the  Southern  District  of  New  York, 
and  within  the  jurisdiction  of  tliis  court. 

Tenth.  That  by. reason  of  the  premises,  and  by  force  of  the  statutes  in  such 
case  made  and  provided,  the  said  schooner  called  the  Patuxent,  together  with 
her  tackle,  apparel,  furaiture,  appurtenances,  guns,  and  the  goods  and  effects 
found  on  board  thereof,  has  become  forfeited. 

Eleventh,  That  all  and  singular  the  premises  are  and  were  true,  and  within 
tlie  admiralty  and  maritime  jurisdiction  of  the  United  States,  and  of  this  Hon- 
orable Court. 

Wherefore  the  said  attorney  prays  the  usual  process  of  attachment  against 
said  schooner,  her  tackle,  apparel,  and  furniture,  and  appurtenances  and  goods 
and  effects,  and  the  monition  of  this  Honorable  Court,  in  this  behalf  to  be  made, 
and  tliat  all  persons  interested  in  the  said  scliooner,  or  in  her  tackle,  apparel, 
furniture,  guns,  appurtenances,  or  the  goods  and  effects  found  on  board  thereof, 
may  be  cited  to  answer  the  premises,  and  all  due  proceedings  being  had,  that 
the  said  schooner,  with  her  tackle,  apparel,  furniture,  guns,  appurtenances,  and 
goods  and  effects  found  on  board  thereof,  may,  for  the  causes  aforesaid,  and 
others  appearing,  be  condemned  by  the  definitive  sentence  and  decree  of  this 
Honorable  Court,  as  forfeited  to  the  use  of  the  said  United  States,  according  to 
the  form  of  the  statutes  in  such  case  made  and  provided. 

B.  F.  Butler,  U.  S.  District  Attorney. 


No.  124. — Libel  op  infobmation  in  rem  against  a  steamboat,  to  becoter 

PENALTIES   FOR  NON-INSPECTION  OF  BOILERS,   ETC. 

To  the  Honorable  Samuel  R,  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  information  of  J.  Prescott  Hall,  Attorney  of  the  United  States 
for  the  said  Southern  District  of  New  York,  who  prosecutes  for  the  said  United 
States  in  tliis  behalf,  and  being  present  here  in  court  in  his  own  proper  per- 
son, in  the  name  and  on  behalf  of  the  said  United  States  against  the  steamboat 
Harlequin,  her  tackle,  apparel,  and  furniture,  in  a  cause  of  seizure,  alleges  aad 
informs  as  follows : 
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First,  That  by  an  act  of  Congress  of  the  United  States  of  America,  approved 
on  the  seventh  day  of  July,  in  the  year  one  thousand  eight  hundred  and  thirty- 
eight,  entitled  "  An  Act  to  provide  for  the  better  security  of  the  lives  of  pas- 
sengei-s  on  board  of  vessels  propelled  in  whole  or  in  part  by  steam,  "it  was 
among  other  things  provided  that  it  should  be  the  duty  of  the  owners  and  mas- 
ters of  steamboats  to  cause  the  inspection  required  by  the  fourth  secticm  of 
said  act,  to  wit,  an  inspection  of  the  hull  of  such  steamboats,  to  be  made  at 
least  once  in  every  twelve  months;  and  the  examination  required  by  the  fifth 
section  of  said  act,  to  wit,  an  examination  of  the  boilers  and  machinery  of  such 
steamboats,  to  be  made  at  least  once  in  every  six  months. 

That  after  the  passage  of  the  said  act,  to  wit,  on  divers  days  and  times,  be- 
tween the  fiftli  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight  hun^ 
dred  and  forty-nine,  and  tbe  twentieth  day  of  June,  in  the  year  last  aforesaid, 
a  certain  vessel  being  a  steamboat  called  the  Harlequin,  Uien  being  owned  in 
whole  or  in  part  by  a  citizen  or  citizens  of  the  United  States,  to  the  said  attor- 
ney unknown,  was  used  and  employed  in  the  transpoi-tation  of  passengers,  and 
did  carry  passengers  on  the  navigable  waters  of  the  said  United  States,  to  wit, 
from  Port  Richmond  in  the  State  of  New  York,  in  the  said  Southern  District  of 
New  York,  and  Bergen  Point  in  the  State  of  New  Jersey,  the  hull  of  said  steam- 
boat not  having  been  inspected  pursuant  to  the  provisions  of  the  fourth  section 
of  said  act  of  Congress,  at  any  time  within  twelve  months  prior  to  the  said  fifth 
day  of  June,  or  the  said  twentieth  day  of  June,  on  any  day  intervening  between 
tlie  said  fifth  day  of  June,  and  tlie  said  twentieth  day  of  June,  in  the  year  one 
thousand  eight  hundred  and  forty-nine.  By  reason  whereof,  and  by  virtue  of 
the  said  act  of  Congress,  the  owner  or  owners,  and  master  of  the  said  steam- 
boat, being  a  vessel  propelled  in  whole  or  in  part  by  steam,  forfeited  and  became 
liable  to  pay  to  the  said  United  States  the  sum  of  five  hundred  dollars,  for  the 
payment  of  which  sum  the  said  steanjboat  hath  become  liable  to  be  seized  and 
proceeded  against  summarily  by  way  of  libel,  and  for  the  recovery  of  which  this 
civil  and  maritime  cause  is  now  instituted. 

Second.  That  after  the  passage  of  the  aforesaid  act  of  Congi'ess,  to  wit,  on  di- 
vers days  and  times,  between  the  fifth  and  twentieth  days  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty-nine,  a  certain  vessel  being  a 
steamboat,  called  the  Harlequin,  propelled  in  whole  or  in  pai*t  by  steam,  then 
being  owned  by  a  certain  person  or  persons  to  the  said  attorney  unknown,  then 
and  still  being  a  citizen  or  citizens  of  the  United  States,  was  used  and  employ- 
ed in  the  transportation  of  passengers,  and  did  caiTy  passengers  on  the  naviga- 
ble waters  of  the  United  States,  that  is  to  say,  between  Port  Richmond  in  the 
State  of  New  York,  in  the  Soutliern  District  of  New  York  aforesaid,  and  Bergen 
Point  in  the  State  of  New  Jersey;  the  boilers  and  machinery  of  said  steamboat 
not  having  been  examined  pursuant  to  the  provisions  of  the  fifth  section  of  said 
act  of  Congress,  at  any  time  within  six  months  prior  to  the  said  fifth  day  of  June, 
or  the  said  twentieth  day  of  June  or  any  day  intervening  between  the  said  fifth 
day  of  June,  or  the  said  twentieth  day  of  June,  in  the  year  one  thousand  eight 
hundred  and  forty  nine.  By  reason  whereof  and  by  virtue  of  the  said  act  of 
Congress,  the  owner  or  owners  and  master  of  the  said  steamboat  called  the 
Harlequin,  forfeited  and  became  liable  to  pay  to  the  said  United  States  the  fur- 
ther sum  of  five  hundred  dollars,  for  the  payment  of  which  sum  the  said  steam- 
boat hath  become  liable  to  be  seized  and  proceeded  against  summarily  by  way 
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of  libel,  and  for  the  recovery  of  which  this  civil  and  maritime  cause  is  now  in- 
stituted. 

Third,  That  after  the  passage  of  the  said  act,  to  wit,  on  the  twentieth  day  of 
June,  in  the  year  one  thousand  eight  hundred  and  forty-nine,  the  owner  or  own- 
ers of  a  certain  vessel  being  a  steamboat,  called  the  Harlequin,  propelled  in 
whole  or  in  part  by  steam,  did  transport  passengers,  in  and  on  board  of  said 
vessel,  upon  the  navigable  waters  of  the  said  United  States,  to  wit,  on  waters  be- 
tween Port  Richmond  in  the  State  of  New  York,  in  the  said  Southern  District 
of  New  York,  and  Bergen  Point  in  the  State  of  New  Jersey,  without  having  first 
obtained  from  the  proper  officer,  to  wit,  the  Collector  of  Customs  for  the  Port 
and  District  of  the  city  of  New  York,  a  license  under  the  laws  of  tlie  United 
States,  existing  at  tlie  time  of  the  passsge  of  said  act.  Tliat  by  reason  of  the 
premises,  and  by  virtue  of  tlie  said  act,  the  owner  or  owners  of  the  said  steam- 
boat forfeited  and  became  liable  to  pay  to  the  said  United  States  the  further 
sum  of  five  hundred  dollars,  for  the  payment  of  wliich  sum  the  said  steamboat 
hath  become  liable  to  be  proceeded  against  summarily  by  way  of  libel,  and  for 
the  recovery  of  which  this  civil  and  maritime  cause  is  instituted. 

Fourth.  That  all  and  singular  the  premises  aforesaid  are  true,  and  within  the 
admiralty  and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable 
Court. 

Wherefore  the  said  attorney  of  the  said  United  States,  on  behalf  of  the  said 
United  States,  prays  the  usual  process  and  monition  against  the  said  steamboat, 
and  her  tackle,  apparel,  and  furniture,  in  this  behalf  to  be  made,  and  that  all 
persons  interested  in  the  said  steamboat  and  her  tackle,  apparel,  and  furniture 
may  be  cited  to  answer  the  premises,  and  that  this  Honorable  Court  may  be 
pleased  to  decree  for  the  penalties  aforesaid,  and  that  the  said  steamboat  may 
be  condemned  and  sold  to  pay  the  several  penalties  aforesaid  with  costs,  and  for 
such  other  relief  as  shall  to  law  and  justice  appertain. 

J.  Prescott  Hall, 

U.  S.  District  Attorney. 


No.  125. — A  LIBEL  OP  INFORMATION  IN  REM    AGAINST    A   VESSEL    SEIZED   BY  A 
GOVERNMENT  VESSEL  FOR  BEING  ENGAGED  IN  THE  SLAVE  TRADE. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  of  information  of  J.  Prescott  Hall,  Attorney  of  the  said  United 
States  for  the  said  Southern  District  of  New  York,  who  prosecutes  in  this  be- 
half for  the  said  United  States,  and  being  present  here  in  court  in  his  own 
proper  person,  in  the  name  and  on  behalf  of  the  said  United  States,  against  the 
brig  Susan,  her  tackle,  apparel,  and  furniture,  and  against  all  persons  interven- 
ing for  their  interest  therein,  in  a  cause  of  seizure  and  forfeiture,  alleges  and 
informs  as  follows : 

First.  That  the  brig  Perry,  a  commissioned  vessel  of  the  United  States  of 
America,  and  belonging  to  the  navy  thereof,  heretofore,  to  wit,  on  the  fifth  day 
of  February,  in  tlie  year  one  thousand  eight  hundred  and  forty-nine,  being  un- 
der the  command  of  John  A.  Davis,  a  lieutenant  commanding  in  the  navy  of 
the  United  States,  did,  on  the  high  seas,  off  the  coast  of  Brazil,  that  is  to  say, 
about  three  miles  outside  of  Round  Island  near  Rio  de  Janeiro,  on  said  coast  of 
Brazil,  seize  and  take  a  certain  brig  or  vessel  called  the  Susan,  belonging  to  a 
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citizen  or  citizens  of  the  United  States,  of  the  burthen  of  two  hundred  and 
sixty  tons  or  thereabouts;  which  said  brig  or  vessel  was  then  and  there  employ- 
ed in  carrying  on  trade,  business,  and  traffic  in  slaves,  contrary  to  the  true  in- 
tent and  meaning  of  the  act  of  Congress  of  the  said  United  States,  approved  on 
the  tenth  day  of  May,  in  the  year  of  our  Lord  eighteen  hundred,  entitled  "  An 
Act  in  addition  to  the  Act  entitled  *  An  Act  to  prohibit  the  carrying  on  the  slave 
trade  from  the  United  States  to  any  foreign  place  or  country,'  "  and  that  by 
reason  of  the  premises  in  this  article  stated,  and  by  force  of  the  fourth  section 
of  the  said  act  of  Congress,  the  said  brig  Susan,  together  with  her  tackle,  ap- 
parel, and  guns,  and  the  goods  and  effects  (other  than  slaves)  found  on  board 
thereof,  became  and  were  forfeited. 

Second.  That  the  said  brig  Perry,  being  commissioned,  belonging  to  the  navy, 
and  commanded  as  in  the  preceding  article  is  alleged,  did,  heretofore,  on  the 
fifth  day  of  February,  in  the  year  1849,  on  the  high  seas,  and  at  or  about  the 
point  or  place  in  said  preceding  article  mentioned,  seize  and  take  the  said  brig 
Susan,  which  said  brig  was  then  and  there  employed  in  carrying  on  trade,  busi- 
ness, and  traffic  in  slaves,  contrary  to  the  true  intent  and  meaning  of  the  act  of 
Congress  of  the  said  United  States,  approved  on  the  twenty-second  day  of 
March,  in  the  year  1794,  entitled  "  An  Act  to  prohibit  the  candying  on  of  the 
slave  trade  from  the  United  States  to  any  fO^ign  place  or  country,"  and  that  by 
reason  of  the  premises  in  this  article  stated,  and  by  force  of  the  before  men- 
tioned fourth  section  of  the  said  act  of  Congress,  approved  on  the  tenth  day  of 
May,  in  tlie  year  1800,  the  said  brig  Susan,  together  with  her  tackle,  apparel, 
and  guns,  and  the  goods  and  effects  (other  than  slaves)  found  on  board  thereof, 
became  and  were  forfeited. 

Third.  That  on  board  said  brig  Susan  were  found  two  blacks  or  mulattoes, 
supposed  to  be,  or  at  and  before  tlie  time  of  said  seizure  before  alleged  to  have 
been,  slaves. 

Fourth.  That  the  said  brig  Susan  was  heretofore,  on  or  about  the  eighth  day 
of  July,  in  the  year  1848,  by  some  person  or  persons,  being  a  citizen  or  citizens 
of  the  said  United  States,  or  resident  within  the  same,  to  the  said  attorney  un- 
known, fitted  out  within  the  port  of  New  York  in  the  Southern  District  of  New 
York,  and  caused  to  sail  from  and  out  of  said  port,  for  the  purpose  of  carrying 
on  trade  and  traffic  in  slaves,  to  some  foreign  country,  to  the  said  attorney  un- 
known, and  for  the  purpose  of  procuring  from  some  foreign  country,  to  the  said 
attorney  unknown,  the  inhabitants  of  that  country,  to  be  transpoi*ted  to  some 
other  foreign  country,  to  said  attorney  also  unknown,  contrary  to  the  provisions 
of  the  first  section  of  the  act  of  Congress  of  the  said  United  States,  approved 
on  the  twenty-second  day  of  March,  in  the  year  1794,  entitled  **  An  Act  to  pro- 
hibit the  carrying  on  the  slave  trade  from  the  United  States  to  any  foreign  place 
or  country." 

Fifth.  That  the  said  brig  Susad,  being  the  property  of  and  owned  by  a  certain 
person  or  certain  persons  being  a  citizen  or  citizens  of  said  United  States,  or  re- 
siding therein,  was  heretofore,  to  wit,  on  the  fifth  day  of  February,  in  the  year 
1849,  employed  and  made  use  of  by  some  person  or  persons  being  a  citizen  or 
citizens  of  said  United  States,  or  residing  within  the  same,  to  the  said  attorney 
unknown,  in  the  transportation  and  carrying  of  slaves  from  some  foreign  country 
or  place,  to  the  said  attorney  unknown,  to  some  other  foreign  country  or  place, 
to  the  said  attorney  unknown,  contrary  to  the  provisions  of  the  first  section  of 
the  act  of  Congress  of  the  said  United  States,  approved  on  the  tenth  day  of  May, 
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in  the  year  1800,  entitled  "  An  Act  in  addition  to  the  Act  entitled  '  An  Act  to 
prohibit  the  carrying  on  the  slave  trade  from  the  United  States  to  any  foreign 
place  or  country.'  '* 

Sixth,  That  the  said  brig  Susan,  being  the  property  of  and  owned  by  citi- 
zens of  the  said  United  States,  was  heretofore,  on  the  fifth  day  of  February,  in 
the  year  1849,  employed  and  made  use  of  in  the  transportation  and  carrying  of 
slaves,  from  some  foreign  country  or  place  to  the  said  attorney  unknown,  to 
some  other  foreign  country  or  place  to  the  said  attorney  also  unknown,  contrary 
to  the  provisions  of  the  said  first  section  of  the  act  of  Congress  in  the  preceding 
article  specified. 

Seventh,  That  the  said  brig  Susan,  being  the  property  of  and  owned  by  citi- 
zens of  the  said  United  States,  was  heretofore,  on  the  fifth  day  of  February,  in 
the  year  1849,  employed  and  made  use  of  in  the  transpoi-tation  and  carrying  of 
slaves  from  some  foreign  country  or  place,  to  wit,  from  the  coast  of  Africa,  to 
some  other  foreign  country  or  place,  to  wit,  to  the  Empire  of  Brazil,  and,  to 
wit,  from  the  Empire  of  Brazil  to  the  coast  of  Africa,  contrary  to  the  provisions 
and  the  form  and  effect  of  the  said  first  section  of  the  said  act  of  Congr^,  in 
the  fifth  article  of  this  libel  mentioned. 

Eighth,  That  the  said  brig  Susan,  together  with  her  tackle,  apparel,  furniture, 
appurtenances,  guns,  and  the  goods  and  effects  found  on  board  thereof,  having 
been  so  seized  as  aforesaid,  has  been  sent  to  the  United  States  for  adjudication, 
and  is  now  lying  within  the  Southern  District  of  New  York  and  within  the  juris- 
diction of  this  court. 

Ninth,  That  by  reason  of  all  and  singular  the  premises  aforesaid,  and  by  force 
of  the  statutes  in  such  case  made  and  provided,  the  aforementioned  brig  Susan, 
together  with  her  tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  said 
goods  and  effects  became  and  are  forfeited  to  the  United  States. 

Tenth,  That  all  and  singular  the  premises  aforesaid  are  and  were  true,  and 
within  the  admiralty  and  maritime  jurisdiction  of  the  United  States  and  of  this 
Honorable  Coui*t. 

Wherefore  the  said  attorney  prays  the  usual  process  of  attachment  against  the 
said  brig,  her  tackle,  apparel,  furniture,  appurtenances,  and  guns,  and  the  goods 
and  effects  on  board  of  her,  and  the  monition  of  this  Honorable  Court  in  this 
behalf  to  be  made,  and  that  all  persons  interested  in  the  before  mentioned  brig, 
her  tackle,  apparel,  furniture,  appurtenances,  guns,  and  the  said  goods  and  effects 
found  on  board  thereof,  may  be  cited  to  answer  the  premises,  and  all  due  pro- 
ceedings being  had  tliereon,  that  the  said  brig,  her  tackle,  apparel,  furniture, 
appurtenances,  guns,  and  the  goods  and  effects  found  on  board  thereof,  may, 
for  the  causes  aforesaid,  and  othei*s  appearing,  be  condemned  by  the  definitive 
sentence  and  deci*ee  of  this  Honorable  Court  as  forfeited  to  the  United  States, 
according  to  the  form  of  the  statutes  of  said  United  States  in  such  case  made 
and  provided,  and  that  the  said  brig,  her  tackle,  apparel,  furniture,  appurte- 
nances, guns,  and  the  goods  and  effects  found  on  board  thereof,  may  be  sold  and 
the  proceeds  thereof  distributed  and  disposed  of  according  to  law. 

J.  PRESCOTT  Hall, 
United  States  District  Attorney. 


No.  126. — Libel  ix  persoitam  by  a  charterer  on  a  verbal  charter. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
The  libel  and  complaint  of  William  Quirk,  of  Wilmington,  Korth  Carolina, 
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against  Peter  Clinton  and  John  G.  Attridge,  in  a  cause  of  contract,  civil  and 
man  time,  alleges  and  articulately  propounds  as  follows: 

First  That  the  said  Peter  Clinton  being  part  owner,  and  the  said  John  G. 
Attiidge  part  owner  and  master  of  the  brig  Growler,  of  New  "S  ork,  on  or  about 
the  sixteenth  day  of  June,  1848,  by  James  Smith,  his  agent  and  broker,  charter- 
ed said  brig  to  the  libellant  for  a  voyage  from  the  port  of  New  York  to  Wilming- 
ton, North  Carolina,  and  thence  to  London,  to  be  provided  with,  and  to  carry  a 
full  cargo  of  turpentine  under  and  on  deck,  from  Wilmington  to  London,  at  the 
freight  of  four  shillings  sterling  per  barrel  for  turpentine  under  deck,  and  three 
shillings  and  sixpence  sierlingper  barrel  on  deck,  and  primage  of  five  per  cent 
on  the  amount  of  freight,  the  amount  of  the  charter  to  be  paid  on  the  discharge 
of  the  cargo  in  London;  fifteen  running  lay  days  in  Wilmington,  for  loading,  and 
fourteen  running  lay  days  in  London,  for  discharging;  the  vessel  to  leave  New 
York  for  Wilmington  on  or  before  the  twentieth  day  of  June,  then  instant;  and 
in  case  there  should  not  be  thirteen  feet  of  water  on  the  bar  at  Wilmington,  the 
libellant  was  to  pay  lighterage  on  the  cargo,  sufficient  to  load  her  to  thirteen 
feet  draft,  and  the  vessel  to  be  consigned  in  Wilmington  to  J.  &  D.  McRea,  and 
in  London  to  Charles  Briggs. 

Second.  That  said  charter  was  made  verbally  and  not  in  writing;  and  a  few 
days  after  the  same  was  so  agreed  on,  the  said  defendants  having  had  a  better 
offer  for  said  vessel,  as  the  libellant  has  been  informed  and  believes,  chailered 
her  to  other  persons  for  a  different  voyage,  and  refused  to  complete  and  fulfil 
said  charter  to  the  libellant. 

Third,  That  the  libellant  has  lost  and  sustained  damage  to  the  amount  of  six 
hundred  and  twenty  dollars  and  upwards,  which  he  insists  the  said  defendants 
are  boun4  in  law  to  pay  him,  but  which  the  defendants  refuse  to  pay. 

Fourth,  That  all  and  singular  the  premises  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  the  libellant  prays,  that  a  monition  in  due  form  of  law,  ac- 
cording to  the  course  of  this  Honorable  Court,  in  cases  of  admiralty  and  mar- 
itime jurisdiction,  may  issue  against  the  said  Peter  Clinton  and  John  G.  At- 
tridge,  and  that  they  may  be  compelled  to  appear  and  answer  upon  oath  all  and 
singular  the  matters  aforesaid,  and  if  they  cannot  be  found,  that  an  attachment 
may  issue  against  their  goods  and  chattels,  and  if  none  be  found,  that  their  cred- 
its and  effects  in  the  hands  of  Matthew  Clinton  and  Peter  Clinton,  of  said  dis- 
trict, garnishees,  be  attached,  and  that  tliis  Honorable  Court  would  be  pleased 
to  decree  payment  of  the  damages  aforesaid,  with  costs,  and  that  the  libellant 
may  have  such  otlier  and  further  relief  as  he  may  be  entitled  to  receive. 

A.  B.,  Proctor,  etc. 

{Verification  as  in  Form  No,  1.) 


No.  127. — Ordeb  for  wARRAirr  of  arrest. —( Fide  ante,  page  230.) 


No.  128.— Marking  of  process  for  bail. — {Vide  ante,  page  230.) 


No.  129. — Libellant' 8  stipulation  for  costs  in  rem.— (Fide  ante,  page  482.) 
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No.  130. — ^LiBBLLAirr^s  stipulation  fob  costs  in  pbbsonam. — (  Vide  aniej 

page  229.) 


MESNE  PROCESS. 

No.  131. — ^Wabbant  of  abbsst  in  pebsonam. 

The  President  of  the  United  States  of  America,  to  the 
Marslial  of  the  Southern  District  of  New  York,  Greeting: 
Whereas,  a  libel  has  been  filed  in  the  District  Court  of  the 
United  States  of  America  for  the  Southern  District  of  New 
York,  on  the  day  of  in  the  year  of  our 

[L.  S.]  Lord,  one  thousand  eight  hundred  and         by  A.  B.  ag^nat 

C.  D.,  in  a  certain  action,  civil  and  maritime,  for  freight 
tlierein  alleged  to  be  due  to  the  said  libellant,  amounting  to 
two  hundred  and  fifty-two  dollars,  and  praying  that  a  war- 
rant of  arrest  may  issue  against  tlie  said  defendant:  Now, 
therefore,  we  do  hereby  empower  and  strictly  charge  and 
command  you  the  said  marshal,  that  you  take  and  arrest  the  said  defendant,  if 
he  shall  be  found  in  your  district,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  the  said  District  Court,  on  the        day  of  at  the  Fed- 

eral Building  in  the  city  of  New  York,  then  and  there  to  answer  the  said  libel, 
and  to  make  his  allegations  in  that  behalf;  and  have  you  then  and  there  this 
writ,  with  your  return  thereon. 

Witness  the  Honorable  Addison  Brown,  Judge  of  said  court,  this  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  independence  the  « 

8.  H.  L.,  Clerk. 
G.  H.,  Proctor. 


No.  132.— Mabk  fob  bail. 

The  marshal  will  hold  the  respondent  to  bail  in  the  sum  of  hundred 

and  dollars. 

Dated  18  Clerk. 


No.  133. — ^Mabshal^s  deputation  to  his  deputy  ob  bailiff. 

I  hereby  depute  to  execute  the  within  process. 

Dated  18 

U.  S.  MarshaL 


No.  134.— Mabshal's  betubn. 
Defendant  taken. 


MarshaL 


No.  136.— The  like,  with  attachment  against  goods  and  chattels,  and 

CBEDITS  AND  EFFECTS,  AND  SUMMONS  TO  GABNI8HBB. 

The  President  of  the  United  States  of  America  to  the  Mar- 
shal of  tlie  Southern  District  of  New  York,  Greeting:  Whereas 
a  libel  has  been  filed  in  the  District  Court  of  the  United  States 
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of  America,  for  the  Southern  District  of  New  York,  on  the  nine- 
[L.  S.]         teenth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  by  Thomas  Gould,  libellant,  against  John 

Gibbons,  master  of  the  ship  Mount  Yemon,  in  a  certain  action, 
civil  and  maritime,  for  certain  assaults  and  batteries  therein  al- 
leged to  have  been  committed  on  the  said  libellant,  to  his  damage 
of  five  hundred  dollars,  and  praying  that  a  warrant  of  arrest  may  issue  against 
the  said  defendant,  and  that  he  may  be  held  to  bail,  pursuant  to  the  rules  and  prac<r 
tice  of  this  court:  Now,  therefore,  we  do  hereby  empower,  and  strictly  charge  and 
command  you,  the  said  marshal,  that  you  take  and  arrest  the  said  defendant,  if 
he  shall  be  found  in  your  district,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  the  said  District  Court  on  the  twenty-third  day  of  May  inst.,  at 
the  Federal  Building  in  the  city  of  New  York,  then  and  there  to  answer  the  said 
libel,  and  to  make  his  allegations  in  that  behalf;  and  if  the  said  defendant  can- 
not be  found  in  your  district,  that  you  attach  his  goods  and  chattels  in  your  dis- 
trict to  the  amount  sued  for,  and  if  no  goods  and  chattels  can  be  found,  that  you 
attach  his  credits  and  effects  to  the  amount  sued  for,  in  the  hands  of  the  gar- 
nishees John  El  well  &  Co.,  and  St.  George  Givins,  and  that  you  summon  the  said 
garnishees  to  appear  before  the  said  District  Court  on  the  said  twenty-third  day 
of  May  instant,  to  do  and  abide  what  may  be  required  of  them  in  this  behalf; 
and  have  you  then  and  there  this  writ,  with  your  return  thereon. 

Witness  the  Honorable  Addison  Brown,  Judge  of  said  court,  this  nineteenth 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
and  of  our  Independence  the 

Samuel  H.  Lyman, 
A.  N.,  Proctor.  Clerk. 

No.  136.— Mabshal's  betubn. 

The  defendant  is  not  found  in  the  district,  and  I  have  attached  the  following 
goods  and  chattels  of  said  defendant 

ob: 
The  credits  and  effects  of  the  said  defendant,  in  the  hands  of  John  Elwell  A 
Co.,  and  St.  George  Givins,  garnishees,  and  have  summoned  the  said  garnishees 
as  within  commanded* 

U.  S.  Marshal. 


No.  186. — Citation  ajxd  monition  in  pebsonam,  with  mabbhal's  betdbn. 

The  President  of  the  United  States  of  America,  to  the  Mar- 
shal of  the  Southern  District  of  New  York,  Greeting:  Where- 
as a  libel  has  been  filed  in  the  District  Couil;  of  the  United 
[L.  S.]  States  of  America  for  the  Southern  District  of  New  York,  on 

the  day  of  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  by  A.  B.,  against  C.  D., 

in  a  cei*tain  action,  civil  and  maritime,  for  wages  tlierein  al- 
lied to  be  due  to  the  said  libellant,  amounting  to  seventy-five  dollars,  and  pray- 
ing that  a  citation  may  issue  against  the  said  defendant,  pursuant  to  the  rules 
and  practice  of  this  court: 
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Xow,  tlierefore,  we  do  hereby  empower,  and  strictly  charge  and  command 
you,  the  said  marshal,  tliat  you  cite  and  admonish  the 

said  defendant,  if  he  shall  be  found  in  your  district,  that  he  be  and  appear  be- 
fore the  said  District  Court,  on  the  day  of  at  the 
Federal  Building  in  the  city  of  New  York,  then  and  there  to  answer  the  said 
libel,  and  to  make  his  allegations  in  that  behalf;  and  have  yon  then  and  there 
this  writ,  with  your  return  thereon. 

Witness  the  Honorable  Addison  Brown,  Judge  of  said  court,  this 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  independence  the 


E.  F.,  Proctor 

No.  138. — Rbtcjbn  of  mabshal. 
Personally  served. 


S.  H.  L.,  aerk. 


U.  S.  MarshaL 


No.  139.^W ARRANT  OF  ARREST  OR  ATTACHMENT  AGAINST  A  SHIP,  WITH  A  MONI- 
TION AND  A  WARRANT  OF  ARREST  AGAINST  THE   MASTER  OR  OWNER. 

Southern  District  of  New  York,  as. 

The  President  of  the  United  States  of  America,  to  the  Marshal 

of  the  Southern  District  of  New  York,  Greeting:  Whereas  a  libel 

[L.  S.]        in  rem  and  personam  hath  been  filed  in  the  District  Court  of 

the  United  States  for  the  Southern  District  of  New  York,  on 

the  day  of  in  the  year  of  our  Lord 

one  tliousand  eight  hundred  and  by  A.  B.,  against  the  ship  or  vessel 

called  the  Rover,  her  tackle,  etc.  (or  other  property,  describing  it,  as  the  case 

may  be),  for  the  reasons  and  causes  in  the  said  libel  mentioned,  and  praying  the 

usual  process  and  monition  of  the  said  court  in  that  behalf  to  be  made,  and  that 

all  persons  interested  in  the  said  ship  or  vessel,  her  tackle,  etc.,  may  be  cited  to 

answer  the  premises,  and  all  proceedings  being  had,  that  the  said  ship  or  vessel, 

her  tackle,  etc.,  may,  for  the  causes  in  the  said  libel  mentioned,  be  condemned 

and  sold  to  pay  the  demands  of  the  libellant. 

You  are  therefore  hereby  commanded,  to  attach  the  said  ship  or  vessel,  her 
tackle,  etc.,  and  to  detain  the  same  in  your  custody,  until  the  further  order  of 
the  court  respecting  the  same,  and  to  give  due  notice  to  all  persons  claiming 
the  same,  or  knowing  or  having  any  thing  to  say  why  the  same  should  not  be 
condemned  and  sold  pursuant  to  the  prayer  of  the  said  libel,  that  they  be  and 
appear  before  the  said  court,  to  be  held  in  and  for  the  Southern  District  of 
New  York,  on  the  day  of  at  eleven  o'clock  in  the  fore- 

noon of  the  same  day,  if  the  same  shall  be  a  day  of  jurisdiction,  otherwise  on 
tlie  next  day  of  jurisdiction  thereafter,  then  and  there  to  interpose  a  claim  for 
tlie  same,  and  to  make  their  allegations  in  that  behalf. 

[We  do  hereby -further  empower,  and  strictly  charge  and  command  you  the 
said  marshal,  that  you  arrest  the  said  owner  or  master,  if  he  shall  be  found  in 
your  district,  and  have  his  body  before  the  said  District  Court,  on  the 
day  of  at  the  Federal  Building  in  the  city  of  New  York,  then  and 

there  to  answer  the  said  libel,  and  to  make  his  allegations  in  that  behalf] ;  and 
bnve  you  then  and  there  this  writ,  with  your  return  thereon. 
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Witness  the  Honorable  Addison  Brown,  Judge  of  said  court,  this 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  independence  the 

S.  H.  L.,  Clerk. 
E.  F.,  Proctor. 

Uf  the  process  be  in  rem  only^  the  form  is  the  same^  omitting  the  last  clause  in 
hrackets,'] 


Ko.  140. — ^Rbtubn  of  the  mabshal. 

As  within  commanded,  I  attached  the  therein  described,  on 

the  day  of  and  have  given  due  notice  to  all  persons 

claiming  the  same,  that  this  court  will  on  the  day  of 

inst,  if  that  day  should  be  a  day  of  jurisdiction,  if  not,  on  the  next  day  of  juris- 
diction tliereafter,  proceed  to  the  trial  and  condemnation  thereof,  should  no 
claim  be  interposed  for  the  same  [and  I  have  arrested  the  defendant  within 
named]. 

U.  S.  Marshal. 

[If  the  process  be  in  rem  only,  the  return  is  the  same^  omitting  the  clause  in 
brackets.] 


No.  141. — The  like,  against  a  ship  akd  ownbb  and  the  executor  of 

ANOTHEB  OWNEB. 

Southern  District  of  New  York,  ss. 

The  President  of  the  United  States  of  America,  to  the  Mar- 
shal of  the  Southern  District  of  New  York,  Greeting:  Whereas, 
a  libel  hath  been  filed  in  the  District  Court  of  the  United 
[L.  S.l  States,  for  the  Southern  Distiict  of  New  York,  on  the  twenty- 

third  day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-one,  by  Robert  Gordon,  against  the  ship 
Hilah,  her  tackle,  apparel,  and  furniture,  and  against  Edmund 
Hammond,  master  and  owner,  and  against  Thomas  E.  Lyde,  executor  of  the 
last  will  and  testament  of  Abraham  Tanner,  owner,. deceased,  for  the  reasons 
and  causes  in  the  said  libel  mentioned,  and  praying  tlie  usual  process  and  moni- 
tion of  the  said  court  in  that  behalf  to  be  made,  and  that  all  persons  interested 
in  the  said  ship  Hilah,  her  tackle,  etc.,  may  be  cited  in  general  and  special,  to 
answer  the  premises,  and  all  proceedings  being  had,  that  the  said  ship  Hilah, 
her  tackle,  etc.,  may  for  the  causes  in  the  said  libel  mentioned  be  condemned 
and  sold  to  pay  the  demand  of  the  libellant:  You  are  therefore  hereby  com- 
manded to  attach  the  said  ship  Hilah,  her  tackle,  etc.,  and  to  detain  the  same 
in  your  custody  until  the  further  orders  of  the  court  respecting  the  same,  and 
to  give  due  notice  to  all  persons  claiming  the  same,  or  knowing  or  having  any 
thing  to  say  why  the  same  should  not  be  condemned  and  sold,  pursuant  to  tlie 
prayer  of  the  said  libel,  that  they  be  and  appear  before  the  said  court,  to  be 
held  in  and  for  the  Southern  District  of  New  York,  on  the  fourteenth  day  of 
December  next,  at  eleven  oVlock  in  the  forenoon  of  the  same  day,  if  the  same 
shall  be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction  tliere- 
after, then  and  there  to  interpose  a  claim  for  the  same,  and  to  make  their  alle- 
gations in  that  behalf.    And  you  are  hereby  further  empowered  and  commanded 
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to  cite  and  admonish  the  said  Edmund  Hammond  and  Thomas  E.  Lyde,  execntor 
of  Abraham  Tanner,  owner  of  said  vessel,  lately  deceased,  if  they  shall  be  found 
in  your  districl^  that  they  appear  before  the  said  court,  on  tlie  day  herein  above 
last  mentioned,  to  answer  the  matters  contained  in  the  said  libel,  and  to  stand 
to  and  abide  such  order  and  decree  as  may  be  made  by  the  court  in  the  prem- 
ises; and  that  you  cite  the  said  Edmund  Ilammond,  master  and  owner,  and 
Thomas  E.  Lyde,  executor  of  tlie  last  will  and  testament  of  Abraham  Tanner, 
owner,  deceased,  and  all  other  persons  having  any  intei*est  in  the  said  ship 
Hilah,  her  tackle,  apparel,  etc.,  that  they  be  and  appear  before  tlie  said  court, 
on  the  said  fourteenth  day  of  December,  next,  then  and  there  to  interpose  their 
claims  for  the  same,  and  to  make  their  allegations  in  this  behalf.  And  what 
you  shall  have  done  in  the  premises,  do  you  then  and  there  make  return  there- 
of, together  with  this  writ. 

Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  the  said  court,  this  twenty- 
third  day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  forty-one,  and  of  the  independence  of  the  United  States  the  sixty-sixth. 

Chab.  D.  Betts,  Clerk. 

S.  B.,  Proctor. 

No.  142. — The  like,  in  a  cause  of  possession  ob  BESTmmoir. 

Southern  District  of  New  Torky  ««. 

The  President  of  the  United  States  of  America,  to  the  Mar- 
shal of  the  Southern  District  of  New  York,  Greeting:  Whereas, 
a  libel  in  rem  and  personam  hath  been  filed  in  the  District 
[L.  S.]  Court  of  the  United  States,  for  the  Southern  District  of  New 

York,  on  the  eighteenth  day  of  August,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty- seven,  by  Alfred 
Peabody,  libellant,  against  the  schooner  Lucinda  Snow,  her 
tackle,  etc.,  and  against  Stubbs  and  Rogers,  in  an  action,  civil  and  man  time,  for 
said  vessel  and  her  freight,  for  the  reasons  and  causes  in  the  said  libel  mention- 
ed, and  praying  the  usual  process  and  monition  of  the  said  court  in  that  behalf  to 
be  made,  and  that  all  persons  interested  in  the  said  schooner  or  vessel,  her 
tackle,  etc.,  may  be  cited  in  general  and  special,  to  answer  the  premises,  and 
all  proceedings  being  had  that  the  said  schooner  or  vessel,  her  tackle,  etc.,  may, 
for  the  causes  in  the  said  libel  mentioned,  be  delivered  to  the  libellant: 

You  are  therefore  hereby  commanded,  to  attach  the  said  schooner  or  vessel, 
her  tackle,  etc.,  and  to  detain  the  same  in  your  custody,  until  the  further  order 
of  the  court  respecting  the  same,  and  to  give  due  notice  to  all  persons  claiming 
the  same,  or  knowing  or  having  any  thing  to  say  why  tlie  same  should  not  be 
delivered  to  the  libellant,  pursuant  to  the  prayer  of  the  said  libel,  that  they  be 
and  appear  before  the  said  court,  to  be  held  in  and  for  tlie  Southern  Distinct  of 
New  York,  on  the  first  Tuesday  of  September  next,  at  eleven  o'clock  in  the  fore- 
noon of  the  same  day,  if  the  same  shall  be  a  day  of  jurisdiction,  otherwise  on 
the  next  day  df  jurisdiction  thereafter,  then  and  there  to  intei-pose  a  claim  for 
the  same,  and  to  make  their  allegations  in  that  behalf.  And  the  libellant  hav- 
ing prayed  that  the  said  Stubbs  and  Rogera  may  be  cited  to  appear  before  the 
said  court,  we  do  hereby  further  empower,  and  strictly  charge  and  command 
you  the  said  mai^hal,  that  you  cite  and  admonish  the  said  Stubbs  and  Rogers, 
if  tliey  shall  be  found  in  your  district,  that  they  and  each  of  them  appeir  before 
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the  said  District  Court,  on  the  seventh  day  of  September  next,  at  in 

the  city  of  New  York,  then  and  there  to  answer  the  said  libel,  and  to  make  their 
allegations  in  that  behalf;  and  have  yon  there  and  then  this  writ,  with  your  re- 
turn thereon. 

Witness  the  Honorable  Samuel  R.  Betts,  Judge  of  said  court,  this  nineteenth 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty- 
seven,  and  of  our  independence  the  sixty-sixth. 

J.  W.  Metgalf,  Clerk. 

Mabtin,  Stbong  akd  a.  F.  Smith,  Proctors. 


No.  143. — ^Retubn  of  the  mabshal. 

As  within  commanded,  I  attached  the  therein  described,  on  the 

day  of  and  have  given  due  notice  to  all  persons  claiming  the  same, 

that  this  court  will,  on  the         day  of  inst,  if  that  day  should  be  a  day 

of  jurisdiction,  if  not,  on  the  next  day  of  jurisdiction  thereafter,  proceed  to  the 
trial  and  condemnation  thereof,  should  no  claim  be  interposed  for  the  same; 
and  I  have  cited  the  defendant  Rogers  within  named,  and  the  defendant  Stubbs 
is  not  found  in  this  district. 

U.  S.  Marshal. 
Dated  184 

No.  144. — The  like  against  ship,  fbeight,  akd  masteb,  fob  seamen* s 

WAGES. 

SoutJiem  District  of  New  York,  as. 

The  President  of  the  United  States  of  America,  to  the  Mar- 
shal of  the  Southern  District  of  New  York,  Greeting:  Whereas 
a  libel  in  rem  and  personam,  hath  been  filed  in  the  District 
[L.  S.]  Court  of  the  United  States  for  the  Southern  District  of  New 

York,  on  the  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  forty-seven,  by  John  C. 
Duffie,  Alfred  Sandford,  Alexander  Wilson,  Benjamin  Hoff- 
man, Robert  Fruss,  and  Charles  McCarty,  against  the  barque  Childe  Harold, 
and  against  the  freights  due  for  the  cargo  now  or  lately  laden  therein,  and 
against  Crosby,  master  of  said  barque,  for  the  reasons  and  causes  in  the  said 
libel  mentioned,  and  praying  the  usual  process  and  monition  of  the  said  court 
in  that  behalf  to  be  made,  and  that  the  said  master  and  all  persons  interested 
in  the  said  barque  or  vessel,  her  tackle,  etc.,  may  be  cited  to  answer  the  prem- 
ises, and  all  proceedings  being  had,  that  the  said  barque  or  vessel,  her  tackle, 
etc.,  and  freight,  may,  for  the  causes  in  the  said  libel  mentioned,  be  condemned 
to  pay  the  demands  of  the  libellant: 

You  are  thei^fore  hereby  commanded  to  attach  the  said  barque  or  vessel,  her 
tackle,  etc.,  and  to  detain  the  same  in  your  custody,  until  the  further  order  of 
the  court  respecting  the  same,  and  to  attach  said  freight,  and  to  give  due  notice 
to  all  persons  claiming  the  said  vessel  and  freight,  or  knowing  or  having  any 
thing  to  say  why  the  same  should  not  be  condemned  pursuant  to  the  prayer  of 
the  said  libel,  that  they  be  and  appear  before  the  said  court,  to  be  held  in  and 
for  the  Southern  District  of  New  York,  on  the  day  of  at  eleven 

o* clock  in  the  forenoon  of  the  same  day,  if  the  same  shall  be  a  day  of  jurisdic- 
tion, otherwise  on  the  next  day  of  jurisdiction  thei*cafter,  then  and  tliere  to  in- 
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terpose  a  claim  for  the  same,  and  to  make  their  allegations  in  that  behalf;  and 
we  do  hereby  further  empower,  and  strictly  charge  and  command  you  the  said 
marshal,  that  you  cite  the  said  Crosby,  master  of  said  vessel,  if  he  shall  be  found 
in  your  district,  to  be  and  appear  before  the  said  District  Court,  on  the 
day  of  at  the  Federal  Building  in  the  city  of  New  York,  then  and  there 

to  answer  the  said  libel,  and  to  make  his  allegations  in  that  behalf;  and  have 
you  then  and  there  this  writ,  with  your  return  thereon. 

Witness  the  Honorable  Addison  Brown,  Judge  of  said  court,  this 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

and  of  our  independence  the 

A.  B.,  Clerk. 

C.  D.,  Proctor. 

No.  145.—ATTACHME2rr  to  compel  obedience  to  an  order  or  decree. 

The  President  of  the  United  States,  to  the  Marshal  of  the  Southern  District  of 

New  York,  Greeting: 

Whereas  in  a  certain  cause,  civil  and  maritime,  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  where  A.  B.  is  libellant 
against  C.  D.  [or  the  ship  or  vessel,  etc.,]  the  said  court  did,  on  the 
day  of  1850,  by  a  decree  made  on  that  day,  order  and  direct 

that  [set  forth  the  order] ;  and  whereas  the  said  neglected  and  re- 

fused to  obey  said  decretal  order,  and  thereupon  the  said  court  ordered  and 
decreed  that  an  attachment  should  issue  against  him  to  compel  him  to  perform 
and  obey  the  said  decretal  order:  You  are  therefore  commanded  to  attach  and 
arrest  the  said  and  him  safely  keep  until  he  obey 

and  perform  the  said  decretal  order,  and  [here  specify  the  particular  acts  to  be 
done],  and  to  return  to  the  said  court  what  you  shall  do  in  the  premises,  with 
-this  writ. 

Witness  [teste  as  in  other  process]. 

Proctor.  Clerk. 


No.  146. —Marshal' 8  return. 

I  have  attached  and  arrested  the  within  named  and  have  him 

now  in  my  custody. 

U.  S.  MarshaL 


STIPULATIONS. 

No.  147.— Libellant' 8  stipulation  for  costs  and  expenses. 

DUtHct  Court  of  the  United  States  for  the  Southern  District  cf  New  York. 

BTIPUTiATION  ENTERED  INTO   PURSUANT  TO  THE  RULES   AND  PRACTICE  OP  THIS 

COURT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  by 

A.  B.,  against  for  the  reasons  and  causes  in  the  said  libel  men- 

tioned, and  tlie  said  A.  B.,  and  C.  D.  and  £.  F.,  his  sureties,  merchants,  residing 
at  ,  the  parties  hereto  hereby  consenting  that  in  case  of  default  or 
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contumacy  on  the  part  of  the  libellant  or  his  sureties,  execution  for  the  sum  of 
$100  (or  $250)  may  issue  against  their  goods,  chattels,  and  lands. 

Now  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom  it 
may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is,  hereby 
bound,  in  the  sum  of  $100  (or  $250),  conditioned  that  the  libellant  above  named 
shall  pay  all  costs  and  expenses  which  shall  be  awai'ded  against  him  by  the  final 
decree  of  this  court,  or  upon  an  appeal,  by  the  appellate  court. 

A.  B. 
C.  D. 
E.  F. 
Taken  and  acknowledged,  this  day  ) 

of  18    ,  before  me,  ^ 

Southern  District  qf  New  Yorky  as, 

parties  to  the  above  stipulation,  being 
duly  sworn,  each  deposes  and  says  that  he  resides  as  above  set  forth  and  that  he 
is  worth  the  sum  of  two  [or  five]  hundred  dollars  over  and  above  all  his  just 
debts  and  liabilities. 
Sworn  this  day  ? 

of  .18    ,  before  me,  S 


No.  148. — Defend Airr' 8  stipulation  fob  costs  and  expenses. 

District  Court  qf  the  United  States  for  the  Southern  District  of  New  York. 

stipulation  entered  into  pubsuant  to  the  rules  and  practice  op  this 

COURT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  by 

A.  B.  against  C.  D.,  for  the  reasons  and  causes  in  the  said  libel  mentioned ;  and 
whereas  the  said  C.  D.  has  appeared  in  said  suit,  and  the  said  C.  D.  and  £.  F., 
his  surety,  banker,  residing  at  ,  the  parties  hereto  hereby  consenting  and 

agreeing  that,  in  case  of  default  or  contumacy  on  the  part  of  the  defendant  or 
his  sureties,  execution  may  issue  against  their  goods,  chattels,  and  lands,  for  the 
sum  of  hundred  dollars: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom  it 
may  concern,  that  the  stipulators  undersigned  shall  be,  and  are  bound  in  the  sum 
of  hundred  dollars,  conditioned  that  the  defendant  above 

named  shall  pay  all  costs  and  expenses  which  shall  be  awarded  against  him  in 
the  suit  upon  the  final  adjudication  thereof,  or  by  any  interlocutory  order  in  the 
prog^ss  of  this  suit. 

Taken  and  acknowledged,  this  day  ? 

of  18    ,  before  me,  S 

Southern  District  qf  New  York,  ss, 

party  to  the  above  stipulation,  being  duly  sworn, 
deposes  and  says  that  he  resides  as  above  set  forth  and  that  he  is  worth  the  sum 
of  dollars,  over  and  above  all  his  just  debts  and  liabilities. 

Sworn  this  day  ? 

of  18    ,  before  me.  > 
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No.  140. — CLAiMAirr*s  stipulation  fob  costs  and  expenses. 
District  Court  qf  the  United  States  for  the  Southern  District  cf  New  Tork. 

STIPULATION  ENTEBBD  INTO  PUB8UANT  TO  THE  BULBS  A2fD  PBACTICB  OF  THIS 

COUBT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  by  A.  B.  against  for  the  reasons  and  causes 

in  the  said  libel  mentioned,  and  whereas  a  claim  has  been  filed  in  the  said  cause 
by  C.  D.,  and  the  said  C.  D.  and  £.  F.,  his  surety,  residing  at  ,  the  parties 

hereto  hereby  consenting  that,  in  case  of  default  or  contumacy  on  the  part  of 
the  claimant  or  his  sureties,  execution  for  tlie  sum  of  $250  may  issue  against  their 
goods,  chattels,  and  lands: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom  it 
may  concern,  tliat  the  stipulators  undersigned  are,  and  each  of  them  is,  hereby 
bound  in  the  sum  of  $250,  conditioned  that  the  claimant  above  named,  shall  pay 
all  costs  and  expenses  which  shall  be  awarded  against  him  by  the  final  decree  of 
this  court,  or  upon  an  appeal,  by  the  appellate  court. 

A.  B. 
C.  D. 
K  F. 
Taken  and  acknowledged,  this  day  > 

of  18    ,  before  me,  $ 

Southern  District  qf  New  Torky  ss. 

party  to  the  above  stipulation,  being 
duly  sworn,  deposes  and  says  that  he  resides  as  above  set  forth  and  that  he  is 
worth  the  sum  of  five  hundred  dollars,  over  and  above  all  his  just  debts  and 
liabilities. 
Sworn  this  day  > 

of  18    ,  before  me,  > 

No.   150. — InTBBYENOB'S  stipulation  fob  costs,  EXPENSES    AND    DAMAGES. 

District  Court  qf  the  United  States  for  tite  Southern  District  qf  New  Tork, 
stipulation  entebed  into  pubsuant  to  the  bules  and  PBACTICB  of  this 

COUBT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

by  A.  B.  against  for  the  reasons  and  causes 

in  the  said  libel  mentioned,  and  whereas  C.  D.  has  intervened  for  his  interest, 
and  the  said  C.  D.  and  E.  F.,  his  surety,  merchant,  residing  at  the  parties  here- 
to hereby  consenting  and  agreeing  tliat,  in  case  of  default  or  contumacy  on  the 
part  of  the  said  intervenor  or  his  sureties,  execution  may  issue  against  their 
goods,  chattels,  and  lands,  for  the  sum  of  $250: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom  it 
may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is,  bound 
in  the  sum  of  $250,  conditioned  that  the  intervenor  above  named  shall  abide  by 
the  final  decree  rendered  in  the  cause,  and  shall  pay  all  such  costs,  expenseS| 
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and  damages  as  shall  be  awarded  against  him  by  the  final  decree  of  this  court, 

or  of  the  appellate  court. 

A.  B. 

C.  D. 
E.  F. 
Taken  and  acknowledged,  this  day  ? 

of  18    ,  before  me,  ) 

Southern  DistHct  cf  New  Tork^  aa, 

party  to  the  above  stipulation,  being 
duly  sworn,  deposes  and  says  that  he  resides  as  above  set  forth  and  that  he  is 
worth  the  sum  of  five  hundred  dollars,  over  and  above  all  his  just  debts  and 
liabilities. 
Sworn  this  day  > 

of  18    ,  before  me,  \ 


No.  151.— Defendant's  stipulation  to  appeab  and  pat  the  decbeb — 

GIVEN  ON  ABBEST  OB  APPEABANCB. 

District  Court  qf  the  United  States  for  the  Southern  District  qf  New  York. 

STIPULATION  ENTEBED  INTO  PURSUANT  TO  THE  BULES  AND  PBACTICE  OF  THIS 

COUBT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and  by  A.  B.  against  C.  D.,  for  the  reasons  and 

causes  in  the  said  libel  mentioned,  and  the  said  C.  D.  and  £.  F.  and  G.  H.,  his 
sureties,  residing  ,  the  parties  hereto  hereby  consenting  and  agree- 

ing that,  in  case  of  default  or  contumacy  on  the  part  of  the  said  defendant  or  his 
sureties,  execution  may  issue  against  their  goods,  chattels,  and  lands,  for  the 
sum  of  dollars: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom  it 
may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is,  bound 
in  the  sum  of  dollars,  conditioned  that  the  defendant  above 

named  shall  appear  in  the  suit  and  abide  by  all  orders  of  the  court,  interlocu- 
toiy  or  final,  in  the  cause,  and  pay  the  money,  expenses,  and  damages  awarded 
by  the  final  decree  rendered  therein  in  this  court,  or  in  any  appellate  court 

A.  B. 
C.  D. 
E.  F. 
Taken  and  acknowledged,  this  day  > 

of  18    ,  before  me,  \ 

Southern  District  of  New  York,  ss, 

parties  to  the  above  stipulation,  being 
duly  sworn,  depose  and  say  each  for  himself,  that  he  resides  as  above  set  forth 
and  that  he  is  worth  the  sum  of  hundred  dollars,  over  and  above  all  his 

just  debtff  and  liabilities. 
Sworn  this  day  > 

of  18    ,  before  me,        > 
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No.  152. — Claimant's  stipulation  to  abide  by  and  pay  the  decbkk. 

District  Court  of  the  United  States  for  the  Southern  District  qf  New  York, 

stipulation  entered  into  pursuant  to  the  rules  and  practice  of  this 

COURT. 

Whereas  a  libel  was  filed  in  this  court,  on  the  day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  by  A.  B.  against 

for  the  reasons  and  causes  in  the  said  libel  mentioned,  and 
a  claim  has  been  filed  by  C.  D.,  and  the  said  claimant,  and  E.  F.  and  G.  II.,  his 
sureties,  residing  ,  the  parties  hereto  hereby  consenting  and  agree- 

ing that,  in  case  of  default  or  contumacy  on  the  part  of  the  claimant  or  his  sure- 
ties, execution  may  issue  against  their  goods,  chattels,  and  lands,  for  the  sum 
of  dollars: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of  whom 
it  may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is,  bound 
in  the  sum  of  dollars,  conditioned  that  the  claimant  above- 

named  shall  abide  by  and  pay  the  money  awarded  by  the  final  decree  rendered 
in  the  cause  by  this  court,  or  in  case  of  appeal,  by  the  appellate  court. 

Taken  and  acknowledged,  tliis  day  ) 

of  18    ,  before  me,  > 

{Justification  as  in  Form  No,  151.) 


No.   153. — STIPULATION  FOR  VALUE,   ENTERED  INTO  PURSUANT  TO  THE  RULE^ 
AND  PRACTICE  OF  THIS  COURT. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York, 

Whereas  a  libel  was  filed  on  the  2d  day  of  November,  1802,  by  A.  B.  against 
the  bark  ,  her  tackle,  apparel  and  furniture,  for  the  reasons  and  causes 

in  the  said  libel  mentioned;  and  whereas,  the  issuing  of  process  has  been  waived 
on  the  agreement  of  the  owners  of  said  bark  to  appear  in  said  suit  and  file  prop- 
er claim  and  stipulations:  [Or^ — 

Whereas  the  vessel  is  now  in  the  custody  of  the  marshal  of  this  district 
under  process  issued  in  accordance  with  the  prayer  of  said  libel,*] 

And  whereas,  a  claim  to  said  vessel  has  been  filed  by  and 

otliers,  and  the  value  thereof  has  been  fixed  by  consent  at  five  thousand  dollars, 
for  the  purpose  of  bonding,  as  appears  by  the  said  consent  endorsed  hereon 
[Or, — and  tlie  value  thereof  has  been  fixed  by  appmisal  at  the  sum  of  five  thou- 
sand dollars,  as  appears  by  the  report  of  the  appraisers  filed  herewith] ;  and  the 
parties  hereto  hereby  consenting  and  agreeing  that  in  case  of  default  or  contu- 
macy on  tlie  part  of  the  claimants,  or  their  sureties,  execution  for  the  above 
agreed  amount,  with  interest  thereon  from  this  date,  may  issue  against  their 
goods,  chattels  and  lands : 

Now,  therefore,  the  condition  of  this  stipulation  is  such  that  if  the  claimants 
herein  and  ,  residing  at  ,  in  the  city  of  , 

and  by  occupation  ,  and  ,  residing  at  , 

in  the  city  of  ,  and  by  occupation  ,  the  stip- 

ulators undersigned,  shall  abide  by  all  orders  of  the  court,  interlocatory  or 
final,  and  pay  the  amount  awarded  by  the  final  decree  rendered  by  this  court, 
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or  by  any  appellate  court  if  an  appeal  intervene,  with  interest,  then  this  stipu- 
lation to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  this  7  A..  B. 

day  of  189  ,  before  me,         \  jj*  p* 

{Justification  as  in  Form  No.  151.) 


No.  154. — ^PSNAL  BOITD  TO  THE  MAB8HAL  ON  ABBEST  OF  THE  PERSON. 

Know  all  men  by  these  presents,  that  we,  C.  D.,  and 

£.  F.,  broker,  residing  ,  and  G.  H.,  adjuster,  residing  , 

are  held  and  firmly  bound  unto  ,  Marshal  of  the  Southern 

District  of  New  York,  in  the  sura  of  dollars,  lawful  money 

of  the  United  States  of  America,  to  be  paid  to  the  said  ,  his 

executors,  administrators,  or  assigns;  to  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves  and  each  of  us,  jointly  and  severally,  our  and  each  of 
our  heirs,  executui*s,  and  administrators,  firmly  by  these  presents.  Sealed  witli 
our  seals.    Dated  this  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and 

Whereas,  a  libel  has  been  filed  in  the  District  Court  of  the  United  States  for 
the  Southern  Distinct  of  New  York,  on  the  day  of  18    , 

by  A.  B.  against  the  above  bounden  C.  D.,  in  a  certain  action,  civil  and  maii- 
time,  for  wages,  therein  alleged  to  be  due  and  owing  to  the  said  libellant  amount- 
ing to  twenty-seven  dollars: 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  C.  D.  shall 
appear  in  the  said  suit,  before  the  said  District  Court  of  the  United  States  for 
the  Southern  Distiict  of  New  York,  on  the  day  of  at  the 

in  the  city  of  New  York,  and  abide  by  all  ordei*s  of  the  court,  inter- 
locutory or  final,  in  the  cause,  and  pay  the  money  awarded  by  the  final  decree 
rendered  therein,  in  the  said  court,  or  in  any  appellate  court,  then  the  above 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  \ 
the  presence  of 

{Justification  as  in  Form  No,  151.) 


No.  165. — Penal  bond  to  the  marshal  on  attachment  of  property. 

Enow  all  men  by  these  presents,  that  we  A.  B.,  merchant,  residing  at  W. 
lOUi  St,  New  York,  and  C.  D.,  broker,  residing  at  E.  19th  St.,  New  York,  are 
held  and  firmly  bound  unto  E.  F.,  Marshal  of  the  United  States  for  the  Southern 
District  of  New  York,  in  the  sum  of  [double  the  amount  claimed  in  the  libel],  to 
be  paid  to  the  said  E.  F.,  marshal,  etc.,  his  executors,  administrators  and  assigns, 
for  the  payment  of  which,  well  and  truly  to  be  made,  we  bind  ourselves  and  each 
of  us,  our  and  each  of  our  heii*s,  executors,  and  administi*ators,  jointly  and  sev- 
erally, firmly  by  these  presents.  Sealed  with  our  seals,  and  dated  the 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

Whereas,  a  libel  has  been  filed  in  the  District  Court  of  the  United  States  for 
the  District  of  New  York,  on  the  day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  by  G.  H.,  libellant, 
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against  the  Brig  L.,  her  tackle,  apparel  and  furniture,  for  the  sum  of 
dollars,  on  which  process  of  attachment  has  been  issued,  and  the  said  brig,  etc, 
is  in  custody  of  the  marshal  under  the  said  attachment,  and  M.  N.,  claimant  of 
said  brig,  has  applied  for  a  discharge  of  said  brig  from  the  custody  of  the  mar- 
shal, and  has  filed  a  claim  claimij|ig  the  said  brig  as  owner,  and  has  filed  a  stipu- 
lation for  the  claimant's  costs,  pursuant  to  the  rules  and  practice  of  the  said 
court:  Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  above 
bounden  M.  N.,  claimant,  etc.,  shall  abide  by  and  perform  the  decree  of  this 
court,  then  this  obligation  shall  be  void;  otherwise,  the  same  shall  be  and  re- 
main in  full  force  and  virtue. 

Sealed  and  delivered,  and  taken  and  acknowledged  this  )  A.  B. 

day  of  18    ,  before  me  S  C.  D. 

United  States  of  America,  Southe)^  District  of  New  York,  ss.: 

A.  B.  &  C.  D.,  being  duly  sworn,  each  deposes  and  says  that  he  resides  as  above 
set  forth  and  that  he.js  worth  the  sum  of  [four  times  the  amount  claimed  in  the 
libel],  over  and  above  all  his  just  debts  and  liabilities. 

Sworn  to  this  day )  A.  B. 

of  A.  D.  18    ,  before  me         I  C.  D. 

I  approve  of  the  sufficiency  of  the  sureties  to  the  vrithin  bond. 
Dated  this  day  of  18 

(Signed  by  Judge  or  LihellanVs  Proctor,) 


No.  156. — Stipulation  for  the  safe  return  of  a  vessel  m  a  suit  by  a 

PART  owner. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 

Whereas,  a  libel  was  filed  in  this  court,  on  the         day  of  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  by  A.  B.,  owner  of 

of  the  ship  or  vessel  called  the  her  tackle,  etc.,  against  the  said 

ship  or  vessel,  her  tackle,  etc.,  for  the  reasons  and  causes  in  the  said  libel  men- 
tioned, which  said  vessel,  her  tackle,  etc.,  is  of  the  value  of  dollars, 
as  appears  by  the  consent  [or  appraisement]  on  file  in  said  cause,  and  C.  D.,  and 
E.  F.,  the  other  owners  of  said  vessel,  and  G.  H.,  merchant,  residing  ,  and 
I.  J.,  broker,  residing  ,  their  sureties,  parties  hereto,  hereby  consenting  and 
agreeing,  that  in  case  of  default  on  the  part  of  the  said  other  owners  or  their  sure- 
ties, execution  may  issue  against  their  goods,  chattels,  and  lands,  for  the  sum 
of           dollars: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed  for  the  benefit  of  whom  it 
may  concern,  that  the  stipulators  undersigned  are,  and  each  of  them  is  bound, 
in  the  sum  of  [double  the  value  of  libellant's  share]  dollars,  conditioned  that  the 
said  vessel  shall  safely  return  from  her  present  intended  voyage,  to  the  port  of 
New  York. 

Taken  and  acknowledged,  this        day  /  A.  B. 

of  18    ,  before  me,  S  C.  D. 

U.  S.  Commissioner. 

Southern  District  of  New  York^  ss, 

paiiies  to  the  above  stipulation,  being  duly  sworn, 
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depoBe  and  say  each  for  himself  that  he  is  worth  the  sum  of 
hundred  dollars  over  and  above  all  his  juBt  debts  and  liabilities. 
Sworn  to,  this  day  / 

of  '    18    ,  before  me,         > 

U.  S.  Commissioner. 


No.  157. — Consent  to  stipulate  fob  pbopebty  without  process. 
District  Court  of  the  United  States  for  t?ie  Soutfiern  District  of  New  York, 
John  Jones  "j 

The  Steamer  ExnEtEKA,  her  Engine,  | 
Tackle,  etc.  J 

A  libel  having  been  filed  in  this  cause,  I  hereby  consent  that  no  process  issue 
thereon  to  arrest  the  said  vessel,  provided  that,  in  the  course  of  this  day,  A.  B., 
the  owner  thereof,  file  a  claim,  and  with  C.  D.,  as  surety,  enter  into  the  usual 
stipulations  for  costs  and  value,  the  latter  in  the  sum  of  dollars,  in  the 

same  manner  as  if  the  said  vessel  were  arrested,  and  were  to  be  discharged  on 
stipulation.    Publication  to  be  waived  and  answer  to  be  filed  on  other- 

wise default  to  be  entered. 

E.  F.,  Proctor  for  Libellant 


No.  158. — ^The  like  in  a  different  foric 
{Title  of  the  caxise,) 

A  libel  having  been  filed  in  this  cause,  and  A.  B. ,  the  owner  of  said  vessel, 
having,  without  process,  filed  his  claim  to  the  same,  and  with  C.  D.,  as  surety, 
having  entered  into  the  usual  stipulations,  it  is  agreed  that  the  said  cause  shall, 
in  all  things,  proceed  as  if  the  said  vessel  had  been  arrested  and  regularly  dis^ 
charged  on  stipulation. 

E.  F.,  Proctor  for  Libellant 
G.  H.,  Proctor  for  Claimant 


No.  159.--CON8ENT  that  A  VESSEL  BE  DISCHABOEB  ON  STIPULATION. 

(Title  of  the  cause,) 

The  ship  Wallace  having  been  arrested  on  the  process  issued  in  this  cause,  we 
consent  that,  on  filing  the  usual  stipulation  to  be  entered  into  according  to  the 
rules  of  the  court  to  appear,  abide,  and  perform  the  decree,  in  the  sum  of 
dollars,  'and  on  filing  a  claim,  and  on  complying  with  the  rules  of  the  court  as 
to  the  fees  of  the  o£Bcers  of  court,  the  said  ship  be  discharged  from  custody 
and  arrest 

G.  H.,  Proctor  for  Libellants. 


No.  160. — Consent  to  fixino  the  value  without  appraisement,  Ain> 

DISCHARGING  THE  PBOPEBTT  PBOM  CUSTODY. 

{Title  qf  the  cause,) 

I  hereby  consent  that  the  value  of  the  brig  Rover,  her  tackle^  i^parel,  and 
f  nmitu]*e,  be  fixed  at  six  thousand  dollars  without  appraisement,  and  that,  on 
88 
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filing  a  claim  and  the  necessary  stipulations  for  costs  and  value,  etc.,  complying 
with  the  rules  of  the  court  as  to  fees,  the  said  brig  be  discharged  from  custody. 

G.  H.,  Proctor  for  Libellant. 


No.  161. — Claim  by  as  agent. 
IH9Mct  Court  qf  the  United  States  for  the  Southern  DUtrict  of  New  Tarh, 
John  Doe 

The  Ship  ,  etc. 

And  now  before  this  Honorable  Court,  appears  A.  B.,  owner  of  the  sMd  ship 
,  by  C.  D.,  his  agent,  and  claims  the  above  named  ship  , 

and  prays  to  defend  this  suit  accordingly. 

Proctor  for  Claimants 

Southern  District  of  New  York,  City  and  County  of  New  Torky  se, : 

C.  D.,  being  duly  sworn,  says  that  A.  B.,  of  Halifax,  N.  S.,  is  the  true  and 
boner  fide  owner  of  the  ship  ,  etc.,  against  which  this  suit  has  been  com- 

menced by  John  Doe,  libellant,  and  that  no  other  person  is  the  owner  thereof; 
that  for  the  purposes  of  this  suit,  deponent  is  agent  of  the  owner,  and  is  duly 
authorized  by  tlie  said  owner  to  put  in  this  claim.  And  deponent  further  says 
that  at  the  time  of  the  commencement  of  this  suit,  the  said  ship  ,  etc., 

was  in  his  possession,  and  that  he  is  the  lawful  bailee  thereof  for  the  owner. 


Sworn  to  before  me, 
this  day  of  18 


.1 


No.  162. — Claim  to  a  pobtion  of  the  cabqo. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  claim  of  David  Jones,  of  the  city  of  New  York,  merchant,  to  nine  cases 
of  merchandise  marked  D.  J.,  1  to  9,  a  portion  of  the  cargo  of  the  brig  Roarer, 
now  in  custody  of  the  marshal  of  this  district  at  the  suit  of  John  Livingston  and 
others,  alleges  as  follows: 

That  he  is  the  true  and  bona  fide  owner  of  said  nine  cases  of  merchandise,  and 
that  no  other  person  is  the  owner  thereof. 

And  thereupon  the  said  claimant  prays  that  this  Honorable  Court  will  be 
pleased  to  decrae  a  restitution  of  the  »ame  to  him,  and  otherwise  right  and  jos- 
tice  to  administer  in  the  premises. 

David  Jones. 

Sworn  May  5th,  1843,  before  me, 

Geo.  W.  Mobton,  U.  S.  Commissioner. 

A.  B.,  Proctor  and  Advocate. 


No.  163. — Claim  to  a  vessel. — (Vide  ante,  page  262.) 

Nof.  164. — ^A  CLAIM  BY  THE  UNITED  STATES  ON  THE  GBOUND  OF  FOBFBITUXB. 

—{Vide  ante,  No.  18,  page  488.) 
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No.  166. — An  answek. — {Ante^  page  488.) 

No.  166. — A  CLAIM  AND  answeb; — {Ante^  No.  9,  page  485;  No.  12,  page  488; 
No,  66,  page  505;  No,  57,  page  507;  No.  59,  pagre  508;  No.  61,  po^/e  509.) 


No.  167.— A  CLAIM,  ANSWER,  AND  EXCEPTION  TO  THE  JURISDICTION. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States,  for  the  Southern  District  of  New  York. 

The  claim,  answer,  and  exceptions  of  Herman  Schultze  of  said  district,  mas- 
ter of  the  schooner  Oscar  Jones,  intervening  for  his  interest  in  the  said  schooner, 

her  tackle,  apparel,  and  furniture,  to  the  libel  of Cammerden,  alleges  as 

follows: 

FirsL  That  the  said  Schultze  as  master,  claims  the  said  schooner,  her  tackle, 
apparel,  and  furniture,  and  further  alleges  and  answers  as  follows : 

Second.  That  he  is  entirely  ignorant  of  the  matters  alleged  in  the.  first  and 
second  articles  of  said  libel  contained. 

Third.  That  at  the  time  the  said  vessel  was  seized  by  reason  of  the  libel  of 
the  said  Cammerden,  he  had  and  still  has  an  interest  in  the  said  vessel,  to  the 
amount  of  five  hundred  and  sixty  dollars  and  forty-nine  cents,  inasmuch  as  he 
had  served  on  board  the  said  schooner,  as  mate,  from  the  day  of 

one  thousand  eight  hundred  and  forty  to  the  day  of 

one  thousand  eight  hundred  and  forty  at  the  wages  of  dollars 

per  month,  amounting  in  the  whole  to  the  sum  of  one  thousand  and  forty-two 
^  dollars  and  cents,  which  has  never  been  paid  to  him,  and  is  still  due. 

And  also  for  certain  moneys  advanced  by  this  claimant  to  pay  the  wages  of  the 
crew  of  the  said  schooner,  and  other  necessaiy  advances  during  the  voyage  now 
broken  tip  by  the  process  of  this  court,  amounting  to  the  sum  of  four  hundred 
and  seventeen  dollars  and  eighty-five  cents,  which  wages  and  advances  were  a 
lien  on  said  schooner,  and  this  defendant  having  advanced  the  same  is  subro- 
gated to  the  rights  of  said  seamen,  and  he  has  filed  his  libel  in  this  Honorable 
Court  to  enforce  his  said  lien. 

Fourth.  That  this  Honorable  Court  has  no  jurisdiction  of  the  matters  con- 
tained in  the  said  libel,  the  same  not  being  matters  of  admiralty  and  maritime 
jurisdiction,  the  said  libel  being  filed  in  this  court  to  enforce  a  certain  decree 
or  judgment  rendered  by  a  state  court  of  the  city  of  New  Orleans  in  Louisiana, 
in  a  suit  on  promissory  notes  in  a  personal  action  at  law,  and  not  by  any  court 
of  admiralty,  nor  in  a  cause  within  the  admiralty  and  maritime  jurisdiction, 
nor  on  or  for  any  cause,  civil  and  maritime;  and  this  claimant  and  respondent 
prays  the  same  advantage  thereof  as  if  the  same  were  separately  and  formally 
pleaded  to  said  libel. 

F{fth.  That  the  privilege  and  preference  on  the  said  schooner  granted  in  the 
aforesaid  decree,  if  any  such  exist  or  was  granted,  was  so  granted  without  said 
schooner  being  attached  or  in  the  possession  or  custody  of  said  court,  and 
while  the  said  schooner  was  absent  at  sea  in  foreign  waters,  ports,  and  places, 
and  the  same  could  not  and  did  not  affect  said  schooner  or  any  ]>erson  except 
her  owner,  nor  could  it  have  any  effect  to  give  the  plaintiff  therein  any  prefer- 
ence over  other  persons,  nor  be  enforced  except  within  the  jurisdiction  of  said 
court  which  rendered  the  same  and  by  the  process  thereof. 
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Sixth,  That  if  tlie  said  claim  of  the  said  libellant  be  a  lien  on  said  vessel, 
the  same  is  to  be  deferred  to  the  claims  of  this  claimant,  which  are  for  serrices 
rendered  to  said  vessel  in  navigating  and  preserving  her  and  bringing  her  safely 
to  the  United  States,  and  the  lien  by  hypothecation,  decree,  or  otherwise  in 
said  promissory  notes  was  subject  to  the  payment  of  such  wages  and  advances, 
and  his  said  wages  as  mate  were  a  lien  prior  in  point  of  time  to  the  said  prom- 
issory notes  and  the  decree  thereon.  0.  L.  Benedict,  Proctor. 

£.  C.  Benbdiot,  Advocate. 
{Verification  08  in  No.  1.) 


No.    168.— AkSWBB  of  a  GABIHSHEE  DEimKO  THE  POSSESSIOK  OF   OOOD6  OR 

CBSDITS. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  answer  of  James  W.  Elwell,  surviving  partner  of  the  firm  of  Elwell  A 
Co.,  gfarnishee  in  the  libel  and  complaint  of  Thomas  Gould  against  John  Given, 
in  a  cause  of  dama<re,  civil  and  maritime,  alleges  as  follows: 

That  it  is  not  true  that  this  respondent  ever  aided  or  assisted  in  concealing 
or  seeking  to  conceal  the  said  John  Given,  or  his  property,  and  that  it  is  not 
true  that  he  held,  at  the  time  of  the  service  of  the  process  in  this  suit,  or  at 
any  time  since,  any  goods,  chattels,  choses  in  action,  property,  credits,  or 
effects  in  his  hands  or  under  his  control,  belonging  to  the  said  John  Given,  or 
in  which  he  has  any  interest. 

Wherefore  this  respondent  prays  that  he  may  be  hence  dismissed,  and  that 
his  costs  and  expenses  may  be  decreed  to  him.  A.  B.,  Proctor,  etc. 

{Verification  as  in  No.  1.) 


No.  169. — Intebbooatoribs  to  be  pbopounded  to  a  oabnisheb. 

Interrogatories  to  be  propounded  to  James  W.  Elwell,  garnishee  in  the  libel 
of  Thomas  Grould  against  John  Given. 

First  Interrogatory. — What  is  your  name,  place  of  residence,  and  occupation? 

Second  Interrogatory. — Do  you  know  the  defendant,  John  Given,  and  how 
long  have  you  known  him,  and  what  has  been  his  occupation  since  you  first 
knew  him? 

Third  Int.errogatory.  —  Have  you  not,  during  your  acquaintance  with  him, 
been  his  consignee,  merchant,  and  agent  in  the  city  of  New  York,  and  has  he 
not  deposited  in  your  hands,  from  time  to  time,  sums  of  money,  freights,  and 
passage  money  belonging  to  him?    State  the  same  fully  and  particularly. 

Fourth  Interrogatory. — Did  he  not  leave  in  your  hands,  on  a  previous  voyage, 
a  sum  of  money  as  security  to  you,  for  your  liability  for  him  as  bail,  and  is  not 
the  same  still  in  your  hands  ? 

Fifth  Interrogatory. — ^Did  he  not  leave  in  your  hands  this  present  voyage,  his 
chronometer,  and  other  nautical  instruments  for  safe  keeping,  while  he  remained 
in  port,  and  were  they  not,  or  some  of  the  same  in  your  possession  at  the  time 
of  the  service  of  the  process  in  this  cause  upon  you  ? 

Sixth  Interrogatory. — ^Have  you  not  in  your  possession,  or  under  your  control, 
some  other  property,  goods,  chattels,  or  func[s,  belonging  to  the  said  John  Given  ? 
State  fuUy  and  particularly. 
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Seventh  Interrogatory, — Have  you  not  in  your  hands,  or  under  your  control, 
some  notes,  drafts,  or  other  bills  receivable,  or  debts,  or  choses  in  action,  or 
credits,  belonging  to  said  John  Given,  or  in  which  he  is  interested  ?  State  fully 
and  particularly. 

Eighth  Interrogatory.— Ib  not  the  said  Given  part  owner  of  some  vessel,  and 
have  you  not  in  your  hands  funds  or  property  belonging  to  the  owners  of  said 
vessel  ?    State  fully  and  pai*ticularly. 

A.  Nash, 

Proctor  for  Libellant. 


No.   170. — AnSWEBS   by  a  GABNISHXB  to  IKTEBBOGATOBIES  PBOPOUia>SD    TO 

HIM. 

Answers  of  James  W.  Elwell,  garnishee,  to  the  interrogatories  of  Thomas 
Gould. 

To  the  First  Interrogatory, — ^My  name  is  James  W.  Elwell;  I  reside  in  New 
York,  and  am  a  merchant. 

To  the  Second  Interrogatory, — I  have  known  the  defendant  two  years,  during 
which  time  he  has  been  a  shipmaster. 

(And  so  on,  answering  fully  and  truly  to  each  Interrogatory.) 
(Verification.) 


No.  170  a. — Amendments. 

To  the  Honorable  Samuel  R.  Betts,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

Amendments  to  the  libel  of  William  Bonnell,  against  thd  ship  Henry  Clay, 
her  tackle,  apparel,  and  furniture,  and  against  Henry  Schrever,  late  master,  in 
a  cause  of  wages,  civil  and  maritime. 

First.  Insert  after  the  word  **  October,"  in  the  fifth  article,  the  words  follow- 
ing— "  and  before  the  expiration  of  the  voyage  contracted  for  by  your  libellant." 

Second,  Add  at  the  conclusion  of  tlie  fifth  article,  the  woi*ds  following — **  and 
when  the  said  ship  Henry  Clay,  having  performed  her  above  mentioned  intended 
voyage,  arrived  in  safety  on  the  day  of  February  last." 

Third.  Insert  after  the  word  **  vessel,"  in  the  sixth  ai-ticle,  the  words  follow- 
ing— **  and  the  said  master,  wages  during  the  voyage  aforesaid,  and  until  the 
arrival  of  the  said  ship  in  New  York."     And 

Fourth,  Strike  out  the  word  **  seventy-four,"  in  the  sixth  ai*ticle,  and  insert 
in  lieu  thereof  "  ninety-three." 

BuKB  &  Benedict,  Proctors. 
Burr,  Advocate. 
(Sign  and  ver^y  like  the  original  pleading.) 


No,   171. — ^A  SUPPLEMENTAIi  AND  AMENDATORY  LIBEL. 

To  the  Honorable  Samuel  R.  Betts,  etc. 

The  supplemental  and  amendatory  libel  of  A.  B.  against  the  brig  Lowell,  her 
tackle,  etc.,  and  against  all  persons,  intervening,  etc.,  and  against  E.  F.,  master, 
alleges  as  follows: 

Firsty  etc. — [Allege  the  facts  as  amended  in  articles,  and  add  prayer  as  amend- 
ed, in  same  form  as  original  libel.] 

{Sign  and  verify  like  original  libel.) 
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ORDERS  EX  PARTE. 
No.  172. — ^The  obdsb  of  the  judge  fob  bail,  to  be  xhdobsbd  ow  the 

LIBEL. 

{Title  of  the  cause.) 

On  filing  the  within  libel,  and  otherwise  complying  with  the  rules  of  tJw 
court,  let  a  warrant  of  arrest  issue  in  this  cause  against  the  de- 

fendant, and  let  him  be  held  to  bail  in  five  hundred  dollars. 

Dec.  18,  1849.  Sam'l  R.  Betts,  Judge. 


No.  173.— Obdeb  stating  pbocsbdings,  to  give  time  to  make  a  motios. 

(Title  of  the  cause.) 

On  the  foregoing  affidavit  and  notice  of  motion,  let  all  proceedings  in  this 
cause,  on  the  part  of  the  libellant,  be  stayed  for  a  sufficient  Ume  to  make  said 
motion,  and  have  the  order  of  the  court  thereon. 

June  5,  1849.  Sam'l  R.  Betts,  Judge. 


No.  174.— Note  of  issue. 

United  States  District  Court  for  the  Southern  District  qf  New  York. 

Amebican  Insubance  Company  ^  A.,  B.  &  C,  64  Wall  St.,  N.  Y. 

vs,  > 

ScHOONEB  Elizabeth  Hamilton.  )  D.  K  A  F.,  11  Pine  St,  N.  Y. 

Collision  [or]  Contract  [or]  Demurrage,  etc.,  etc. 
Issue  joined,  May  3,  1892. 


No.  175.— Obdeb  enlabging  time. 
(Title  of  the  cause.) 

Let  the  time  to  answer  the  libel — [to  reply — ^to  answer  the  interrogatories — 
to  except  to  the  libel,  or  answer,  or  interrogatories]— be  extended  days. 

Sam^l  R.  Betts,  Judge. 
June  8,  1849. 


No.  176.— The  caption  of  obdebs  Ajn>  deobees. 

At  a  stated  term  of  the  District  Court  of  the  United  States  of  America,  for 
the  Southern  District  of  New  York,  held  at  the  court  room  in  the  Federal 
Building  in  the  city  of  New  York,  on  Tuesday,  the  third  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-three. 
Present— The  Honorable  Addison  Brown,  District  Judge. 


A.  B.  ^ 

vs.     > 
CD.  ) 


No.  177.— Obdeb  of  condemnation  bt  default  and  befebence  to  a 

commissioneb. 

(Caption  as  in  Form  No.  176.) 

The  marshal  having  returned,  on  the  monition  issued  in  the  above  entitled 
cause,  that  he  had  attached  the  said  vessel,  her  tackle,  apparel,  and  furniture. 
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and  had  given  due  notice  to  all  persons  claiming  the  same,  that  the  court  would, 
on  this  day,  proceed  to  the  trial  and  condemnation  of  tlie  said  vessel,  her  tackle, 
etc.,  should  no  claim  be  interposed  for  the  same:  whereupon,  on  motion  of 
Esquire,  proctor  for  the  libellants,  proclamation  was  made 
for  all  persons  interested  in  the  said  vessel,  her  tackle,  etc.,  to  appear  and  inter- 
pose their  claims;  and  no  person  appearing,  on  like  motion  it  was  further  or- 
dered, that  the  defaults  of  all  persons  be  and  the  same  are  accordingly  hereby 
entered,  and  that  the  said  vessel,  her  tackle,  etc.,  be  condemned  to  pay  the  de- 
mands of  the  libellants. 

And  it  is  further  ordered,  that  it  be  referred  to  a  commissioner  of  this  court 
to  ascertain  and  compute  the  amount  due  the  libellants,  for  freight  [or  other 
cause],  and  to  report  the  same  to  this  court,  with  all  convenient  speed. 


No.  178.— Degbeb  fob  the  libellant  on  hearing,  with  bbfbbbnos  to 

COMPUTE. 

{Caption  as  in  Form  No.  176.) 

This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  due  delibera- 
tion being  had,  it  is  ordered,  adjudged,  and  decreed,  that  the  libellant  recover 
the  amount  of  his  wages  [or  freight,  or  materials,  etc.]  in  this  cause:  and  it  is 
further  ordered,  that  it  be  referred  to  a  commissioner  to  ascertain  and  compute 
the  amount  due  to  the  libellant  in  the  premises,  and  that  he  report  the  same  to 
this  court,  with  all  convenient  speed. 


Xo.  179. — The  like  in  a  cause  of  damage,  with  reference  to  take  and 

REPORT  THE  TESTIMONY  ON  THE  AMOUNT  OF  DAMAGE. 

(Caption  as  in  Form  No.  170.) 

This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  due  delibera- 
tion being  had,  it  is  ordered,  adjudged,  and  decreed,  that  the  libellant  recover 
his  damages  for  tlie  assault  and  battery  [or  collision,  or  other  cause]  mentioned 
in  the  libel,  and  that  it  be  referred  to  a  commissioner  to  take  the  testimony  of 
the  amount  of  such  damages,  and  to  report  the  same  to  this  court  with  all  con- 
venient speed. 

No.  180. — Order  of  confirmation  of  the  report  of  a  commissioner,  and 

FINAL  DECREE,  WITH  JUDGMENT  AGAINST  THE  BAIL. 

(Caption  as  in  Form  No,  176.) 

The  time  for  filing  exceptions  to  the  commissioner's  report  having  expired, 
and  no  exceptions  having  been  filed,  on  reading  and  filing  the  report  of  George 
W.  Morton,  United  States  Commissioner,  to  whom  the  above  matter  was  re- 
ferred, by  which  there  is  reported  due  the  libellant  for  the  wages  [or  freight,  or 
other  cause]  demanded  in  the  libel,  the  sum  of  dollars:  On 

motion  of  proctor  for  the  libellant,  it  is  ordered  that  the  report 

be  in  all  things  confirmed,  and  that  the  defendant  pay  to  the  libellant  in  this 
action  the  amount  so  reported  due  to  him,  together  with  his  costs  to  be  taxed. 

And  on  like  motion,  it  is  further  ordered,  that  a  summary  judgment  be,  and 
the  same  is  hereby  entered  against  the  said  A.  B.,  the  principal,  and  C.  D.,  the 
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surety,  for  the  sum  of  dollars,  the  amount  of  the  bond  and 

stipulation  given  to  the  marshal,  on  bonding;  and  that  the  libellant  have  exe- 
cution thereon  to  satisfy  this  decree. 


No.   181. — ^FlNAJL  DECBEB  FOB  A  SUM  CEBTAIN,   WITH  COSTS. 

{Caption  a$  in  Form  No,  176.) 

This  case  having  been  heard  on  the  pleadings  and  proofs,  and  having  been 
argued  by  the  advocates  for  the  respective  parties,  and  due  deliberation  being 
had  in  the  premises,  it  is  now  ordered,  adjudged,  and  decreed,  by  the  court, 
that  the  defendant  pay  to  the  libellant  the  sum  of  two  hundred  dollars,  with 
his  costs  to  be  taxed. 


No.  182.— Dbcbbb  on  thb  icbbits,  with  befebbncb  to  a  commissiokeb. 

{Caption  as  in  Form  No,  176.) 

This  cause  having  been  heard  on  the  pleadings  in  the  cause,  and  having  been 
argued  by  the  advocates  of  the  respective  parties,  and  due  deliberation  being 
had,  it  is  now  ordered,  adjudged,  and  decreed,  that  the  libellant  recover  against 
the  defendant  the  amount  due  by  the  charter  party,  [or  bill  of  lading— or  bot- 
tomry—or respondentia  bond — or  for  the  materials — or  for  the  supplies  men- 
tioned in  the  pleadings,]  and  that  it  be  referred  to  a  U.  S.  commissioner, 
to  ascertain  the  amount  so  due,  after  making  all  proper  allowances,  and  that  he 
report  the  same  to  the  court,  with  all  convenient  speed. 


No.  183. — Final  dbcbbe  of  fobfeitubb  on  a  libbl  of  infobmation. 
(Caption  a«  in  Form  No,  176.) 

The  monition  issued  in  this  cause,  having  been  heretofore  returned,  and  the 
usual  proclamation  having  been  made,  and  the  default  of  all  persons  being  duly 
entered,  it  is  thereupon,  on  motion  of  Ogden  Hoffman,  Esq.,  attorney  for  the 
United  States,  ordered,  sentenced,  and  decreed,  by  the  court  now  here,  and  his 
Honor  the  District  Judge,  by  virtue  of  the  power  and  authority  in  him  vested, 
doth  hereby  order,  sentence,  and  decree,  that  the  four  cases  of  broadcloUis,  men- 
tioned in  tlie  libel  in  this  cause,  be,  and  the  same  accordingly  are  condemned  as 
forfeited  to  the  [Jnited  States. 

And  upon  like  motion,  it  is  further  ordered,  sentenced,  and  decreed,  that  the 
clerk  of  this  court  issue  a  decree  of  venditioni  exponas  to  the  marshal  of  the  dis- 
trict, returnable  upon  the  day  of  next.  And  that  upon  the  return 
thereof,  the  clerk  distribute  the  proceeds  according  to  law. 


No.  184. — Final  dbcbbb  fob  thb  defendant  in  a  possessoby  and  petttobt 

SUIT. 

{Caption  as  in  Form  No.  176.) 

This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  argued  by  the 
advocates  of  the  respective  parties,  and  due  deliberation  being  had  in  the  prem- 
ises, and  it  appearing  to  the  court  that  the  claimant  has  made  out  a  sufficient 
and  valid  title  to  the  vessel.  It  is  now  ordered,  adjudged,  and  decreed  by  tlie 
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coart,  that  the  libel  filed  in  the  oaoBebe  dismissed  with  costs,  to  be  taxed  against 
the  libeUant.  And  on  motion  of  the  proctors  for  the  claimant,  it  is  further  ordered, 
that  unless  an  appeal  be  taken  to  this  decree,  within  the  time  limited  and  pre- 
scribed by  the  rules  of  this  court,  the  claimant's  stipulations  be  cancelled* 


No.  185. — ^FlNAIi  DECBEB  ON  A  PEBBMPTOBY  EXCEPTION  TO  THE  LIBEL. 

{Caption  as  in  Form  No.  176.) 

This  cause  having  been  heard  on  exceptions  filed  by  the  libellant  to  the  plea 
interposed  by  the  resi>ondent,  and  having  been  argued  by  the  advocates  for  the 
respective  parties,  and  on  due  deliberation,  the  couit  doth  now  order,  adjudge, 
and  decree,  that  tlie  exceptions  filed  by  the  libellant  to  the  plea  of  the  respond- 
ent of  a  former  trial  and  decree,  upon  the  subject-matter  of  this  suit,  be  over- 
ruled, with  costs  to  be  taxed,  and  that  the  libel  of  tlie  libellant  be  decreed  baiTed 
and  be  dismissed,  with  costs  to  be  taxed,  unless  tlie  libellant  shall  elect  to  reply 
to  said  plea,  and  in  that  case,  that  he  have  leav%  to  file  a  replication  thereto, 
within  ten  days,  on  payment  of  the  costs  created  by  such  exception  to  be  taxed. 


No.  186. — INTEBLOCUTOBY  PECBEE  AGAINST  TWO  VESSELS. 

{Caption  as  in  Form  No,  176.) 

This  cause  having  been  heard  on  the  pleadings  and  proofs,  and  argued  and  sub- 
mitted by  the  advocates  for  the  respective  parties,  and  due  deliberation  having 
been  had  in  the  premises,  it  is  now  ordered,  adjudged  and  decreed  by  the  court 
that  the  libellant  above  named  recover  herein  against  the  said  steamboat  Drew, 
her  engines,  etc.,  and  the  said  steam  tug  Coe  F.  Young,  her  engines,  etc.,  each  and 
against  their  respective  stipulators,  severally,*  one-half  of  the  entire  damages 
sustained  by  the  libellant  by  reason  of  the  matters  set  forth  in  the  libel  herein, 
and  costs,  and  that  any  balance  of  said  one-half  which  the  libellant  shall  not  be  able 
to  collect  from  or  enforce  against  either  of  said  vessels  or  her  stipulators  be  paid 
by  the  other  vessel  or  her  stipulators,  and  that  the  said  vessels  be  condemned 
therefor. 

And  it  is  further  ordered,  that  it  be  and  it  is  hereby  referred  to  Samuel  H.  Ly- 
man, Esq.,  one  of  the  commissioners  of  this  court,  to  ascertain  the  amount  of 
such  damages,  and  report  thereon  to  this  court  with  all  convenient  speed. 

Addison  Bbown. 


No.  187.— Final  decbee  against  two  vessels  both  in  fault. 
{Caption  as  in  Form  No,  176.) 

An  interlocutory  decree  having  been  heretofore  made  and  entered  herein, 
whereby,  among  other  things,  it  was  adjudged  that  the  libellant  recover  the 
damages  by  it  sustained,  by  reason  of  the  matters  and  things  in  its  libel  set 
forth,  against  the  steamboat  Drew,  her  engines,  etc.,  and  the  steamtug  Coe  F. 
Young,  her  engines,  etc. ; 

And  the  amount  of  said  damages,  including  interest,  having  been  fixed  by  con- 
sent at  twenty-five  hundred  and  seventeen  38-100  dollars,  and  the  costs  of  the 
libellant  having  been  taxed  at  one  hundred  and  forty-seven  19-100  dollars: 

It  is  ordered,  adjudged  and  decreed  that  the  libellant,  the  Bi*ewers*  Ice  Oom- 
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pany,  recover  herein  against  the  steamboat  Drew,  her  engines,  etc.,  and  the 
steamtug  Coe  F.  Young,  her  engines,  etc.,  the  sum  of  sixteen  hundred  and  twen- 
ty-six 38-100  dollars,  their  share  of  the  damages  awarded,  and  the  further  sum 
of  one  hundred  and  forty-seven  19-100  dollars,  costs  as  taxed,  making  in  all  the 
sum  of  seventeen  hundred  and  seventy-three  57-100  dollars. 

That  the  co-libellants,  the  Providence  Washington  Insurance  Company  of 
Providence,  R.  I.,  and  the  Security  Insurance  Company  of  New  Haven,  Connecti- 
cut, recover  herein  against  the  steamboat  Drew,  her  engines,  etc.,  and  the  steam- 
tug  Coe  F.  Young,  her  engines,  etc.,  the  sum  of  eight  hundred  and  ninety-one 
dollars,  their  share,  as  underwriters,  of  the  damages  awarded. 

And  it  is  further  ordered,  adjudged  and  decreed  that  as  between  the  claim- 
ants of  the  said  steamboat  Drew,  her  engines,  etc.,  and  the  claimants  of  the  said 
steamtug  Coe  F.  Young,  her  engines,  etc.,  the  said  amounts  of  damages  and 
costs  so  adjudged  to  the  libellant  and  co-libellants,  respectively,  with  the  accru- 
ing interest  and  charges,  be  paid  by  the  said  claimants,  respectively,  and  their 
sureties  in  equal  parts,  that  ^  to  say,  one  half  of  each  of  said  sums,  resi>ective- 
ly  by  the  claimant  of  the  said  steamboat  Drew,  or  its  sureties,  and  one  half 
thereof  by  the  claimant  of  the  said  steamtug  Coe  F.  Young,  or  its  sureties ; 
and  that  any  balance  of  either  of  said  halves  which  the  libellant  or  co-libellants, 
respectively,  may  not  be  able  to  collect  from  or  enforce  against  either  of  said 
vessels,  or  their  respective  claimants  or  sureties,  be  paid  by  the  otlier  vessel, 
her  claimant  or  sureties,  and  that  the  said  vessels,  their  engines,  etc.,  be  con- 
demned therefor. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  on  the  payment  of  the 
claimant  of  either  vessel  of  the  said  one  half  of  said  damages  and  costs,  and  in- 
terest thereon  to  the  date  of  payment,  the  proceedings  of  the  libellant  be  stayed 
as  to  such  vessel,  and  her  claimant  for  the  collection  of  the  residue,  unUl  the 
return  of  the  marshal  of  an  execution  tmsatisfied  against  the  claimant  of  the 
other  vessel  for  the  other  half  part  of  said  amount,  or  until  it  shall  otherwise 
appear  that  the  said  libellants  are  unable  to  enforce  or  collect  the  other  part  of 
said  damages,  costs  and  interest  against  the  claimants  of  the  other  vessel  by 
process  from  the  court. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  unless  an  appeal  be 
taken  from  this  decree  within  the  time  provided  by  law,  and  the  rules  and  prac- 
tice of  this  court,  the  stipulators  for  costA  and  value  on  the  part  of  the  claim- 
ant of  said  steamboat  Drew,  and  on  the  part  of  the  claimant  of  said  steamtug 
Coe  F.  Young,  respectively,  cause  the  engagement  of  their  stipulations  to  be 
performed,  or  show  cause  why  execution  should  not  issue  against  them  to  en- 
force satisfaction  of  this  decree. 

[Signed]  Addison  Bbown. 

No.  188. — ^FlNAL  DBCBEE  ON  CROSS  LIBSL8  WHEBE  BOTH  YESSELS  WERE  DAM- 
AGED AND  BOTH  HELD  IN  FAULT. 

(Caption  as  in  Form  No.  176.) 
Geobge  Cleugh  ^ 

The  Steamship  Bbitannia,  hbb  En-  I 

GINES,ETC.;  COMPAGNIE  FbANCAISE  | 

DE  Navigation  A  Vapeub,  Cypbien 
Fabbe  et  Cie.,  Claimants.  j 
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COMPAGNIS   FBANCAISB    DB    NAVIGA- 
TION A  Yapeuu,   Cypbien  Fabbb 

ET  ClE. 

VS. 

The  Steamship  Beaconsfield,  hbb 

Engines,   etc.;   Geobge   Cleugh, 

Claimant. 

An  interlocutory  decree  having  been  entered  in  the  first  above  entitled  action 
on  the  23d  day  of  April,  1887,  and  in  the  second  above  entitled  action  on  the 
23d  day  of  April,  1887,  whereby  it  was  ordered,  adjudged  and  decreed  that  the 
collision  mentioned  in  the  pleadings  herein  was  due  to  fault  on  the  part  of  both 
the  steamship  Britannia  and  the  steamship  Beaconsfield,  and  that  the  damages 
arising  therefrom  be  apportioned  and  the  costs  divided;  and  whereby  it  was 
further  ordered  that  it  be  referred  to  Francis  Howland,  Esq.,  Commissioner,  to 
ascertain  and  compute  the  damages  sustained  by  each  of  the  libellants  by  reason 
of  said  collision; 

And  said  commissioner  having  filed  his  report  bearing  date  the  2d  day  of 
July,  1889,  whereby  he  reports  the  amount  of  the  damages  sustained  by  each  of 
the  libellants  as  agreed  upon  and  consented  to  by  them ;  it  is 

Ordered,  that  the  repoi-ts  of  the  commissioner  be  and  the  same  hereby  are 
in  all  things  confirmed;  that  the  damages  sustained  by  the  libellant,  George 
Cleugh,  by  reason  of  said  collision  be  and  the  same  hereby  are  assessed  as 
follows: 

For  damages  to  the  steamship  Beaconsfield  the  sum  of  twenty-five  thousand 
five  hundred  and  eighty-three  08-100  ($25,583.98)  dollars,  with  interest  thereon 
from  December  Slst,  1886,  to  July  2d,  1889,  the  date  of  said  report,  amounting 
to  thirty-eight  hundred  and  forty-six  12-100  ($3,840.12)  dollars,  together  amount- 
ing to  twenty-nine  thousand,  four  hundred  and  thirty  10-100  ($29,430.10)  dol- 
lars; and  for  demurrage  on  said  steamship  Beaconsfield  the  sum  of  fifty-four 
hundred  and  twenty-one  50-100  ($5,421.50)  dollars,  with  interest  thereon  from 
January  12th,  1887,  to  July  2d,  1889,  amounting  to  eight  hundred  and  four 
19-100  ($804.19)  dollars,  together  amounting  to  sixty-two  hundred  and  twenty- 
five  69-100  ($6,225.69)  dollars,  and  amounting  in  all  to  the  sum  of  thirty-five 
thousand  six  hundred  and  fifty-five  79-100  ($35,655.79)  dollars. 

That  the  damages  sustained  by  the  libellant  Compagnie  Francaise  de  Naviga- 
tion a  Yapeur,  Cyprien  Fabre  et  Cie.,  by  reason  of  said  collision  be  and  the  same 
hereby  are  assessed  as  follows : 

For  damages  to  the  steamship  Britannia  the  sum  of  thirty-five  hundred  and 
eighty-two  98-100  ($3,582.98)  dollars,  with  interest  thereon  from  December  14th, 
1886,  to  July  2d,  1889,  the  date  of  said  report,  amounting  to  five  hundred  and 
forty-one  25-100  ($541.25)  dollars,  and  together  amounting  to  forty-one  hundred 
and  twenty-four  23-100  ($4,124.23)  dollars;  and  for  demurrage  on  said  steamship 
Britannia  the  sum  of  fifteen  hundred  and  sixty  ($1,560)  dollars,  with  interest 
thereon  from  December  1st,  1886,  to  July  2d,  1889,  amounting  to  two  hundred 
and  forty-two  23-100  ($242.23)  dollars,  together  amounting  to  eighteen  hundred 
and  two  23-100  ($1,802.23)  dollars,  and  amounting  in  all  to  fifty-nine  hundred 
and  twenty-six  46-100  ($5,926.46)  dollars. 

And  the  costs  of  the  libellant,  George  Cleugh,  having  been  taxed  at  the  sum 
of  six  hundred  and  one  68-100  ($601.68)  dollars,  and  the  costs  of  the  libellant. 
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Compagnie  Francaise  de  Navigation  a  Vapeur,  Cyprien  Fabre  et  Cie.,  having 
been  taxed  at  the  sum  of  three  hundred  and  seventy-foar  81-100  ($374.81)  dollars: 

Now  therefore,  it  is  hereby  ordered,  adjudged  and  decreed  that  the  libellant, 
George  Cleugh,  recover  against  the  steamship  Britannia,  her  engines,  etc.,  one 
half  of  the  excess  of  the  amount  of  the  damages  sustidned  by  him,  hereinbefore 
assessed  at  $35,655.79,  over  tlie  amount  of  the  damages  sustained  by  the  libel- 
lant, Compagnie  Francaise  de  Navigation  a  Vapeur,  Cyprien  Fabre  et  Cie.,  here- 
inbefore assessed  at  $5,926.46,  to  wit,  the  sum  of  fourteen  thousand  eight 
hundred  and  sixty-four  66-100  ($14,864.66)  dollars  in  addition  to  one  half  of  the 
difference  between  the  amount  of  the  costs  taxed  by  the  respective  libellants, 
amounting  to  one  hundred  and  thirteen  43-100  ($113.43)  dollars,  and  amounting 
in  all  to  the  sum  of  fourteen  thousand  nine  hundred  and  seventy-eight  9-100 
($14,978.09)  dollars,  and  that  said  steamship  Britannia,  her  engines,  etc.,  be 
condemned  to  pay  the  same.    And  it  is  further 

Ordered  that,  unless  an  appeal  be  taken  from  this  decree  within  the  time 
limited  by  the  rules  and  pi*actice  of  this  coui't,  that  the  stipulators  for  costs 
and  value  on  the  part  of  the  claimant  of  said  steamship  Britannia  cause  tlie 
engagements  of  their  said  stipulations  to  be  perfoi*med,  or  show  cause  within 
four  days  after  the  expiration  of  said  time  to  appeal,  or  on  the  first  day  of 
jurisdiction  thereafter,  why  execution  should  not  issue  against  their  goofls, 
chattels  and  lands  for  the  amount  of  their  said  stipulations. 


No.  189. — ^Decbbb  ovbbbuling  excbptions  to  an  answer. 

{Caption  aa  in  Form  No,  176.) 

This  cause  coming  on  to  be  heard  on  exceptions  filed  by  the  libellant  to  the 
answer  of  the  respondent,  and  having  been  argued  by  the  advocates  for  the  re- 
spective parties,  and  due  deliberation  having  been  had  in  the  premises,  it  is  now 
ordered  and  decreed  by  the  court,  that  the  exceptions  of  the  libellant  to  the 
answer  of  the  respondent  be  disallowed  and  overruled,  with  costs  to  be  taxed. 


No.  190. — Degree  settling  priority  in  distribution  or  proceeds  in 

COURT,  in  several  CAUSES. 

(Caption  as  in  Form  No.  176.) 
{Titles  qfall  the  causes  affecting  the  proceeds  in  court.) 

No  exception  being  taken  to  the  clerk's  reports  in  any  of  the  above  cases, 
and  the  question  being  raised  which,  if  any,  of  the  parties  is  entitled  to  pri- 
ority of  payment,  and  also,  whether  costs  are  to  have  precedence  in  satisfaction, 
where  the  debts  are  only  entitled  to  pro  rata  payment,  and  the  court  having 
been  moved  to  decree  a  distribution  of  the  proceeds  of  the  brig  Triumph,  her 
tackle,  etc.,  now  in  the  registry,  and  advocates  for  the  respective  parties  having 
been  heard,  and  due  deliberation  had  in  the  premises,  it  is  ordered  and  decreed, 
that  the  demand  of  Elisha  B.  Baker,  for  services  rendered  as  pilot,  togetlier  with 
his  taxed  costs,  be  first  paid  out  of  the  fund  in  court;  that  then  the  amounts 
reported  due  the  several  libellants  in  the  suits  on  which  the  vessel  was  arrested, 
be  paid  them  respectively,  together  with  their  taxed  costs,  according  to  the  or- 
der in  which  their  attachments  were  made  on  the  vessel.  And  that  the  several 
petitioners  be  afterwards  paid  ratably  out  of  tlie  surplus,  after  satisfaction  of 
the  other  suitors,  together  with  their  cost8  to  be  taxed. 
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No.  191. — ^Dbcbeb  for  libbllant  on  a  chabtbb  pabtt. 

{Caption  as  in  Form  No,  176.) 

This  cause  haying  been  heard  upon  the  pleadings  and  proofs,  and  the  prem- 
ises being  considered,  and  it  appearing  to  the  court  that  the  cargo  of  the  brig 
Virginia,  was  well  and  securely  stowed,  and  was  on  her  arrival  at  this  port 
delivered  to  the  respondent,  pursuant  to  the  tenor  and  effect  of  the  charter 
party  in  the  pleadings  mentioned,  and  in  good  condition  except  4,500  cigars,  in- 
jured by  the  dangers  of  the  sea;  and  it  further  appearing  to  the  court  that  the 
libellant  brought  in  the  said  vessel  from  Havana  to  New  York,  boxes  of  cigars 
and  bales  of  tobacco  laden  in  the  cabin  of  the  said  vessel,  and  not  embraced 
within  the  provisions  of  the  charter  party,  it  is  therefore  considered  by  the 
court  that  the  libellant  recover  his  affreightment  in  this  case  due  and  stipu- 
lated by  the  said  charter  party,  and  also  the  accustomed  freight  for  the  said 
boxes  of  cigars  and  bales  of  tobacco,  laden  in  the  cabin  of  said  vessel;  and  that 
it  be  referred  to  the  clerk  to  ascertain  and  compute  the  amount  due  according 
to  the  tenor  of  this  decree;  and  it  is  further  ordered,  that,  in  taking  such  ac- 
count, the  clerk  allow  the  respondent  all  proper  credits  for  payments  made 
pursuant  to  the  charter  party,  and  also  credit  for  the  value  at  Havana  of  one 
quarter  box  of  cigars,  laden  in  the  cabin,  unless  the  respondent  elects  to  take 
the  one  quarter  box  delivered  from  the  vessel  to  the  public  store,  it  not  having 
the  proper  mark  of  the  respondent,  corresponding  with  the  bill  of  lading.  It 
is  further  ordered,  that  the  libellant  recover  his  costs  to  be  taxed. 


No.  192. — DeCBBB  on  special  motion  dismissing  libel  when  PB00BS8  HAD 
IMPBOVIDENTLY   ISSUED. 

{Caption  as  in  Form  No.  176.) 

Mr.  Burr,  proctor  for  the  claimants,  reads  and  files  affidavit  of  notice  of  mo- 
tion, and  affidavit  of  service,  and  moves  that  the  vessel  be  discharged  from 
custody. 

Mr.  Zabriskie,  proctor  for  the  libellant,  reads  and  files  two  affidavits,  and  ar- 
gucH  in  opposition  to  the  motion. 

Ordered,  that  the  libel  be  dismissed  and  the  vessel  discharged  from  custody 
of  the  marshal  forthwith. 


No.  193. — ^Decbee  fob  wages  and  shobt  allowance  fob  a  pabt  of  thb 

VOYAGE,  AND  rORFElTURE  OF  THE  BE8IDUE. 

{Caption  as  in  Form  No,  176.) 

This  cause  having  been  reargued  upon  the  merits,  by  consent  of  the  counsel 
for  both  the  parties,  and  due  deliberation  being  had  in  the  premises,  it  is  now  or- 
dered, adjudged  and  decreed,  that  the  libellant  recover  for  the  eight  months* 
service  on  board  the  vessel,  up  to  his  payment  in  Hamburg,  the  sum  of  eighty 
dollars,  and  for  short  allowance  during  that  period,  thirteen  3.S~100ths  dollars — 
in  the  whole,  ninety-three  ;>.V100th8  dollars,  deducting  therefrom  his  advance 
of  twelve  dollars,  and  nine  dollars  paid  him  as  per  receipt,  amounting  to  the 
sum  of  twenty-one  dollars,  and  that  the  defendant  pay  to  the  libellant  the  bal- 
ance, amounting  to  seventy-two  S3-100ths  dollars,  together  with  his  costs  to  be 
taxed.  And  that  the  libellant* s  wages  earned  on  the  circuitous  voyage  from 
Hamburg  to  Buenos  Ayres,  be  decreed  forfeited  for  desertion  at  the  latter  place. 
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No.    IW.— SUMMABY  JUDGMENT  AGAINST  STIPULATORS. 

(Caption  as  in  Form  No.  176.) 

A  final  decree  having  been  entered  in  the  above  entitled  cause  on  the  twenty- 
third  day  of  July,  1891,  wherein  it  is  ordered  that  unless  said  decree  be  satis- 
fied, or  an  appeal  intervene,  the  stipulators  for  value  and  for  claimant's  costs 
cause  the  engagement  of  their  stipulations  to  be  performed,  or  show  cause  with- 
in four  days  after  the  expiration  of  ten  days  from  the  date  of  the  service  of  a 
copy  of  said  decree  on  claimants^  proctors,  with  notice  of  its  entry,  or  on  the 
first  day  of  jurisdiction  thereafter,  why  execution  should  not  issue  against  said 
stipulatoi-s,  tlieir  goods,  chattels  and  lands; 

And  the  decree  not  having  been  satisfied,  and  no  appeal  having  been  taken  by 
the  claimants,  and  more  than  ten  days  having  elapsed  since  the  service  on  their 
proctors  of  a  copy  of  said  final  decree,  with  notice  of  its  entry,  and  no  cause 
having  been  shown  by  said  stipulators,  all  of  which  appears  by  the  affidavit, 
hereto  annexed,  of  A.  B.,  one  of  the  libellant's  proctora,  it  is  now,  on  motion  of 
B.  <fe  C,  libellant's  proctors. 

Ordered,  adjudged  and  decreed,  that  a  summary  judgment  be  and  the  same 
is  hereby  entered  against  William  Tisdale  and  Julius  Rosendale,  the  stipulators 
herein,  for  the  sum  uf  five  thousand  dollars,  the  amount  of  their  said  stipula- 
tion, and  that  the  libellants  have  execution  thereon  to  satisfy  this  decree. 


No.  194  a.— Notice  op  Reference. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
A.  B.      N 

vs,         >  Notice  of  Rrference. 
C.  D.      ) 

In  conformity  with  the  order  entered  in  the  above  entitled  cause,  you  will 
please  to  take  notice  that  the  reference  ordered  therein  will  be  proceeded  with, 
before  me,  at  my  office  at  the  United  States  Court,  on  the  day  of 

at  o'clock  in  the  noon  of  that  day,  at  which  time  and  place 

you  are  hereby  notified  to  attend  with  the  testimony  you  may  have  to  offer  in 
the  matter  referred. 
Dated,  New  York,  the  day  of  A.  d.  18    . 

Yours,  etc., 

George  W.  Mortok, 

U.  S.  Commissioner. 
To  E.  F.,  Proctor  for  Libellant. 
G.  H.,  Proctor  for  Defendant. 


No.  195. — Report  of  commissioner  on  a  general  order  to  compute. 

District  Court  of  the  United  States  for  the  Southern  District  qf  New  York. 
A.  B.     N 

vs,         >  Commissioner's  Report, 
CD.) 

In  pursuance  of  a  decretal  order  made  in  the  above  entitled  oaus^  on  the 
day  of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
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by  which,  among  other  things,  it  was  referred  to  the  undersigned,  one  of 
the  commissioners  of  this  court,  to  ascertain  and  compute  the  amount  due  the 
libellant  for  materials,  [or  other  causBy]  and  to  i*eport  thereon  to  this  court  with 
akll  convenient  speed: 

I,  Charles  W.  Newton,  the  commissioner  to  whom  the  matter  was  referred, 
do  report  that  I  have  been  attended  by  the  proctor  for  the  libellant  and  the 
proctor  for  the  defendant,  and  have  taken  and  examined  the  testimony  offered 
in  support  of  the  libellant's  claim,  and  also  that  offered  in  reduction  thereof, 
and  do  And  that  there  is  due  to  the  libellant  the  sum  of 

dollars. 

All  which  is  respectfully  submitted. 

Dated  the  day  of  a.  d.  18 


Chables  W.  Nbwton, 
U.  S.  Commissioner. 


E.  F.,  Proctor  for  Libellant 


No.  196. — ^Repqbt  op  a  commissioitbb  on  an  obdbb  or  bbfbbence  to  take 

AND  BEPOBT  THE  TESTIMONY  AB  TO  THE  AMOUNT  OP  DAMAGES.' 

District  Court  cfthe  United  States  for  the  Southern  District  cf  Nev)  York, 
A.  B.      -^ 
vs.         S 
C.  D.      J 

I,  George  W.  Morton,  a  commissioner  to  whom  it  was  referred  to  take  and 
report  the  testimony  of  the  amount  of  damages  in  this  cause,  do  report  that  I 
have  been  attended  by  the  proctors  for  the  respective  parties,  and  have  exam- 
ined all  the  witnesses  who  have  been  produced  before  me,  and  they  gave  the 
following  testimony : 

John  Jones,  a  witness  for  the  libellant,  being  sworn,  testified  that,  etc. — and 
so  on  with  the  other  witnesses. 
All  which  is  respectfully  submitted. 

Geoboe  W.  Mobton, 

U.  S.  Commissioner. 
E.  F.,  Proctor  for  Libellant 


No.  197. — ^Repobt  op  a  commissioneb  on  a  special  obdeb  op  bepebence 
— befobting  the  testimony. 

United  States  District  Court. 

Valentine  Laba  )^CommisHoner's  Report,  under  the 

_      _        „  ^  **•  C     order  of  Court,  of  June,  1847. 

The  Bbig  Henby  Buck,  heb  tackle,  etc.  ) 

In  pursuance  of  a  decretal  order  made  in  the  above  entitled  cause,  by  which, 
among  other  things,  it  was  referred  to  a  commissioner  to  ascertain  and  report 
the  amount  due  the  libellant,  and  it  was  ordered,  that  the  claimant  have  leave 
to  strike  the  name  of  David  Woodside  from  the  claim  and  answer  filed  in  the 
cause,  and  also  have  leave  to  examine  him  as  a  witness  on  the  reference  in  this 
cause,  before  the  commissioner,  subject  to  all  legal  exceptions: 

I,  George  W.  Morton,  the  commissioner  before  whom  the  reference  was  had, 
do  report,  that  I  have  been  attended  by  the  proctors  for  the  libellant  and  the 
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claimant,  and  have  taken  and  examined  the  testimony  offered  by  the  respecttve 
parties,  and  do  find,  on  the  testimony  of  Dayid  Woodside,  that  the  claimants 
are  entitled  to  credits  sufficient,  with  the  amount  paid  into  court  by  them,  to 
cover  the  amount  deci*eed  the  libellant,  and  that  there  is  nothing  due  the  libel- 
lant  beyond  the  amount  paid  into  court  by  the  claimants. 

At  the  request  of  the  proctor  for  the  claimants,  I  have  annexed  to  this  report 
all  the  testimony  taken  under  the  orders  of  reference  in  the  cause,  toge^^ 
with  a  copy  of  the  judge's  minutes  of  testimony  taken  on  the  hearing. 

All  which  is  respectfully  submitted. 

Dated  December  4th,  1847.  Geobge  W.  Mobtok, 

F.  S.  Commissioner. 

A.  Kash,  Proctor  for  the  Libellant 


OO      N 

8.    ) 


No.  198.— Exceptions  bt  a  dbfendaitt  to  the  bbpobt  of  the  clebk  ob  a 

COMMISSIONEB. 

United  States  District  Court. 
Ramak  De  Zaldo 

ads, 
Elisha  Bubgess. 

The  respondent  hereby  excepts  to  the  report  of  the  commissioner  made  here- 
in, and  by  him  this  day  filed,  for  the  following  causes,  that  is  to  say — 

First,  Because  the  said  commissioner  hath  not  in  his  said  report  allowed  as 
a  credit  to  him,  the  said  respondent,  the  sum  of  twenty-five  dollars,  duly  paid 
to  Captain  Farnham,  by  him  the  said  respondent,  as  appears  by  the  testimony 
taken  in  this  cause. 

Second.  Because  the  said  commissioner  has  not,  in  his  said  report,  allowed 
as  a  credit  to  him,  tlie  said  respondent,  the  sum  of  one  hundred  and  six  dollars 
and  seventy-five  cents,  duly  paid  to  Captain  Farnham,  by  the  agent  and  con- 
signee of  this  respondent,  at  Havana,  in  the  island  of  Cuba,  as  appears  by  the 
like  testimony. 
March  6th,  1844.  Edoab  Looan,  Proctor  for  Respondent. 

A.  D.  LooAN,  Advocate. 


No.  199.— A  DiLATOBY  EXCEPTION  TO  A  LIBEL. — (Vide  ante,  page  266.) 


No.  200.— A  PEBEMPTOBY  EXCEPTION  TO  A  LIBEL. — Vide  ante,  page  266.) 


No.  200  a.— Exceptions  to  a  libel  fob  misjoinbeb. 
United  States  District  Court, 

The  Schooneb  Naomi,  etc.,  ' 

AND  John  W.  Hall, 

ads, 

David  J.  Brown. 

John  W.  Hall,  the  respondent,  excepts  to  the  libel  in  this  cause  for  this: 
First,  That  it  misjoins  in  the  same  cause  a  suit  in  rem  against  the  schooner 
Naomi,  and  a  suit  in  personam  against  John  W.  Hall,  the  master  thereof. 
Second,  That  it  misjoins  an  alleged  cause  of  action  against  the  vessel  for  a 
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violation  of  a  charter  parly,  and  also  an  alleged  cause  of  s^^tion  against  John 
W.  Hall»  for  the  appropriating  certain  property  by  the  said  Jolm  W.  Hall. 

Third,  That  it  misjoins  parties  who  cannot  be  rightfully  joined  in  such  a  suit, 
and  misjoins  causes  of  action  which  cannot  be  rightfully  joined  in  such  a  suit 

C.  L.  Brkkdict,  Proctor. 

E.  C.  Bknbdict,  Advocate. 


No.  201. — ^Exceptions  to  ait  answbb  fob  scakdal  and  mpsBTmsNOB. 
District  Court  cf  the  United  States, 

EBENEZBB     N.     niKCKLET> 

vs. 

David  H.  Robertson. 
Exceptions  taken  by  the  libellantto  the  answer  of  David  H.  Robertson,  respond- 
ent in  this  cause. 

First  Exception,  For  that  the  allegations  in  the  said  answer,  in  the  words 
following,  to  wit:  **  That  during  the  time  the  libellant  was  at  Antwerp,  the 
captain  of  one  of  the  deponent^s  vessels,  the  Henry  Kneeland,  at  Antwerp,  the 
same  time  as  the  libellant,  wrote  to  respondent,  advising  him  as  follows:  *I 
very  much  fear  the  voyage  of  the  Majestic  will  turn  out  even  worse  than  the 
Kneeland^ 6,  having  met  with  an  accident  on  her  voyage;  the  ship  is  yet  here, 
but  ought  to  have  been  gone  hence  at  least  a  week  ago.  Her  commander  is 
one  of  the  last  men  that  ought  to  be  entrusted  with  the  command  of  a  ship;  I 
have  every  reason  for  saying  so,  and  feel  it  my  duty  to  apprise  you  of  it,  and 
if  not  fully  insured  would  recommend  being  so,  as  I  think  the  ship  not  safe 
under  the  present  command;  and  it  is  the  opinion  of  the  masters  of  ships  here 
that  I  should  apprise  you  of  it;  he  is  never  seen  about  the  ship,  and  appears  to 
have  lost  himself  altogether;* "  are  scandalous  and  impertinent,  and  ought  to 
be  expunged. 

/Second  Exception,  For  that  the  allegations  in  the  said  answer  immediately 
following  the  matter  quoted  in  the  first  exception,  that  is  to  say,  **  That  depo- 
nent is  informed  and  believes  the  libellant^s  neglect  of  duty  was  notorious  at 
Antwerp  at  the  time,  and  respondent  was  constantly  informed  of  the  same  by 
persons  subsequently  arriving  from  that  place,'*  are  scandalous  and  impertinent, 
and  ought  to  be  expunged. 

Third  Exception,  For  that  the  allegation  in  the  said  answer,  in  the  words 
following,  to  wit:  "That,  as  the  respondent  is  Informed  and  believes,  at  the 
time  the  Majestic  was  loading  at  Newport,  the  agent  of  the  cargo,  before  a 
notary  public,  protested  against  the  libellant's  incapacity  and  negligence,"  is 
impertinent  and  ought  to  be  expunged. 

Fourth  Exception,  For  that  the  allegation  in  the  said  answer,  in  the  words 
following,  to  wit:  "Tliat  the  vessels  owned  by  respondent,  which  sailed  with 
the  same  orders  as  libellant* s,  and  were  at  Antwerp  at  the  same  time,  made 
good  voyages,  and  arrived  at  tliis  port  in  the  spring  of  the  year,  and  have  since 
proceeded  on  other  voyages,"  is  impertinent  and  ought  to  be  expunged. 

In  all  which  pailiculars  the  said  libellant  humbly  insists  that  the  respondent's 
said  answer  is  irrelevant,  impertinent,  and  scandalous ;  wherefore  the  libellant 
excepts  thereto,  and  humbly  prays  that  the  impertinence  and  scandal  of  the 
said  answer  excepted  to  as  aforesaid  may  be  expunged  with  costs. 

BxjBB  <fe  Benedict,  Proctors  for  Libellant. 
Bubb,  Advocate. 
39 
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No.  202.— ExcEPnoiTS  to  an  answeb  for  iitsufficiehct. 

]>i8trict  Court  of  the  United  States. 
Ramon  de  Zaldo 
vs. 
The  Bbio  Axdebaban,  her  tackle,  [ 

ETC.,  AND  EbENEZER  WhEBLRIOUT. 

Exceptions  taken  by  the  libellant  to  the  answer  of  Ebenezer  Wheelright,  respond- 
ent, to  the  libel  and  complaint  of  the  said  Ramon  de  Zaldo,  filed  in  this  cause. 
First  Exception,  For  that  the  said  respondent  has  not  well  and  sufficiently 
answered  and  set  forth  whether  the  agent  of  the  libellant  made  and  entered  in- 
to an  agi'eement  with  the  said  George  C.  Prior,  as  master  and  agent  for  the 
owners  of  said  brig,  on  or  about  the  twenty-sixth  day  of  October,  1844,  that  the 
said  brig  should  proceed  to  and  take  in  a  cargo  at  the  port  of  Havana,  and  tha. 
the  libellant  or  his  agent  should  pay  therefor  the  sum  of  one  hundred  dollars 
in  addition  to  the  compensation  mentioned  in  the  charter  party;  and  whether 
the  sum  of  one  hundred  dollars  was  paid  in  pursuance  of  said  agi*eement  by  this 
libellant's  agent  to  the  said  master,  as  is  alleged  by  the  libellant* s  libel  on  file, 
in  article  4th,  page  5,  lines  8, 9, 10, 11, 12, 13, 14, 15, 16, 17,  18,  and  19. 

Second  Exception.  For  that  the  said  respondent  has  not  well  and  sufficiently 
answered  and  set  forth  whether,  in  pursuance  of  the  last  mentioned  agreement, 
the  said  brig  set  sail  from  Cienf uegos  to  Havana,  as  is  alleged  in  the  libellant'& 
libel,  on  file,  in  article  5th,  page  5,  lines  28,  29,  and  30. 

In  all  which  particulars  the  said  answer  of  the  said  respondent  is  imperfect, 
insufficient,  and  evasive,  and  the  libellant  therefore  excepts  thereto,  and  prays 
that  the  said  respondent  may  put  in  a  further  and  better  answer  to  the  said  libel. 

J.  B.  PuBBOY,  Proctor  for  the  Libellant. 
Nath'l  F.  Waring,  Advocate. 


No.  203. — Exceptions  to  intebboqatobies  to  a  pabty  ob  oabnishbb. 
District  Court  qf  the  United  States, 


A.B.  ) 

vs.     \ 

CD.  ) 


C. 

Exceptions  to  the  interrogatories  addressed  to  the  libellant  [or  defendant,  or 

E.  F.,  garnishee.] 

Firnt.  The  said  libellant  [  or  defendant,  or  garnishee]  excepts  to  the  fourth 
interrogatory,  for  the  reason  that  the  answer  thereto  will  expose  him  to  a  pros- 
ecution for  a  penalty,  and  he  is  not  by  law  obliged  to  answer  the  same. 

Second.  He  excepts  to  the  seventh  interrogatory,  for  the  reason  that  it  only 

inquires  in  lelation  to  hearsay  and  the  declarations  of  third  persons,  which  are 

not  competent  evidence. 

E.  F.,  Proctor  and  Advocate  for  Libellants,  etc 


No.  204.— Exceptions  to  answebs  of  a  pabty  ob  oabnishee  to  intebbooa- 

TOBIES. 

District  Court  of  the  United  States, 


A.B.  ) 

vs.     > 

CD.  ) 


Exceptions  to  the  answers  of  the  libellant  [or  the  defendant,  or  E.  F.,  garnishee] 
to  the  interrogatories  addressed  to  him. 
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First  The  defendant  [or  libellant,  or  garnishee]  excepts  to  the  answer  to  the 
first  interrogatoi7,  for  the  reason  that  instead  of  answering  the  interrogatory, 
fully,  directly,  and  positively,  it  answers  the  same  evasively  and  indirectly,  so 
far  as  it  does  answer  the  same,  and  omits  wholly  to  answer  how  long  the  said 
defendant  was  confined  in  irons  in  the  hold  of  said  brig. 

Second.  He  excepts  to  the  answer  to  the  fifth  interrogatory,  for  the  reason 
that  said  answer  is  impertinent  and  scandalous. 

£.  F.,  Proctor  and  Advocate  for  Defendant,  etc. 


No.  205. — ^Exceptions  to  a  dkposition  de  bene  esse. 

United  States  District  Court, 

TflOMAs  Davis  ant>  others  ^ 

vs,  > 

Fbakcis  Hathaway  et  ax.  ) 

Sirs: — You  will  please  to  take  notice  that  we  object  to  the  deposition  of 
Charles  E.  Prescott,  taken  ex  parte  de  bene  e««e,  in  this  cause,  because — 

First,  It  was  not  sealed  up  nor  kept  by  the  magistrate,  nor  delivered  by  him 
into  court,  according  to  law,  but  the  contrary  appears. 
Second,  It  is  without  date  or  jurat. 

Third,  It  is  not  accompanied  by  the  proper  certificate  of  the  commissioner. 
Fourth,  The  witness  was  not  properly  cautioned  and  sworn. 
^  Fifth,  There  is  no  evidence  of  the  reasons  for  taking  the  deposition,  or  of  the 
facts  that  rendered  it  proper  or  necessary  to  take  it. 

Sixth,  It  is  impossible  to  tell  which  deposition  the  certificate  of  the  commis- 
sioner refers  to. 

Seventh,  The  certificate  appears  not  to  have  been  given  at  the  time  of  the 
taking  of  the  deposition,  but  a  long  period  afterwards;  and  it  does  not  appear 
whether  the  facts  certified  relate  to  the  time  of  the  taking  the  one  deposition 
or  the  other,  or  of  the  certificate. 
Dated  Dec.  16th,  1842. 

Yours,  etc., 

Burr  A  Benedict, 

Proctors  for  Libellants. 
To  Daioel  Lord,  Esq.,  and 
Oborob  B.  Butler,  Esq., 

Proctors  for  Defendants. 


No.   206. — ^NOTICE  OF  MOTION  TO  SUPPRESS  DEP08ITI0K. 

United  States  VUtHct  Court. 

John  Doe 

vs. 

Bark  Helen. 

Sir: — Please  take  notice  that  we  shall  move  this  court  at  the  court  room  in 

the  Federal  Building,  in  the  city  of  New  York,  on  the  day  of 

180  ,  at  11  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 

order  suppressing  the  deposition  of  L.  S.,  taken  at  the  city  of  Chicago,  on  the 

day  of  189  ,  on  behalf  of  the  libellant  herein,  on  the  ground 
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that  no  proper  or  timely  notice  of  the  taking  of  such  deposition  was  serred 
upon  us,  or  for  such  other  relief  as  shall  be  just. 

Dated  New  York,  189  .  Yours,  etc. 

A.  and  B.,  Proctors  for  Claimant. 

To  C.  D.,  Esq.,  Proctor  for  Libellant. 


No.  207. — ImiCSBOGATOBIES  PBOPOUin>KD  TO  A  PABTT. 

(If  the  interrogatories  are  annexed  to  a  pleading^  let  them  follow  immediaUly 
after  the  signatures  and  jurat  to  tJie  pleading,  with  the  following  caption:) 

Interrogatories  propounded  to  the  defendant  [or  the  libellant],  which  he  is  re- 
quired to  answer  in  writing,  under  oath. 

{If  the  interrogatories  are  propounded  independently  cf  any  pleading,  let  them 
he  entitled  in  the  cause  as  follows:) 

District  CouH  cf  the  United  States. 
A.  B. 


vs.     > 
3.  D.  ) 


Interrogatories  propounded  to  the  libellant  [or  the  defendant],  which  he  is  re- 
quired to  answer  in  writing,  under  oath. 

First  Interrogatory,  What  was  thQ  date  of  the  arrival  of  the  said  ship  M.  Howes, 
at  Londonderry  ?  And  when  did  she  arrive  at  the  usual  place  of  discharge  in 
said  port  ? 

Second,  How  soon  after  the  arrival  of  said  ship  at  such  port,  did  the  master 
notify  the  consignees  of  said  ship  of  his  arrival  ? 

Third.  How  soon  after  such  arrival  was  the  discharge  of  the  cargo  commenced  ? 
Why  was  it  not  commenced  sooner  ?  When  was  the  vessel  fully  discharged  ?  On 
what  days  was  any  part  of  the  cai*go  discharged  ?  How  much  was  discharged 
on  each  of  those  days  respectively  ?  During  how  many  days,  or  parts  thereof, 
was  the  weather  so  stormy  or  bad  as  to  render  the  cargo  liable  to  damage,  if  de- 
livered ?  When  did  the  vessel  leave  the  said  port,  on  her  return  voyage  ?  Wby 
did  she  not  leave  sooner  ? 

Fourth,  Was  not  a  part  of  the  cargo  in  a  damaged  state  on  arrival,  and  if  yea, 
how  much  ?  Were  not  two  hundred  bushels  of  com  and  upwards,  so  damaged  ? 
Was  not  such  damage  owing  to  the  master  or  persons  in  charge  of  her,  having 
stowed  the  quantity  so  damaged  in  bulk,  instead  of  in  bags,  as  required  by  the 
agreement  between  the  libellants  and  defendants,  and  by  the  bill  of  lading  ? 

Fifth.  Were  there  not  some  disputes  between  the  said  consignees  and  the  said 
master  in  relation  to  said  damaged  cargo  and  the  freight,  and  if  yea,  were  not 
the  disputes  submitted  to  arbitration  ?  What  were  the  subjects  which  were  sub- 
mitted to  arbitration,  and  what  was  the  award  ? 

Sixth,  Where  was  the  master  of  said  vessel  when  she  wa^  ready  for  sea,  and 
if  he  was  not  at  Londonderry,  how  soon  after  she  was  ready  for  sea  did  he  re- 
turn to  Londonderry  ?  Was  the  said  master  at  Londonderry  each  and  every  day 
from  the  time  said  vessel  arrived  at  said  port,  till  she  left  on  her  return  voyage  f 
And  if  you  answer  in  the  negative,  state  particularly  on  what  day  or  days,  and 
what  parts  thereof,  he  was  absent  during  the  said  time. 

Seventh,  Were  you  not  aware,  at  the  time  the  agreement  to  him  was  made, 
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that  the  defendants  were  acting  as  agents,  and  who  they  were  acting  for,  and 
that  the  defendants  were  not  the  principals  in  the  charter.  * 

S.  L.  M.  Bablow, 

Proctor  for  Defendants. 
New  York,  June  26, 1840. 


B.^ 
D.) 


No.  208.--AN8WBR8  BY  A  PARTY  TO  INTEBBOGATOBIES. 

DiMirici  Court  cf  tJie  UniUd  States. 
A.  B. 

C. 

Answers  of  A.  B.,  libellant  [or  of  C.  D.,  defendant],  to  the  interrogatories  pro- 
pounded to  him  in  this  cause. 
To  the  first  inteiTogatory,  he  says,  etc. 
(Tfie  answer  must  be  signed  by  the  party  answering ,  and  be  sworn  to  as  follows :) 
Southern  District  of  New  York,  ss, : 

A.  B.,  the  foregoing  respondent,  being  sworn,  says — That  the  foregoing  an^ 
swers  subscribed  by  him  are  true. 

A.  B. 
Sworn  January  4,  1850,  before  me, 
Geoboe  W.  Mobton, 

U.  S.  Commissioner. 


No.  209. — Prkpabatoby  intebbooatories  in  prize  cases. 

Standing  interrogatories  to  be  administered  by  a  prize  commission  to  all  persons 
that  may  be  produced  as  witnesses  to  be  examined  in  preparatorio,  in  relation 
to  any  ship  or  vessel,  goods,  wares,  or  merchandise,  which  may  be  captured 
or  taken  as  prize  and  brought  into  the  Southern  District  of  New  York. 
Let  each  witness  be  interrogated  to  every  of  the  following  questions,  and 

their  answers  to  each  interrogatory  be  written  down  under  his  direction  and 

supervision: 

1.  Where  were  you  bom,  and  where  do  you  now  live,  and  how  long  have  you 
lived  there?  Of  what  province  or  state  are  you  a  subject  or  citizen,  and  to 
which  do  yon  owe  allegiance  ?  Are  you  a  citizen  of  the  United  States  of  Amer- 
ica? Are  you  a  married  man,  and,  if  married,  where  do  your  family  and  wife 
reside? 

2.  Were  you  present  at  the  capture  or  taking  of  the  vessel,  or  her  lading,  or 
any  of  the  goods  or  merchandises  concerning  which  you  are  now  examined  ? 

3.  ^Vhen  and  where  was  such  seizure  and  capture  made,  and  into  what  place 
or  poili  were  tlie  same  carried  ?  Had  the  vessel  so  captured  any  commission,  or 
letters,  authorizing  her  to  make  prizes  ?  What,  and  from  whom  ?  For  what 
reasons  or  on  what  pretence  was  the  seizui*e  made  ? 

4.  Under  what  colors  did  the  captured  vessel  sail  ?  What  other  colors  had 
she  on  board,  and  for  what  reason  had  she  such  other  colors  ? 

5.  Was  any  resistance  made  at  the  time  of  the  capture,  and  by  whom  ?  Were 
any  guns  fired,  how  many,  and  by  whom?  By  what  ship  or  ships  was  the 
capture  made  ?  Were  any  other,  and  what  ships  in  sight  at  the  time  of  the 
capture?    Was  the  vessel  Ciiptured  a  merchantman,  a  ship-of-war,  or  acting 
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under  any  commission  as  a  privateer  or  letter  of  marque  and  reprisal,  and  to 
whom  did  such  vessel  belong  ?  Was  the  capturing  vessel  a  ship-of-war,  a  letter 
of  marque  and  reprisal,  or  privateer,  and  of  v^hat  force  ? 

6.  Had  the  capturing  vessel  or  vessels  any  commission  to  act  in  the  seizure 
or  capture  of  the  vessel  inquii*ed  about,  and  from  whom,  and  by  what  particular 
vessel  was  tiie  capture  made?  Was  the  vessel  seized,  condemned,  and  if  so, 
when  and  wliere,  and  for  what  reason,  and  upon  wliat  account,  and  by  whom, 
and  by  what  authority  or  tribunal  was  she  condemned  ? 

7.  What  was  the  name  of  the  vessel  talcen,  and  of  her  master  or  commander  ? 
Wlio  appointed  him  to  the  command  of  the  said  vessel,  and  where  ?  How  long 
have  you  known  the  vessel  and  him,  and  when  and  where  did  he  take  possession 
of  her,  and  wlio  by  name  delivered  the  same  to  him  ?  Wliere  is  the  fixed  place 
of  abode  of  tiie  master,  with  his  wife  and  family,  and  how  long  has  he  lived 
there  ?  If  he  has  no  fixed  place  of  abode,  whe^e  was  his  last  place  of  residence, 
and  how  long  did  he  live  there?  Where  was  he  bom?  Of  what  country  or 
state  is  he  a  subject  or  citizen  ? 

8.  Of  what  tonnage  or  burden  is  the  vessel  which  has  been  taken,  and  about 
which  you  are  examined  ?  What  number  of  the  vessel' s  company  belonged  to  her 
at  the  time  she  was  seized  and  taken,  and  how  many  were  then  actually  on  board 
her  ?  What  countrymen  are  they  ?  Did  they  all  come  on  board  at  the  same 
port  and  time,  or  at  different  ports  and  times,  and  when  and  where  ?  Who 
shipped  or  hired  them,  and  when  and  where  ? 

9.  Did  you  belong  to  the  company  of  the  vessel  so  captured,  at  the  time  of 
her  seizure,  and  in  what  capacity  ?  Had  you,  or  any  of  the  oflScers,  or  mariners, 
or  company,  belonging  to  the  said  vessel  at  the  time  of  her  capture,  any  part, 
share,  or  interest  in  the  same,  or  in  the  goods  or  merchandise  laden  on  board 
her,  and  what  in  particular,  and  what  was  the  value  thereof  at  the  time  the 
said  vessel  was  captured,  and  the  said  goods  seized? 

10.  How  long  have  you  known  the  said  vessel  ?  When  and  where  did  you 
first  see  her?  How  many  guns  did  she  carry  ?  How  many  men  were  on  board 
of  her  at  the  beginning  of  the  engagement,  before  she  was  captured  ?  Of  what 
country  build  was  she  ?  What  was  her  name  and  how  long  was  she  so  called  ? 
Whether  do  you  know  of  any  other  name  she  was  called  by,  and  what  were 
such  names,  as  you  know  or  have  heard  ? 

11.  To  what  ports  and  places  was  the  vessel,  concerning  which  you  are  now 
examined,  bound  on  the  voyage  wherein  she  was  taken  and  seized  ?  Where  did 
the  voyage  begin,  and  where  was  the  voyage  to  have  ended  ?  What  sort  of 
lading  did  she  carry  at  the  time  of  her  first  setting  out  on  the  voyage,  and  what 
particular  sort  of  lading  and  goods  had  she  on  board  at  the  time  she  was  taken 
and  seized  ?  In  what  year  and  in  what  month  was  t)ie  same  put  on  board  ?  Do 
you,  or  not,  know  she  liad  on  board  during  her  last  voyage,  and  when,  goods 
contraband  of  war,  or  otherwise  prohibited  by  law,  and  what  goods? 

12.  Had  the  vessel  of  wJiich  you  are  examined  any  passport  or  sea-brief  on 
board,  and  from  whom  ?  To  what  ports  or  places  did  she  sail  during  her  last 
voyage,  before  she  was  taken  ?  Where  did  her  last  voyage  begin,  and  where 
was  it  to  have  ended  ?  Set  forth  the  kind  of  cargoes  the  vessel  has  carried  to 
the  time  of  her  capture,  and  at  what  ports  such  cargoes  have  been  delivered. 
Prom  what  ports,  and  at  what  time,  particularly  from  the  last  clearing  port, 
did  the  said  vessel  sail,  previously  to  the  capture  ? 

13.  What  lading  did  tlie  vessel  carry  at  the  time  of  her  fii-st  setting  sail  in  her 
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last  voyage,  and  what  particular  sort  of  lading  and  goods  had  she  on  board  at 
the  time  she  was  taken  ?  In  what  year  and  in  what  month  was  the  same  put 
on  board  ?  et  forth  the  different  species  of  the  lading,  and  the  1[iuantities  of 
each  soi*t. 

14.  Who  were  the  owners  of  the  vessel  and  goods,  concerning  which  you  are 
now  examined,  at  the  time  of  their  capture  and  seizure  ?  How  do  you  know 
they  were  owners  thereof  at  that  time  ?  Of  what  nation  or  country  are  they  by 
birth,  and  where  do  they  live  with  their  wives  and  families  ?  How  long  have 
they  resided  there?  Where  did  they  reside  previously,  to  the  best  of  your 
knowledge  ?    Of  what  country  or  state  are  they  subjects  or  citizens  ? 

15.  Was  any  bill  of  sale  given,  and  by  whom,  to  the  owners  of  the  said  vessel, 
and  in  what  month  and  year  ?  Wliere,  and  in  presence  of  what  witnesses,  was 
it  made  ?  Was  any,  and  what  engagement  entered  into  concerning  the  purchase, 
further  than  what  appears  upon  the  bill  of  sale  9  Where  did  you  last  see  it, 
and  what  has  become  of  it  ? 

16.  In  what  port  or  place,  and  in  what  month  and  year,  was  the  lading  found 
on  board  the  vessel,  at  the  time  of  her  capture  or  seizure,  first  put  on  board 
her  ?  What  were  the  names  of  the  respective  laders  or  owners,  or  consignees 
thereof  ?  What  countrymen  are  they  ?  Where  did  they  reside  before,  to  the  best 
of  your  knowledge,  and  where  were  the  said  goods  to  be  delivered,  and  for  whose 
i*eal  account,  risk,  or  benefit  ?  Have  any  of  the  said  laders  or  consignees  any, 
and  what  interest  in  the  said  goods  ?  What  were  the  several  qualities,  quanti- 
ties, and  particulars  of  the  said  goods,  and  have  you  any,  and  what  reason  to 
know  or  fully  believe  that  if  the  said  goods  shall  be  restored  and  unladen  at 
the  destined  ports,  they  did,  do,  and  will  belong  to  the  same  persons,  and  to 
none  others  ? 

17.  How  many  bills  of  lading  were  signed  for  the  goods  seized  on  board  the 
said  vessel  ?  Were  any  of  those  bills  of  lading  false  or  colorable,  or  were  any 
bills  of  lading  signed  which  were  dififerent  in  any  respect  from  those  which  were 
on  boai*d  the  vessel  at  tlie  time  she  was  taken  ?  What  were  the  contents  of  such 
other  bills  of  lading,  and  what  became  of  them  ? 

18.  Have  you  in  your  possession,  or  were  there  on  board  of  the  said  vessel, 
at  the  time  of  her  capture,  any  bills  of  lading,  invoices,  letters  or  other  writ- 
ings, to  prove  or  show  your  own  interest,  or  the  interest  of  any  other  person, 
and  of  whom,  in  the  vessel  or  in  the  goods  concerning  which  you  are  now  ex- 
amined ?  If  in  your  power,  produce  the  same,  and  set  forth  the  particular 
times  when,  where,  and  in  what  manner,  and  upon  what  consideration,  you  be- 
came possessed  thereof.  If  you  cannot  produce  such  paper  evidences,  then 
state  in  whose  possession  you  last  saw  them,  or  where  you  know  or  believe  they 
are  kept,  and  when,  and  by  whom  they  were  brought  or  sent  within  this  dis- 
trict, and  also  set  forth  the  contents  or  purport  of  such  papers. 

10.  State  the  degrees  of  latitude  and  longitude  in  which  the  said  vessel  and 
her  cargo  were  captured,  as  also  the  year,  month,  and  day,  and  time  thereof,  in 
which  such  seizure  was  made,  and  in  or  near  what  port  or  place,  and  whether  it 
was  a  port  of  any  State  or  Territory  of  the  United  States  of  America,  and  what 
one.  Was  any  charter  party  for  the  voyage  upon  which  the  said  vessel  was  cap- 
tured signed  and  executed,  and  by  wltom,  and  when  ?  If  in  your  possession, 
produce  the  same.    If  not,  set  forth  its  contents  and  state  what  has  become  of  it. 

20.  What  papers,  bills  of  lading,  letters,  or  other  writings  relating  to  the  ves- 
sel or  cargo,  were  on  board  the  vessel  at  tlie  time  she  took  her  depai'ture  from 


Digitized  by 


Google 


616  APPENDIX. 

hei  last  clearing  port,  before  she  was  taken  as  prize  ?  Were  any  of  them  burnt, 
torn,  thrown  overboard,  destroyed  or  canceled,  or  attempted  to  be  concealed, 
and  when,  and  by  whom,  and  who  was  then  present? 

21.  Did  you  or  the  owner,  master,  or  person  having  command  of  the  said  ves- 
sel or  her  navigation,  at  the  time  and  place  of  her  capture,  know  or  have  notice 
that  such  place  or  port  was  in  a  state  of  war  with  the  United  States,  and  that 
tlie  naval  forces  of  the  United  States  held  such  port  in  a  state  of  blockade  ?  How, 
when,  or  where  had  you  such  knowledge  or  notice,  and  when  and  where  did  the 
master  or  commandant  obtain  it? 

22.  Was  such  port  under  an  oi*der  of  blockade  by  the  Government  of  the 
United  States,  at  the  time  the  said  vessel  entered  or  made  an  attempt  to  enter 
tlie  same  ?  Had  warning  or  notice  of  such  blockade  been  given  to,  or  received 
by  the  owner,  master  or  commandant  of  said  vessel,  before  or  at  the  time  she 
entered,  or  attempted  to  enter  the  said  port,  and  when,  and  in  what  manner  ? 
Had  notice  in  writing  been  indorsed  on  the  register  or  other  ship^s  papers  of 
the  said  vessel,  and  when,  where,  and  by  whom,  of  an  existing  blockade  of  such 
port,  before  she  entered,  or  attempted  to  enter  the  same,  or  before  the  time  of 
her  sailing,  or  attempting  to  sail  therefrom  ? 

23.  Was  the  register  of  the  vessel,  about  which  you  are  examined,  shown  to, 
or  examined  by  any  officer  of  the  United  States  navy,  or  by  any  revenue  officer 
of  tlie  United  States,  before  she  was  captured  and  taken,  and  before  she  entered 
the  port  at,  or  near  which,  she  was  taken  and  seized,  and  was  the  register,  or 
other  ship's  papers,  indorsed  by  said  United  States  officer  ?  Declare  fully  all 
you  know,  or  have  reason  to  believe,  respecting  this  interrogatory,  stating  the 
persons,  times,  and  places  connected  therewith. 

24.  Do  you  know,  or  do  you  believe  from  information,  and  if  the  latter,  from 
what  information,  and  when  and  how  was  it  obtained,  that  the  vessel  inquired 
about,  at  any  time  or  times,  after  the  blockade  of  the  said  port,  and  with  notice 
thereof,  and  when,  attempted  covertly  and  secretly  to  enter  the  said  blockaded 
port,  or  to  sail  therefrom,  without  success  ?  Disclrtse  fully  all  your  knowledge, 
information,  and  belief  thereon,  with  the  particulars  upon  which  the  same  is 
founded. 

25.  Has  the  vessel,  concerning  which  you  are  now  examined,  been  at  any  time, 
and  when,  seized  as  prize  and  condemned  as  such  ?  If  yea,  set  forth  into  what 
poi*t  she  was  carried,  and  by  whom,  and  by  what  authority,  or  on  what  account 
she  was  condemned. 

26.  Have  you  sustained  any  loss  by  the  seizing  and  taking  the  vessel  concern- 
ing which  you  are  now  examined  ?  If  yea,  in  what  manner  do  you  compute 
such  your  loss  ?  Have  you  already  received  any  indemnity,  satisfaction  or  prom- 
ise of  satisfaction,  for  any  pai-t  of  the  damage  which  you  have  sustaine4f  or 
may  sustain,  by  this  capture  and  detention,  and  when,  and  from  whom  ? 

27.  Is  the  said  vessel  or  goods,  or  any,  and  at  what  ports  insured  ?  If  yea,  for 
what  voyage  is  such  insurance  made,  and  what  premium,  and  when,  and  by  what 
persons,  and  in  what  country  was  such  insurance  made  ? 

28.  In  case  you  had  arrived  at  your  destined  port,  would  your  cargo,  or  any 
part  thereof,  on  being  unladen,  have  immediately  become  the  property  of  the 
consignees,  or  any  person,  and  whom  ?  *  Or  was  the  lader  to  take  the  chance  of 
the  market  for  the  sale  of  his  goods  ?  , 

29.  Let  each  witness  be  interrogated  of  the  growth,  produce,  and  manofao- 
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ture,  on  board  the  vessel.    Of  what  country  and  place  was  the  lading,  concern- 
ing which  they  are  now  interrogated,  or  any  part  thereof  ? 

30.  Whether  all  the  said  cargo,  or  any  and  what  part  thereof,  was  taken  from 
the  shore,  or  quay,  or  removed,  or  transshipped  from  one  vessel  to  another,  from 
what  and  to  what  shore,  quay,  and  vessel,  and  when  and  where  was  the  same 
so  done  ? 

31.  Are  there  in  any  country  besides  the  United  States,  and  where,  or  on 
boai'd  any  and  what  vessel,  or  vessels,  other  than  the  vessel  concerning  which 
you  are  now  examined,  any  bills  of  lading,  invoices,  letters,  instruments,  papers, 
or  documents,  relative  to  the  said  vessel  or  cargo,  and  of  what  nature  are  they, 
and  what  are  their  contents  ? 

32.  Were  any  papers  delivered  out  of  the  said  vessel,  and  carried  away  in  any 
manner  whatsoever,  and  when,  and  by  whom,  and  to  whom,  and  in  whose  cus- 
tody, possession,  or  power  do  you  believe  the  same  now  are  ? 

33.  Was  bulk  broken  during  the  voyage  on  which  you  were  taken,  or  since 
the  capture  of  the  said  vessel,  and  when,  and  where,  by  whom,  and  by  whose 
orders,  and  for  what  purpose,  and  in  what  manner  ? 

34.  Were  any  passengers  on  board  the  aforesaid  vessel  ?  Were  ady  of  them 
secreted  at  the  time  of  the  capture  ?  Who  were  the  passengers  by  name  ?  Of 
what  nation,  rank,  profession,  or  occupation?  Had  they  any  commission— for 
what  purpose,  and  from  whom  ?  Fi'om  what  place  were  they  taken  on  board, 
and  when  ?  To  what  place  were  they  finally  destined,  and  upon  what  business  f 
Had  any,  and  which  of  the  passengers,  any  and  what  property,  or  concern,  or 
authority,  directly  or  indirectly,  regarding  the  vessel  and  cargo  ?  Were  there 
any  officers,  soldiers,  or  mariners,  secreted  on  board,  and  for  what  reason  were 
they  secreted  ?  Were  any  citizens  of  the  United  States  on  board,  or  secreted,  or 
confined  at  the  time  of  Uie  capture  ?  How  long,  and  why  ?  Whether  any  per- 
sons on  board  the  said  vessel,  at  the  time  of  her  capture,  were  citizens  or  resi- 
dents of  .any  State  or  Territory  of  the  United  States  then  in  a  state  of  war  or 
rebellion  against  the  United  States,  its  government  and  laws.  If  so,  who  by 
name,  and  of  what  State  or  Territory  ?  What  was  their  employment  on  board 
the  vessel,  and  what  their  destination  ? 

35.  Were  and  are  all  the  transports,  sea-briefs,  charter  parties,  bills  of  sale, 
invoices,  and  papers  which  were  found  on  board,  entirely  true  and  fair,  or  are 
any  of  them  false  or  colorable  ?  Do  you  know  of  any  matter  or  circumstance 
to  afifect  their  credit  ?  By  whom  were  the  passports  or  sea-briefs  obtained,  and 
from  whom  ?  Were  they  obtained  for  this  vessel  only,  and  upon  the  oath  or 
affii*mation  of  the  persons  therein  described,  or  were  they  delivered  to  or  on 
behalf  of  the  person  or  persons  who  appear  to  have  been  sworn  or  to  have  af- 
firmed thereto  without  their  having  ever,  in  fact,  made  any  such  oath  or  affir- 
mation ?  How  long  a  time  were  they  to  last  ?  Was  any  duty  or  foe  payable  and 
paid  for  the  same,  and  is  there  any  duty  or  fee  to  be  paid  on  the  renewal  there- 
of ?  Have  such  passports  been  renewed,  and  how  often,  and  has  the  duty  or 
fee  been  paid  for  such  renewal  ?  Was  the  vessel  in  a  port  in  the  country  where 
the  passports  and  sea-briefs  were  granted;  and  if  not,  where  was  the  vessel  at 
the  time  ?  Had  any  person  on  board  any  passport,  license,  or  letters  of  safe 
conduct  ?  If  yea,  from  whom,  and  for  what  business  ?  If  it  should  appear 
th^t  tliere  are  in  the  United  States,  or  in  any  other  place  or  country  besides  the 
United  States,  any  bills  of  lading,  invoices,  instruments,  or  papers,  relative  to 
the  vessel  and  goods  concerning  which  you  are  now  examined,  state  how  they 
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were  brought  into  such  place  or  country.  In  whose  possession  are  they,  and 
do  they  differ  from  any  of  the  papers  on  board,  or  in  the  United  States,  or  else- 
wliere,  and  in  what  particular  do  they  differ  f  Have  you  written  or  8igne<l  any 
letters  or  papers  concerning  the  vessel  and  her  cargo  ?  Wliat  was  their  pur- 
port ?    To  whom  were  they  written  and  sent,  and  what  has  become  of  them  ? 

36.  Towards  what  port  or  place  was  the  vessel  steering  her  course  at  the  time 
of  her  being  first  pursued  and  taken  ?  Was  her  course  altered  upon  the  appear- 
ance of  the  vessel  by  which  she  was  taken  ?  Was  her  course  at  all  times,  when 
the  weather  would  permit,  directed  to  the  place  or  port  for  which  she  appears 
to  have  been  destined  by  the  ship  papers  ?  Was  the  vessel,  before  or  at  the 
time  of  her  capture,  sailing  beyond  or  wide  of  the  said  place  or  port  to  which 
she  was  so  destined  by  the  said  ship  papers  ?  At  wh^t  distance  was  she  there- 
from ?  Was  her  course  altered  at  any,  and  what  time,  and  to  what  other  port 
or  place,  and  for  what  reason  ? 

37.  By  whom  and  to  whom  hath  the  said  vessel  been  sold  or  transferred,  and 
how  often  ?  At  what  time  and  at  what  place,  and  for  what  sum  or  considera- 
tion ?  Has  tlie  same  been  paid  or  satisfied  ?  Was  the  sum  paid,  or  to  be  paid, 
a  fair  and 'true  equivalent,  or  what  security  or  securities  have  been  given  for  the 
payment  of  the  same;  and  by  whom,  and  where  do  they  now  live  ?  Do  you 
know  or  believe  in  your  conscience,  such  sale  or  transfer  has  been  truly  made, 
and  not  for  the  purpose  of  coveiing  or  concealing  tlie  real  property  ?  Do  you 
verily  believe  that  if  the  vessel  should  be  restored,  she  will  belong  to  the  per- 
sons now  asserted  to  be  the  owners,  and  to  none  othera  ? 

38.  What  guns  were  mounted  on  board  the  vessel,  and  what  arms  and  am- 
munition were  belonging  to  her  ?  Why  was  she  so  armed  ?  Were  there  on 
board  any  other  guns,  weapons,  warlike  arms,  or  armament  of  any  name  or 
description,  and  if  any,  what  ?  Were  there  any  pai*ts  of  warlike  arms,  not  put 
together  or  finished,  or  any  ammunition,  fixed  or  unfixed,  or  any  balls,  shells, 
rockets,  hand-grenades,  fiints,  percussion  caps,  or  any  other  thing  known  to  be 
intended  for  military  equipment  ?  Were  there  any  belts,  ball  moulds,  saltpetre, 
nitre,  camp  equipage,  military  tools,  uniforms,  soldiers'  clothing,  or  accoutre- 
ments, or  any  parts  of  them,  or  any  sort  of  warlike  or  naval  stores  ?  Were  any 
of  such  warlike  or  naval  stores,  or  things,  thrown  overboard  to  prevent  sus- 
picion at  the  time  of  the  capture;  and  were  any  such  wai'like  stores,  before  de- 
scribed, concealed  on  board  under  the  name  of  merchandise,  or  any  other  color- 
able appellation,  in  the  ship  papers  ?  If  so,  what  are  the  marks  on  the  casks, 
bales,  and  packages  in  which  they  were  concealed  ?  Are  any  of  the  before 
named  articles,  and  which,  for  the  sole  use  of  any  fortress  or  garrison  in  the 
fort  or  place  to  which  such  vessel  was  destined  ?  Do  you  know,  or  have  you 
heard  of  any  ordinance,  placard,  or  law,  existing  in  such  country  or  state  for- 
bidding the  exportation  of  the  same  by  private  persons  without  license  ?  Were 
such  warlike  or  naval  stores  put  on  board  by  any  public  authority  ?  When 
and  where  were  they  put  on  board  ? 

39.  What  is  the  whole  which  you  know  or  believe,  according  to  the  best  of 
your  knowledge  and  belief,  regarding  the  real  and  tiue  property  and  destination 
of  the  vessel  and  cargo  concerning  which  you  are  now  examined,  at  the  time  of 
the  capture  ? 

40.  Did  the  said  vessel,  on  the  voyage  in  which  she  was  captured,  (or  on)  or 
during  any  or  what  former  voyage  or  voyages,  sail  under  the  convoy  of  any  ship 
or  ships  of  war,  or  other  armed  vessel  or  vessels  ?    For  what  reason  or  purpose 
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did  she  sail  under  such  convoy  ?  Of  what  force  was  or  were  such  convoying 
ship  or  ships,  and  to  what  state  or  country  did  the  same  belong  ?  What  instruc- 
tions or  directions  had  you  or  did  you  receive  on  each  and  every  of  such  voyages, 
when  under  convoy,  respecting  your  sailing  or  keeping  in  company  with  such 
armed  or  convoying  ship  or  ships;  and  from  whom  did  you  receive  such  instruc- 
tions or  directions  ?  Had  you  any,  and  what  directions  or  instructions,  and  from 
whom,  for  resisting,  or  endeavoring  to  avoid  or  escape  from  capture,  or  for  de- 
stroying, concealing,  or  refusing  to  deliver  up  your  vessePs  documents  and  pa- 
pers; or  any,  and  what  other  papers,  that  might  be  or  were  put  on  board  your 
said  ship  ?  If  so,  state  the  tenor  of  such  instructions,  and  all  particulars  relat- 
ing thereto.  Are  you  in  possession  of  such  instructions,  or  copies  thereof  ?  If 
so,  leave  them  with  the  commissioner,  to  be  annexed  to  your  deposition. 

41.  Did  the  said*  vessel,  during  the  voyage  in  which  she  was  captured,  or  on 
making  any  and  what  former  voyage  or  voyages,  sail  to  or  attempt  to  enter,  any 
port  under  blockade  by  the  arms  or  forces  of  any,  and  what,  belligerent  power? 
If  so,  when  did  you  first  learn  or  hear  of  such  port  being  so  blockaded,  and  were 
you  at  any,  and  what  time,  and  by  whom,  warned  not  to  proceed  to,  or  to  at- 
tempt to  enter  into,  or  to  escape  from,  such  blockaded  port  ?  What  conversa- 
tion or  other  communication  passed  thereon  ?  And  what  course  did  you  pursue 
upon  and  after  being  so  warned  off  ? 

42.  Whether  or  no  the  vessel  concerning  which  you  are  examined,  did  sail  on 
her  last  voyage  prior  to  her  seizure,  carrying  a  commission  or  license  as  a  pri- 
vateer, or  letter  of  mai*que  and  reprisal,  or  other  authority  from  any  person  or 

'persons,  to  cruise  against  the  persons  or  property  of  citizens  of  the  United 
States,  and  to  make  prizes  thereof  ?  By  whom  was  such  authority,  license  or 
direction  given,  and  when  ?  Was  it  in  writing  ?  If  so,  did  it  remain  with  the 
vessel  up  to  the  time  of  her  capture,  or  was  it  destroyed  or  concealed  previous 
thereto  ?  When,  and  by  whom  ?  What  were  the  contents  or  purport  thereof  ? 
State  aU  the  facts  in  your  knowledge  within  this  inquiry,  and  the  sources  of  such 
knowledge.  Also  state  fully  all  the  acts  known  to  you  to  have  been  done  by  the 
vessel,  her  master  or  crew,  under  such  commission  or  license  up  to  the  period 
of  her  capture. 

43.  Whether  or  no  the  said  vessel  inquired  about,  at  any  time,  and  when  and 
where,  sailed  or  acted  in  company  or  concert  with  any  other  armed  vessel  or 
vessels,  and  what,  in  cruising  against,  pursuing,  or  seizing  as  prize,  any  persons, 
vessels,  or  property  of  citizens  of  the  United  States  ?  Declare  fully  and  par- 
ticularly your  knowledge,  information  and  belief  therein. 


EXECUTION. 

No.  210. — ^Venditioni  exponas  in  a  case  of  salvage,  on  an  inteblocu- 
TOBY  OBDEB — {Vide  ante,  No,  18,  page  491.) 


No.  211. — Venditioni  exponas  on  a  libel  of  infobmation — (Vide  ante, 

page  346.) 


No.  212.. — An  execution  in  the  natube  of  a  fiebi  facias  —  {Vide  ante, 

page  345.) 
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No.  213. — Attachment  to  compel  the  defendant  to  pebfobm  a  dbcbeb— 
(Ante,  No.  145,  page  586.) 

No.   214. — A  FIERI  FACIAS  AGAINST  GOODS,  CHATTELS,  AND  LANDS. 

The  President  of  the  United  States  of  America  to  the  Marshal  of  the  Soathem 

District  of  New  York,  Greeting: 

Whereas  a  libel  was  tiled  in  the  District  Court  of  the  United  States  for  the 
Southern  Distdct  of  New  York,  on  the  eighteenth  day  of  October,  eighteen  hun- 
dred and  forty-one,  by  Thomas  Davis,  James  Williams,  James  Collins,  and  Charles 
E.  Trescott,  against  Francis  Hathaway  and  Edward  Faucon.  And  such  proceed- 
ings were  thereupon  had  that  by  the  judgment  and  decree  of  the  said  court  in 
the  said  cause  entered,  on  the  fifth  day  of  October,  one  thousand  eight  hundred 
and  forty-three,  the  said  Francis  Hathaway  and  Edward  Faucon  were  required 
to  pay  to  the  libellant,  James  Williams,  the  sum  of  ninety-six  dollars  and  eighty 
cents,  and  to  the  libellant,  Thomas  Davis,  fifty-nine  dollars  and  twenty  cents,  be- 
sides their  costs  in  this  suit,  to  be  tAzed,  and  execution  was  ordered  therefor; 
and  whereas  the  said  costs  have  been  taxed  at  as  by  the  records 

and  files  of  said  couii:  fully  appear:  Now,  therefore,  we  command  you,  that  of 
the  goods  and  chattels  of  the  said  Francis  Hathaway  and  Edward  Faucon,  in 
your  district,  and  in  default  of  goods  and  chattels  of  them,  then  of  the  lands 
and  tenements  in  your  district  of  which  they  were  seized  on  the  day  you  shall 
receive  this  wiit,  you  cause  to  be  made  the  sum  of  and  further, 

that  you  have  those  moneys  in  said  court  at  the  city  of  New  York,  on  the  third 
Tuesday  of  June,  instant,  to  render  to  the  libellants  in  satisfaction  of  said  decree. 

Witness  the  Honorable  Samuel  R.  Betts,  judge  of  the  said  court,  the  first  Tues- 
day of  June,  1845. 

Clerk. 

BuBB  &  Benedict,  Proctors. 


No.  215. — The  marshal*  s  beturn. 

No  goods,  chattels,  or  lands. 

H.  F.  T.,  Marshal. 
OR  this: 
I  have  made  on  the  within  execution  the  sum  of  being 

the  within  amount,  with  interest. 
Dated  July  ,  1849.  ' 

H.  F.  T.,  Marshal 

No.  216. — Petition  fob  remnants  and  surplus. 
United  States  District  Court — Eastern  District  qf  New  York. 

In  the  matter  of  the  petition  of  A.  M.  Kidley,  of  St  Andrews,  N.  B.,  sole  owner 
of  the  BHtish  brig  M.  A.  Heirera,  for  the  remnants  and  surplus  of  said  ves- 
sel now  remaining  in  the  registry  of  the  court — 

To  the  Honorable  Charles  L.  Benedict,  Judge  of  t)ie  District  Couit  of  the 
United  States,  for  the  Eastern  District  of  New  York. 

The  petition  of  A.  M.  Kidley,  petitioner  above  named,  respectfully  shows: 
That  the  said  vessel  was,  on  tlie  twenty-fourth  day  of  March,  1870,  sold  by 

the  marshal  of  this  district,  under  process  issued  out  of  this  court  upon  tlie 


Digitized  by 


Google 


PRACTICAL  FORMS.  621 

libel  of  Albert  B.  Mayo  and  Benjamin  F.  Tyler,  for  the  sum  of  seven  thoasand 
four  hundred  dollars,  and  that  said  sum  has  been  paid  into  the  registry  of  this 
court. 

That  after  payment  of  the  decree  and  all  costs  in  said  suit  of  Mayo  and  Tyler 
against  said  vessel,  there  still  remains  in  the  registry  of  this  court  the  sum  of 
two  thousand  six  hundred  and  twenty-one  dollars  and  one  cent,  to  which  your 
petitioner  claims  to  be  entitled. 

That  your  petitioner  was  the  sole  owner  of  said  vessel  at  the  time  of  the 
aforesaid  sale  by  the  marshal. 

That  no  libels,  other  than  said  libel  of  Mayo  and  Tyler,  were  filed  against  said 
vessel  previous  to  such  sale,  except  two,  on  which  the  vessel  was  discharged,  the 
suits  having  been  settled  and  discontinued — that  no  claimant  appeared  in  said 
suit  by  Mayo  and  Tyler,  and  that  no  person  except  your  pe^tioner  has  inter- 
posed any  claim,  or  as  your  petitioner  believes,  has  any  claim  to  said  remnants 
and  surplus. 

Wherefore  your  petitioner  prays  that  this  Honorable  Court  will  make  an  order, 
directing  the  clerk  of  this  court  to  pay  over  to  the  petitioner,  or  her  proctors, 
the  amount  of  such  remnants  and  surplus  of  the  said  brig  M.  A.  Herrera,  now 
remaining  in  the  registry  of  this  court. 

{Verification  as  in  Form  No.  1.) 


No.   217. — ObDEB  op  BEFEBE17CE  ON  THE  ABOVE  PETITION. 

On  reading  and  filing  the  above  petition,  it  is  ordered,  that  it  be  referred  to 
Samuel  T.  Jones,  Esq.,  a  commissioner  of  this  court,  to  take  proof  of  the  facts 
therein  stated. 


No.  218.— Final  decbee  on  the  same. 
{Caption  as  in  Form  No,  176.) 

On  reading  and  filing  the  repoi*t  of  Samuel  T.  Jones,  Esq.,  United  States  Com- 
missioner, to  whom  it  was  referred  to  take  proof  of  the  matters  stated  in  the 
petition  in  the  above  matter,  by  which  it  appears  that  the  petitioner  was,  at  the 
time  of  the  sale  of  the  said  brig  M.  A.  Herrera,  by  the  marshal  of  this  district, 
the  sole  owner  of  the  said  vessel,  and  is  entitled  as  such  owner  to  the  remnants 
and  surplus  of  said  vessel  now  remjiining  in  the  registry  of  tliis  court,  and  that 
no  claims  have  been  made  to  said  remnants  and  surplus,  other  than  by  the  peti- 
tioner— and  that  there  are  no  liens  upon  the  same, — and  that  such  remnants  and 
surplus  amount  to  the  sum  of  two  thousand  six  hundred  and  twenty-one  dol- 
lars and  one  cent: 

Now,  on  motion  of  Benedict  A  Benedict,  proctors  for  the  petitioner,  it  is  or- 
dered, that  the  said  report  be,  and  tiie  same  is  hereby,  in  all  things  confirmed, 
and  it  is  hereby  further  ordered,  adjudged,  and  decreed  that  A.  M.  Eidley,  the 
petitioner  herein,  is  entitled  to  receive  from  the  registry  of  this  court  the  amount 
of  said  remnants  and  surplus,  as  claimed  in  her  petition,  and  that  the  same  be 
paid  to  her,  or  her  proctors  herein,  by  the  clerk  of  tiiis  court. 


No.  219.— Petition  to  bbing  in  thibd  pabty  undeb  bitle  69. 
To  the  Honorable  Addison  Brown,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
The  petition  of  the  Southern  Pacific  Company  respectfully  shows  to  the  court: 
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FiraL  That  the  petitioner  is  a  corporation,  duly  organized  and  existing  under 
the  laws  of  the  State  of  Kentucky,  and  is  and  was  at  the  times  hereinafter  men- 
tioned the  lessee  in  possession  of  the  steamship  Morgan  City. 

Second,  That  on  or  about  the  day  of  September,  1802,  a  libel  was  filed 

in  this  court  by  one  Frank  Theall  against  tlie  steamship  Morgan  City,  claiming 
to  recover  for  damages  to  the  F.  A.  Pierce  and  £.  S.  Beeman,  two  canal  boats 
belonging  to  him,  by  reason  of  a  collision  which  occurred  between  said  steam- 
ship and  said  canal  boats  on  the  17th  day  of  September,  1892. 

Third.  That  the  facts  and  circumstances  of  the  said  collision  were  as  follows: 
On  the  day  above  mentioned,  at  about  nine  o^clock  p.  m.,  the  said  Morgan  City 
was  coming  in  from  sea  on  her  way  to  her  pier,  25  (New)  N.  R.,  and  had  arrived 
off  the  Battei*y.  The  night  was  clear  and  the  tide  was  ebb,  and  the  Morgan 
City  was  properly  manned  and  equipped,  with  a  sailor  and  the  second  mate  for- 
ward on  lookout  and  her  master  in  charge  of  her  navigation,  and  all  her  officers 
and  crew  were  competent  and  were  properly  attending  to  their  duties.  After 
passing  the  Battery  her  speed  was  slow. 

FourtfL  When  about  off  the  Battery,  the  lights  of  a  tow  were  seen  ahead,  ap- 
parently moving  up  the  river;  and  which  was  much  nearer  the  New  York  than 
the  Jersey  shore  of  the  river,  but  so  lying  that  there  was  room  for  the  Morgan 
City  to  pass  between  the  tow  and  the  New  York  shore.  The  course  of  the  ship 
was  accordingly  laid  to  go  past  the  tow  on  that  side.  Before  the  stem  of  the 
tow  was  reached,  a  ferry  boat  came  out  from  the  New  York  shore  and  was  pass- 
ing across  the  bow  of  the  Morgan  City,  which  was  necessarily  stopped  to  allow 
her  to  pass.  As  soon  as  the  said  ferry  boat  had  crossed  her  bows,  tlie  Morgan 
City  having  come  in  nearer  the  piers  than  was  desirable,  started  ahead  slow  un- 
der a  starboard  wheel.  It  was  then  discovered  that  the  tow  had  apparently 
stopped  and  swung  in  the  tide  bowing  in  towards  the  New  York  shore,  so  as  to 
render  it  unsafe  for  the  Morgan  City  to  pass  between  it  and  the  New  York  shore. 
The  last  tiers,  also,  were  somewhat  crosswise  of  the  river,  and  the  boats  were 
exhibiting  no  light  whatever.  The  engines  of  the  Morgan  City  were  at  once 
reversed  and  her  wheel  put  hard-a-starboard,  so  as,  if  possible,  to  pass  under 
the  stern  of  the  tow,  and  at  the  time  of  collision  her  headway  was  about  en- 
tirely stopped,  but  nevertheless  she  struck  the  canal  boat  F.  A.  Pierce  on  her 
starboard  side,  doing  some  damage,  but  to  what  extend  this  petitioner  has  no 
knowledge.    The  collision  occurred  somewhere  off  Barclay  street. 

Fifth.  Petitioner  further  avers  that  at  the  time  of  the  said  collision,  the  said 
tow  was  in  charge  of  the  steamtug  Pocahontas,  and  that  the  collision  was 
wholly  or  partly  caused  by  the  fault  and  negligence  of  those  in  charge  of  the 
said  steamtug,  in  allowing  her  large  tow  to  occupy  such  a  position  in  the  river, 
in  being  too  close  to  the  New  York  shore,  in  not  keeping  her  tow  straight,  in 
not  starting  up  and  straightening  her  tow  on  the  approach  of  the  Morgan 
City,  in  allowing  it  to  drift  down  the  stream  with  the  ebb  tide,  in  not  giving 
alarm  whistles,  and  in  such  other  and  further  particulars  as  your  petitioner  may 
be  able  to  show  on  the  trial  of  the  said  suit;  and  that  the  said  steamtug  Poca- 
hontas is  a  necessary  and  proper  party  to  this  litigation,  and  ought  to  be  pro- 
ceeded against  herein. 

Sixth.  That  petitioner  files  herewith  its  answer  to  the  libel  and  a  proper  stip- 
ulation with  sufficient  surety  to  pay  to  tlie  libellant  and  to  any  claimant  or  new 
party  brought  into  this  suit,  by  virtue  of  the  process  herein  prayed  for,  all  such 
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costa,  damages  and  expenses  as  shall  be  awarded  against  the  ])etitioner  by 
this  court  upon  its  final  decree,  whether  rendered  in  the  original  or  appellate 
court. 

That  all  and  singular  the  premises  are  true,  and  the  steam  tug  Pocahontas  is 
now  within  the  jurisdiction  of  this  Honorable  Court. 

Wherefore,  it  prays  that  process  in  due  form  of  law  may  issue  against  the 
said  steam  tug  Pocahontas,  her  engines,  etc.,  and  that  all  persons  interested 
therein  may  be  cited  to  appear  and  answer  on  oath  this  petition  and  the  libel 
herein;  and  that  this  court  will  dismiss  the  libel  of  the  libellant  against  the 
said  steamship  Morgan  City,  and  will  hold  the  steamtug  Pocahontas  solely  liable 
for  the  said  collision,  or  will  make  such  other  or  further  order  or  decree  as  to 
law  and  justice  may  appertain. 

Chables  H.  Tweed,  Pi'octor  for  Petitioner, 

85  Wall  Street,  New  York, 

Robert  D.  Benedict,  Advocate. 

( Verification  as  in  Form  No,  1.) 

No.  220. — Specification  op  lien. 
(Laws  of  New  York,  1862,  ch.  482,  etc.) 

City  and  County  of  New  Tork^  as, 

John  Doe,  of  the  city  of  New  York,  being  duly  sworn,  deposes  and  says  that 
he  claims  a  lien  upon  the  bark  Helen,  a  seagoing  and  oceanbound  vessel,  her 
tackle,  apparel  and  furniture,  for  a  debt  amounting  to  $50  or  upwards  [or  $15 
if  not  a  seagoing  or  oceanbound  vessel],  contracted  by  William  Allison,  the 
master  [or  owner,  charterer,  builder  or  consignee,  or  the  agent  of  either  of 
them]  of  said  vessel,  within  this  state,  for  the  following  purposes: 

On  account  of  work  done,  or  materials  or  other  articles  furnished  in  this 
state  for  or  towards  the  building,  repairing,  fitting,  furnishing  or  equipping 
guch  ship  or  vessel. 

(Or) 

For  such  provisions  and  stores  furnished  within  this  state  as  were  fit  and 
proper  for  the  use  of  such  vessel,  at  the  time  when  the  same  were  furnished. 

{Or) 

On  account  of  the  wharfage  and  expenses  of  keeping  such  vessel  in  port, 
including  the  expense  incurred  in  employing  persons  to  watch  her. 

(Or) 

On  account  of  loading  or  unloading,  or  for  advances  made  for  the  purpose  of 
procuring  necessaries  for  such-ship  or  vessel,  or  for  the  insurance  thereof. 
(Or^ — whenever  the  debt  amounts  to  $25  or  upwards,) 

On  account  of  the  towing  or  piloting  of  such  vessel,  or  on  account  of  the 
insurance  or  premium  of  insurance  of  or  on  such  vessel,  or  her  freight. 

That  annexed  hereto  is  a  bill  of  the  particulars  of  such  claim,  which  bill  is 
correct  [or,  a  copy  of  the  contract  under  which  the  work  was  done] ;  and  the 
amount  of  such  lien  claimed  to  be  due  from  such  vessel,  and  now  due  and 
unpaid,  is  the  sum  of  five  hundred  dollars. 

John  Doe. 
Sworn  to  before  me  this  day  f 

of  18    .  S 

(Annex  itemized  bill  or  contract.) 
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No.   221. — LETTEB8  BOOATORY, 

United  States  qf  America^  Department  of  State. 

To  all  to  whom  these  presents  shall  come,  Greeting: 

I  certify  that  tlie  document  hereunto  annexed  is  under  the  seal  of  the  Depart* 

ment  of  Justice  of  the  United  States;  and  is  entitled  to  full  faith  and  credit 

In    testimony  whereof,   I,   John    W.   Foster,   Secretary  of 

State  of  the  United  States,  have  hereunto  subscribed  my 

name,  and  caused  the  seal  of  the  Department  of  State  to 

[seal]  be  affixed. 

Done  at  the  city  of  Washington  on  tliis  4th  day  of  October, 
A.  D.  1892,  and  of  the  Independence  of  the  United  States 
of  America  the  one  hundred  and  seyenteenth. 

John  W.  Fostek. 

Department  of  Justice.  > 
Washington,  D.  C,  October  4,  1892.  S 
I,  William  H.  H.  Miller,  Attorney  General  of  the  United  States,  do  hereby 
certify  that  Addison  Brown,  whose  name  is  signed  to  the  accompanying  papers, 
is  now,  and  was  at  the  time  of  signing  the  same.  United  States  District  Judge 
in  and  for  the  Southern  District  of  New  York. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused 
[seal]  the  seal  of  the  Department  of  Justice  to  be  affixed,  on  the 

day  and  year  first  above  written. 

W.  H.  H.  Miller,  Attorney  General. 

The  President  of  the  United  States  of  America,  to  the  Chief  Justice  and  As- 
sistant Justices  of  the  Court  of  General  Assize,  being  one  of  Her  Britannic 
Majesty^ s  Courts  of  Judicature  of  the  Bermuda  Islands,  at  the  town  of  Ham- 
ilton, in  the  Islands  of  Bermuda,  Greeting: 

Whereas,  there  is  now  pending  in  our  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  a  certain  suit  in  rem  against  three  hundred 
and  thirteen  barrels  of  whiskey,  wherein  the  United  States  of  America  is  Hbel- 
lant  and  Nathan  Hofheimer  is  claimant  (a  copy  of  the  pleadings  in  which  pro- 
ceeding more  particularly  referring  to  the  serial  numbers  of  said  barrels  being 
hereto  annexed  for  your  information  and  convenience),  and  it  has  been  suggested 
to  us  that  the  facts  as  alleged  by  the  libellant,  the  United  States  of  America, 
will  appear  by  the  testimony  of,  and  by  evidence  in  the  possession  of  Henry  C. 
Outerbridge,  and  other  witnesses  to  be  hereafter  named  and  pointed  out  to  you 
by  the  proctor  or  agent  for  the  said  libellant,  who  can  produce  and  give  com- 
petent evidence  and  testimony  concerning  the  matters  above  mentioned,  and  who 
are  residents  within  your  jurisdiction,  and  without  whose  testimony  justice  can- 
not completely  be  done  between  the  parties  to  the  said  suit,  and  tliat  the  claim- 
ant is  desirous  of  having  the  evidence  of  other  witnesses  residing  in  your 
jurisdiction  taken  and  certified  on  his  behalf; 

We  therefore  request  you  that  in  furtherance  of  justice  you  will  examine  into 
the  following  matters,  viz.,  when,  by  whom,  on  what  vessel,  and  at  what  place 
the  three  hundred  and  thirteen  barrels  of  whiskey  proceeded  against  in  this  suit 
were  impoi-ted  into  the  Islands  of  Bermuda;  by  whom  said  barrels  of  whiskey 
were  wai*ehoused;  who  had  control  and  who  was  the  owner  thereof;  who  gauged 
the  same  at  any  time  while  they  were  in  the  Islands  of  Bermuda;  whetlier  the 
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owner  thereof  ever  examined  said  barrels  of  whiskey  while  they  were  in  Ber- 
muda; if  so,  when  and  where;  whether  the  said  owner  of  said  barrels  of  whiskey 
ever  requested  the  person  who  warehoused  said  barrels  of  whiskey  to  doctor,  or 
add  spirits  to,  change  the  condition  of,  or  manipulate  in  any  way  the  same;  and 
whether  said  barrels  of  whiskey  were  ever,  while  in  the  Islands  of  Bermuda, 
doctored,  changed  in  condition,  or  manipulated  in  any  way  by  any  one,  and  if 
so,  when  and  where,  and  by  whom,  and  by  whose  instructions.  Also,  when, 
and  on  what  vessel,  and  consigned  to  whom,  were  said  barrels  of  whiskey  re- 
turned to  this  country ; 

And  that  you  will  by  the  proper  and  usual  process  of  your  court,  cause  and 
require  Henry  C.  Outerbridge,  and  the  other  witnesses  to  be  hereafter  named 
and  pointed  out  to  you  by  the  proctor  or  agent  for  either  party  herein,  to  attend 
before  you  or  one  of  you,  or  before  some  person  to  be  appointed  by  you  for  that 
purpose,  and  after  they  and  each  of  them  shall  have  made  oath  or  affirmation  to 
speak  the  truth,  the  whole  truth  and  nothing  but  the  truth,  that  you  will  cause 
the  said  Henry  C.  Outerbridge  to  produce  the  following  papers  and  documents, 
viz.: 

First.  All  letters  and  cablegrams  received  by  Henry  C.  Outerbridge  at  any 
time  from  the  American  Export  and  Warehouse  Company,  of  Cincinnati,  Ohio; 
from  the  firm  of  A.  Pfirrmann  &  Co.,  of  Cincinnati,  Ohio;  from  the  firm  of  Pflrr- 
mann  A  Herzog,  Cincinnati,  Ohio;  from  George  Herzog,  Cincinnati,  Ohio;  from 
Andrew  Pfirrmann,  Cincinnati,  Ohio;  or  from  any  other  person  in  any  manner 
relating  to  cei*tain  barrels  of  whiskey  or  any  part  thereof  received  by  him,  the 
said  Henry  C.  Outerbridge,  at  St.  George,  Bermuda,  from  the  port  of  Newport 
News,  Virginia,  in  the  year  1883,  and  shipped  to  him,  the  said  Henry  C.  Outer- 
bridge,  from  the  said  port  of  Newport  News,  Virginia,  on  board  the  vessel 
Freja,  on  or  about  the  22d  day  of  May,  1883,  and  on  board  the  vessel  Warren 
B.  Potter,  on  or  about  the  7th  day  of  July,  1883,  and  on  board  the  vessel  Pay- 
son  Tucker,  on  or  about  the  eighteenth  day  of  July,  1883,  and  stored  by  him 
in  his  warehouse  at  the  town  of  St.  George,  Bermuda,  and  thereafter  removed 
by  him  from  the  town  of  St.  George  to  the  town  of  Hamilton,  Bermuda,  and 
there  stored  by  him  in  his  warehouse  in  said  last  named  town.  And  more 
especially  a  letter  received  by  him,  the  said  Henry  C.  Outerbridge,  from  the 
American  Export  and  Warehouse  Company,  Cincinnati,  Ohio,  at  some  time  sub- 
sequent to  the  month  of  March,  1890,  which  said  letter  related  to  the  matter  of 
doctoring  said  barrels  of  whiskey  or  a  part  thereof,  that  is  to  say,  of  adding  to 
said  barrels  of  whiskey  or  a  part  thereof,  alcohol  or  spirits,  and  directed  that 
such  doctoring  should  not  be  done. 

Second,  All  copies  of  letters  and  cablegrams  written  and  sent  by  Henry  C. 
Outerbridge  at  any  time  to  the  American  Export  and  Warehouse  Company, 
Cincinnati,  Ohio;  to  the  firm  of  A.  Pfirrmann  &  Co.,  Cincinnati,  Ohio;  to  the 
firm  of  Pfirrmann  &  Herzog,  Cincinnati,Ohio;  to  Andrew  Pfirrmann,  individu- 
ally, or  to  George  Herzog,  individually,  or  to  any  other  person  in  any  manner 
relating  to  said  barrels  of  whiskey  or  any  part  thereof.  And  more  especially  a 
copy  of  his  letter  to  the  American  Export  and  Warehouse  Company,  of  Cincin- 
nati, Ohio,  written  at  some  time  subsequent  to  the  month  of  March,  1800,  asking 
and  inquiring  if  said  American  Export  and  Warehouse  Company  would  permit 
or  were  willing  that  said  whiskey  or  any  part  thereof  should  be  doctored  or 
changed  in  any  way  by  the  introduction  and  addition  thereto  of  i^cohol  or 
spirits. 
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Third.  All  books,  books  of  accoant,  or  any  other  memorandnm  showfD^  the 
marks  and  serial  d  umbers  of  the  barrels  or  any  part  thereof  containing  said 
whiskey  stored  in  the  warehouse  of  Henry  C.  Outerbridge  as  aforesaid. 

Fourth,  All  rec(>rds  of  the  gauges  of  said  barrels  of  whiskey  or  any  part  there- 
of which  may  have  been  made  while  said  barrels  of  whiskey  were  at  Bermuda. 

And  that  you  will  cause  the  originals  of  such  docilments,  letters,  papers  and 
entries  in  any  books  or  books  of  account,  or  duly  certified  copies  thereof,  to  be 
returned  to  us  hereunder. 

And  also  that  you  will  cause  the  said  Henry  C.  Outerbridge  and  the  other  wit- 
nesses to  be  hereafter  named  and  pointed  out  to  you  by  the  proctor  or  agent  for 
either  party  herein  to  answer  upon  their  oaths  the  questions  to  be  propounded 
to  them  and  each  of  them,  and  that  yon  will  cause  the  said  questions  and  the 
answers  of  said  witnesses  theretp  to  be  reduced  to  writing,  and  the  writing  con- 
taining said  questions  and  answers  to  be  signed  by  them  and  verified  by  the  sig- 
natures of  yourselves,  or  one  of  you. 

And  that  you  will  cause  the  documents,  letters,  papers  and  entries  in  any  books 
or  books  of  account  produced  by  said  Henry  C.  Outerbridge,  or  duly  certified 
copies  thereof,  and  the  testimony  of  the  said  Henry  C.  Outerbridge  and  of  the 
other  witnesses  to  be  hereafter  named  and  pointed  out  to  you  by  the  proctor  or 
agent  for  either  party  herein,  together  with  these  presents,  to  be  returned  to  us 
by  mail  under  cover  addressed  to  the  Consul  of  the  United  States  of  America 
nearest  to  the  place  where  these  Letters  Rogatory  may  be  executed,  to  be  re- 
turned by  him  to  the  Clerk  of  the  United  States  District  Court  for  the  Southern 
District  of  New  York,  New  York  City,  New  York. . 

And  we  shall  be  ready  and  willing  to  do  the  same  for  you  in  a  similai*  case 
when  required. 

Witness  the  Honorable  Addison  Brown,  Judge  of  the  United  States  District 
Court  for  the  Southern  District  of  New  York,  and  the  seal  of  said  District  Court 
at  the  city  of  New  York  in  tlie  Southern  District  of  New  York,  the  first  day  of 
October  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-two. 
[seal]  Samuel  H.  Lyman, 

Clerk. 
United  States  of  America,  Southern  District  qf  New  Yorky  »8. : 

I,  Addihon  Brown,  Judge  of  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  New  York,  do  hereby  certify  that  Samuel  H.  Lyman, 
whose  signature  is  attached  to  the  Letters  Rogatory  hei*eto  annexed,  was  at  the 
date  thereof,  the  Clerk  of  the  District  Court  of  the  United  States  in  and  for  the 
Southern  District  of  New  York;  that  the  official  acts  and  doings  of  said  clerk  are 
entitled  to  full  faith  and  credit,  and  that  the  attestation  to  said  Letters  Rogatory 
is  in  due  form  of  law. 

I  further  certify  that  the  seal  attached  to  said  Letters  Rogatory  is  the  seal  of 
this  court. 

Witness  my  hand  and  the  seal  of  said  court  at  the  city  of  New  York  the  first 
day  of  October  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
two. 

[seal]  Addison  Brown, 

United  States  District  Judge. 
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No.  222. — Same  on  interrogatories. 

The  President  of  the  United  States  of  America,  to  any  judge  or  tribunal  hav- 
ing jurisdiction  of  civil  causes,  at  Havana,  in  the  Island  of  Cuba. 
Whereas  a  certain  suit  is  pending  in  our  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  in  which  James  Jones  is  libellant,  and 
John  D.  Nelson,  Henry  Abbot,  and  Joseph  E.  Tatem  are  claimants  of  the  schooner 
Perseverance,  her  tackle,  apparel,  furniture,  and  cargo,  and  it  has  been  suggested 
to  us  that  there  are  witnesses  residing  within  your  jurisdiction,  without  whose 
testimony  justice  cannot  be  completely  done  between  the  said  parties:  We  there- 
fore request  you  that  in  furtherance  of  justice,  you  will,  by  the  proper  and  usual 
process  of  your  court,  cause  such  witness  or  witnesses  as  shall  be  named  or 
pointed  out  to  you  by  the  said  parties,  or  either  of  them,  to  appear  before  you, 
or  some  competent  person  by  you  for  that  purpose  to  be  appointed  and  author- 
ized, at  a  precise  time  by  you  to  be  fixed,  and  there  to  answer  on  their  oaths  or 
affirmations  to  the  several  interrogatories  hereunto  annexed,  and  that  you  will 
cause  their  depositions  to  be  committed  to  writing,  and  returned  to  us  under 
cover,  duly  closed  and  sealed  up,  together  with  these  presents.  And  we  shall 
be  ready  and  willing  to  do  the  same  for  you  in  a  similar  case,  when  required. 

Witness,  the  Honorable  Samuel  R.  Betts,  judge  of  the  said  court,  at  the  city 
of  New  York,  the  tenth  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty,  and  of  our  independence  the  forty-fourth. 

A.  B.,  Clerk. 
C.  D.,  Proctor  for  Libellant. 
£.  F.,  Proctor  for  Claimant. 

{Certificates  cls  in  preceding  Form.) 

{Annex  Interrogatories.) 

No.  223.— Notice  of  appeal. 

United  States  District  Court,  Southern  District  qf  New  York, 

Bobert  Sinolehurst  bt  al., 

Libellants, 

vs. 

La  Compagnie  Generals 

Transatlantique, 

Respondent 

Sirs: — Please  take  notice  that  the  libellants  herein  hereby  appeal  from  the 
final  decree  made  and  entered  herein  on  the  6th  day  of  October,  1891,  to  the 
next  United  States  Circuit  Court  of  Appeals  for  the  Second  Cii*cuit,  to  be  holden 
in  and  for  said  Circuit,  at  the  City  of  New  York. 
Dated  New  York,  October  12,  1891.  Yours,  etc., 

Sidney  Chubb, 
Proctor  for  Libellantf. 
To  Messrs.  Coudert  Brothers, 

Proctors  for  Respondent. 
Samuel  H.  Ltman,  Esq., 

Clerk. 
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No.  224.— AssiamfSNT  of  ebbobs. 

United  States  District  Court,  Southern  District  of  New  York. 

ROBEBT  SlNOLBHUBST  ET  AL.,  ' 

Libellants, 
vs. 
La  Cokpagnie  GEinsBALE 
Tbansatlantiqxte. 

assignment  of  ebbobs. 

The  libellants  hereby  assign  errors  in  the  rulings  and  proceedings  of  the 
District  Court  herein,  as  follows: 

First  For  that  the  couii;  sustained  the  objection  made  on  behalf  of  the  re- 
spondent herein  to  the  following  question  propounded  to  the  master  of  the 
steamship  La  Champagne^  Jean  Laurente  Boyer,  upon  cross-examination  by 
the  advocate  for  the  libellants : 

"  Q.  Wliat  information  or  instruction  did  you  intend  the  master  of  the  Lis- 
bonense  to  gather  from  your  answer  of  one  whistle  to  his  one  whistle  ?" 

Second,  For  that  the  court  erred  in  denying  the  libellants*  motion  to  strike 
from  the  record  the  answer  of  the  master  of  La  Champagne  to  a  question  pro- 
pounded upon  cross-examination  by  the  libellants,  as  follows: 

"  Q.  You  think,  then,  that  the  pilot  ought  to  have  known  it  was  your  vessel 
La  Champagne  that  showed  lights  off  the  point  of  the  Hook  ?  A.  I  think  that 
most  of  the  pilots  know  the  signals  of  our  company,  and  they  know  what 
steamer  ought  to  go  out  a  certain  day." 

Third,  For  that  the  court  erred  in  denying  the  libellants'  motion  to  instruct 
the  said  witness  to  answer  the  said  last  quoted  question  by  **  Yes"  or  **No." 

Fourth,  For  that  the  court  erred  in  overruling  the  objection  made  by  the 
libellants  to  the  following  question  as  being  incompetent  on  redirect  examina- 
tion, propounded  on  the  redirect  examination  of  the  master  of  La  Champagne: 

**  Q.  You  have  made  a  diagram,  have  you  not,  to  show  the  effect,  or  rather 
the  result  of  yom*  turning  your  course  to  starboard  after  sighting  the  Lisbon- 
ense?"  » 

Fifth,  For  that  the  court  erred  in  excluding  the  following  question  propounded 
by  the  libellants  upon  cross-examination  of  Henry  A.  De  Vere,  pilot  of  La 
Champagne: 

"  Q.  Then  why  did  you  accept  that  signal  when  it  was  given  ?  A.  For  cour- 
tesy's sake,  which  is  the  practice  of  the  port. 

**  Q.  Supposing  you  had  been  discourteous  on  this  occasion  for  reasons  of  your 
own,  what  would  you  have  done  ?    Objected  to.    Objection  sustained." 

Sixth,  For  that  the  court  erred  in  entering  a  final  decree  dismissing  the  libel 
herein. 

Seventh,  For  that  the  court  erred  In  refusing  to  enter  a  decree  in  favor  of 
these  libellants  for  the  damages  sustained  by  them  by  reason  of  the  collision  set 
forth  in  the  pleadings  herein,  with  interest  and  costs,  and  in  not  adjudging  the 
respondents  and  their  servants,  the  master  and  crew  of  their  said  steamship 
La  Champagne,  at  fault  for  said  collision. 

Dated  New  York,  October  14,  1891.  Sidney  Chubb, 

Proctor  for  Libellants. 
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No.  225.— Assignment  of  brbobs — bhobt  fobm. 
United  States  District  Courts  SoutJiem  District  qf  New  Tork. 

Bbenezeb  H.  Davis,  as  Masteb,  etc.,  ' 
vs, 

A  Caboo  of  Chalk,  lately  laden  on  the 
Ship  Glenfinlab.  Howard  Flem- 
ing, Claimant  and  Appellant. 

The  above  named  claimant  and  appellant  hereby  assigns  error  to  the  decree 
of  the  District  Court  of  the  United  States  for  the  Southern  District  of  New 
York  in  the  above  named  case,  in  the  following  particulars: 

First  In  that  it  ordered,  adjudged  and  decreed  that  the  libellant  should  re- 
cover against  said  cargo  of  chalk  the  sum  of  one  thousand  eight  hundred  and 
seventy-two  and  15-100  dollars,  and  that  the  cai'go  of  chalk  should  be  con- 
demned therefor. 

Second,  In  that  it  did  not  make  a  decree  dismissing  the  libel,  with  the  costs 
of  the  District  Court 

Dated  New  York,  July  24,  1891. 

Benedict  <fe  Benedict, 
Proctors  for  Claimant  and  Appellant. 


No.  226.— Petition  of  appeal. 
United  States  District  Courts  Eastern  District  qf  New  York* 

The  Cobnull  Steamboat  Company,  ' 
Libellant  and  Appellee, 
vs. 
The  Febbyboat   Jebsey   City,  her 
engines,  etc.    The  Pennsylvania 
Kailboad  Company,  Claimant  and 
Appellant. 

To  the  Judges  of  the  United  States  Circuit  Court  of  Appeals  for  the  Second 

Circuit. 

The  petition  of  the  Pennsylvania  Railroad  Company  respectfully  shows  to  the 
court: 

That  on  or  about  June  7,  1889,  the  libellant  filed  a  libel  in  the  United  States 
District  Court  for  the  Eastern  District  of  New  York  against  the  said  ferryboat 
Jersey  City,  praying  that  for  the  reasons  set  forth  in  said  libel  it  might  be  awa];d- 
ed  the  damages  claimed  in  the  same. 

That  tliereafter  your  petitioner  appeared  in  the  said  suit,  and  on  or  about 
June  21,  1889,  having  made  due  claim  to  the  said  ferryboat,  filed  an  exception 
and  answer  in  this  cause,  praying  that  said  libel  might  be  dismissed  for  the 
causes  therein  set  forth. 

That  thereafter  and  on  or  about  the  26th  day  of  April,  1890,  the  said  cause 
came  on  to  be  tried  upon  the  issues  joined  as  aforesaid  before  the  Honorable 
Charles  L.  Benedict,  the  judge  of  said  coui-t,  and  such  proceedings  were  there- 
upon had  tliat  on  or  about  November  11,  1890,  the  judge  of  said  court  pro- 
nounced in  favor  of  the  libellant  and  caused  to  be  entered  an  interlocutory 
decree  on  November  18,  1890,  granting  to  the  libellant  its  damages,  to  be  proved 
before  a  commissioner  of  said  court 

That  thereafter  such  proceedings  were  had,  further  testimony  having  beec 
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taken  before  said  oommiBsioner,  that  a  rehearing  was  applied  for  by  your  pet! 
tioner  upon  said  testimony  so  as  aforesaid  taken,  which  motion  was,  on  July  17, 
1891,  argued  and  submitted  to  said  court,  and  on  October  14th  of  said  year  de- 
nied by  said  court 

That  thereafter,  the  said  commissioner  having  made  his  report  and  the  same 
having  been  confirmed,  such  proceedings  were  had  that  on  October  27,  1891,  a 
final  decree  in  this  cause  was  entered  for  the  libellant  and  against  the  said  ferry- 
boat, her  claimant  and  stipulators,  for  the  sum  of  $1,406.66. 

That  your  petitioner  is  advised  and  insists  that  said  final  decree  is  erroneous 
in  that  it  decrees  the  payment  of  the  libellant^s  claim,  with  costs,  and  awards 
any  sum  whatever  as  damages  to  the  libellant,  and  does  not  dismiss  its  libel. 

For  these  and  other  reasons  your  petitioner  appeals  from  the  said  final  decree 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  and  on  said 
appeal  intends  to  seek  a  new  decision  on  tlie  law  and  on  the  facts  upon  the  plead- 
ings and  proofs  in  said  District  Court,  as  well  upon  the  hearing  before  the  said 
judge  as  before  the  said  commissioner,  and  upon  new  pleadings  and  proofs  to  be 
introduced  in  this  court,  and  to  that  end  prays  that  the  records  and  proceed- 
ings of  said  court  may  be  returned  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  and  that  the  said  decree  may  be  reversed  and  the  libel  be 
dismissed,  with  costs,  in  tlie  District  Court  and  in  this  court,  to  your  petitioner. 

Dated  New  York  City,  November  18,  1891. 

Robinson,  Bright,  Bibdle  &  Wabd, 
Proctors  for  the  Pennsylvania  R.  R.  Co.,  Claimant  and  Appellant. 

The  foregoing  appeal  is  hereby  allowed. 

Dated  November  18,  1891. 

£.  Henby  Lacombe,  Judge. 


No.  227.— Bond  on  appeal  not  stayino  execution. 

Enow  all  men  by  these  presents.  That  we,  A.  B.,  residing  at  West  e2d 

St.,  in  tlie  city  of  New  York,  and  C.  D.,  residing  at  East  IBlst  St.,  New 

York,  are  held  and  firmly  bound  unto  John  Doe,  in  the  sum  of  two  hundred 
and  fifty  dollars,  to  be  paid  to  the  said  John  Doe,  his  heirs,  executors,  adminis- 
trators or  assigns,  for  the  payment  of  which  well  and  truly  to  be  made,  we  bind 
ourselves  and  each  of  us,  our  and  each  of  our  heirs,  executors  and  administra- 
tors, jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals  and 
dated  the  day  of  ,  1893. 

Whereas,  £.  F.,  as  appellant,  has  prosecuted  an  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit,  from  a  decree  of  the  District  Court 
of  the  United  States,  bearing  date  the  day  of  ,  1893,  in  a  suit 

wherein  John  Doe  is  libellant  against  the  steam  lighter  Alert,  her  engines,  etc : 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  above 
named  appellant,  E.  F.,  shall  prosecute  said  appeal  with  effect,  and  pay  all  costs 
which  may  be  awarded  against  him  as  such  appellant  if  the  appeal  is  not  sus- 
tained, then  this  obligation  shall  be  void,  otherwise  the  same  shall  be  and  re< 
main  in  full  force  and  effect.  A.  B. 

CD. 

Sealed  and  delivered  and  taken  and 
acknowledged  this  day 

of  1893,  before  me. 

(Juatijication  and  approval  as  in  the  following  Form.) 


Digitized  by 


Google 


PRACTICAL  FORMS.  631 

No.  228. — BovD  ON  appeal  stating  bxkcution. 

Know  all  men  by  these  presents,  That  we,  A.  B.,  residing  at  West  62d 

St.,  New  York,  and  C.  D.,  residing  at  East  IBlst  St,  New  York,  are  held 

and  firmly  bound  unto  John  Doe,  in  the  sum  of  two  hundred  and  fifty  dollars, 
and  in  the  further  sum  of  fifteen  hundred  dollars,  to  be  paid  to  the  said  John 
Doe,  his  heirs,  executors,  administrators  or  assigns,  for  the  payment  of  whicli 
well  and  truly  to  be  made,  we  bind  ourselves,  and  each  of  us,  our  and  each  of 
our  heirs,  executors  and  administrators,  jointly  and  severally  firmly  by  these 
presents.    Sealed  with  our  seals  and  dated  the  day  of  in  the 

year  of  our  Lord,  one  thousand  eight  hundred  and  ninety-three. 

Whereas,  !E.  F.,  as  claimant  of  the  steam  lighter  Alert,  has  appealed  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  from  a  decree  of 
the  District  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
bearing  date  the  day  of  1893,  in  a  suit  in  which  John  Doe  is  libel- 

lant  against  the  steam  lighter  Alert,  her  engines,  etc.,  and  ordering  the  said 
steam  lighter  Alert  and  her  stipulators  to  pay  libellants  the  sum  of  $750;  and, 
whereas,  said  £.  F.  desires,  during  the  progress  of  such  appeal,  to  stay  the  execu- 
tion of  the  said  decree  of  the  District  Court: 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  above 
named  appellant  £.  F.,  shall  prosecute  said  appeal  with  effect  and  pay  all  costs 
which  may  be  awarded  against  him  as  such  appellant  if  the  appeal  is  not  sus- 
tained, and  shall  abide  by  and  perform  whatever  decree  may  be  rendered  by  the 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit  in  this  cause,  or 
on  the  mandate  of  said  court  by  the  court  below,  then  this  obligation  shall  be 

void,  otherwise  the  same  shall  be  and  remain  in  full  force  and  effect. 

A.  B., 

Sealed  and  delivered  and  taken  and  1  C*  ^^* 

acknowledged,  this  21st  day  of  > 
May,  1893,  before  me,  etc.  J 

United  States  of  Americay  Southern  District  of  New  York,  ss, 

A.  B.  and  C.  D.  being  severally  duly  sworn,  each  deposes  and  says  that  he  re- 
sides in  the  Southern  District  of  New  York,  and  that  he  is  worth  the  sum  of 
three  thousand  Aye  hundred  dollars  over  and  above  aU  his  just  debts  and  liabil- 
ities. 
Sworn  to  this  21st  day  of  May,  a. 

D.  1893,  befora  me,  etc. 
This  bond  approved  as  to  form  and  amount  and  sufficiency  of  surety. 

£.  Hbnby  Lacombe, 
Judge  of  United  States  Circuit  Court  of  Appeals. 
Dated,  New  York,  ,  1893. 


No.  229.— Notice  op  phjcng  bond  on  appeal. 

United  Slates  District  Court  for  the  Southern  District  of  New  York. 
A.  B.,  Appellant,  \ 

vs.  I 

C.  D.,  Appellee.    J 

Gentlemen:  Please  take  notice  that  the  bond  on  the  appeal  herein  has  beeik 
this  day  filed  in  the  office  of  the  Clerk  of  the  District  Court  of  the  United  States 
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for  the  Southern  District  of  New  York,  and  executed  and  given  by  E.  F.,  mer- 
chant, of  No.  Front  street,  and  whose  residence  is  at  No.  W.  57tb 
street,  in  the  city  of  New  York, — and  G.  H.,  merchant,  of  No.  Front  street, 
and  whose  residence  is  at  No.         W.  81st  street,  in  said  city. 

Yours,  etc., 

L.  M., 
Proctor  for  Appellant. 
New  York,  August  2d,  18 
To  Esqrs., 

Proctors  for  Appellee. 


No.  230.— Citation. 
United  States  qf  America,  ss. 

By  the  Honorable  E.  Henry  Lacombe,  one  of  the  Judges  of  the  United  States 

Circuit  Court  of  Appeals  for  the  Second  Circuit. 
To  Israel  J.  Merritt  and  Israel  J.  Merritt,  Jr.,  libellants  against  the  steamship 

Venezuela,  her  tackle,  etc.,  and  her  cargo. 

Whereas,  the  claimants,  John  Dallett,  Ernest  C.  Bliss,  William  B.  Boulton, 
John  Schimmel  and  William  Bliss,  composing  the  firm  of  Boulton,  Bliss  &  Dal- 
lett, have  lately  appealed  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  from  a  decree  lately  rendered  by  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  awarding  said  Israel  J. 
Merritt  and  Israel  J.  Merritt,  Jr.,  as  salvors,  the  sum  of  thirty-three  thousand 
five  hundred  dollars  for  their  salvage  services  to  the  said  steamship  Venezuela, 
her  tackle,  etc.,  and  her  cargo,  and  have  filed  the  security  required  by  law: 

Therefore,  you  are  hereby  cited  to  appear  before  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Circuit,  at  the  city  of  New  York,  on  the  28th 
day  of  June  next,  to  do  and  receive  what  may  appertain  to  justice  to  be  done 
in  the  premises. 

Given  under  my  hand,  at  the  city  of  New  York,  on  the  81  st  day  of  May,  in 
the  year  one  thousand  eight  hundred  and  ninety-two,  and  of  the  Independence 
of  the  United  States  the  one  hundred  and  sixteenth. 

E.   HbNBY  LACOliBB, 

Judge  of  the  United  States  Circuit  Court  of  Appeals. 

Service  of  foregoing  citation  is  hereby  admitted  this  1st  day  of  June,  1892. 

Benedict  <&  Benedict, 

Proctors  for  Libellants. 


No.  231. — Clebk's  cebtificatb  to  apostles. 

United  States  qf  America,  Southern  District  cf  New  Tark. 

Robebt  Sinqlehxtbst  et  al,  Libellants, 

vs. 

La  Compaqnie  Genebale  Tbansatlantiqub, 

Respondent. 

I,  Samuel  H.  Lyman,  Clerk  of  the  District  Court  of  the  United  States  of 
America  for  the  Southern  District  of  New  York,  do  hereby  certify  that  the 
foregoing  is  a  correct  transcript  of  the  record  of  the  District  Court  in  the  above 
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entitled  cause,  made  up  pursuant  to  Rule  No.  52  in  Admiralty  of  the  United 
States  Supreme  Court. 

In  testimony  whereof.  I  have  caused  the  seal  of  the  said  court  to  be  hereunto 

affixed,  at  the  city  of  New  York,  in  the  Southern  District  of  New  York,  this 

day  of  October,  in  the  year  of  our  Lord  one  tliousand  eight  liundred  and 

ninety-one,  and  of  the  Independence  of  the  said  United  States  the  one  hundred 

and  sixteenth. 

Sami«.  H.  Lyman, 
[seal]  Clerk. 

No.  232.— KOTICB  OF  APPEABANOB  IN  THE  APPEIXATE  COUBT. 

United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit. 

A.  B.  and  C.  D., 

Libellants  and  Appellants, 

vs. 

The  Baio  Extra,  heb  tackle,  etc. 

E.  F.,  Claimant  and  Appellee. 

The  clerk  will  enter  my  appearance  for  the  above  named  claimant  and 
appellee. 

L.  M. 

{This  must  be  signed  by  a  member  of  the  Bar  qf  this  Court,    Individual^  and  not 
firm  names  must  be  signed.) 


No.  233.— Notice  op  motion  fob  mandate. 
United  Staten  Circuit  Court  qf  Appeals  for  the  Second  Circuit. 

A.  B.  AND  C.  D., 

Libellants  and  Appellants, 

vs. 

The   Brig   Extra,  heb   Tackle,  ETa 
£.  F.,  Claimant  and  Appellee. 
Gentlemen: — Please  take  notice  that  we  shall  present  the  proposed  order  and 
mandate,  of  which  a  copy  is  herewith  served  upon  you,  to  this  court,  for  the  set- 
tlement thereof  on  the  27th  day  of  April,  1893,  at  the  opening  of  the  court,  or  as 
soon  thereafter  as  counsel  can  be  heard.    * 
Dated  New  York,  April  25,  1893.  Yours,  etc., 

A.  &  B., 
Proctors  for  Claimant  and  Appellee. 
To  C.  &  D., 

Libellant*s  Proctoi-s. 


No.  234. — Obdeb  fob  Mandate. 

At  a  stated  term  of  the  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  held  at  the  Court  Boom  in  the  Federal  Building  in  the  City  of  New  York 
on  the  27th  day  of  April,  1893,— 

Present:— Hon.  William  J.  Wallace, 
Hon.  E.  Henry  Lacombe, 
Hon.  Nathaniel  Shipman, 

Circuit  Judges. 
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A.  B.  AKD  C.  D., 

Libellants  and  Appellants, 

vs. 

The   Bbig   Extra,  her   Tackle,    etc. 
£.  F.,  Claimant  and  Appellee. 

This  cause  having  come  on  to  be  heard  on  the  appeal  of  the  claimant  herein 
from  a  final  decree  of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  entered  Apiil  20,  1892,  and  having  been  argued  and  sub- 
mitted, and  due  deliberation  having  been  had,  now  on  motion  of  A.  and  B.,  ap- 
pellee^s  proctora,  it  is  ordered,  adjudged  and  decreed  that  the  said  decree  of  tiie 
said  District  Court  be  and  the  same  is  hereby  affirmed,  with  interest  and  cost^ 
and  tliat  a  mandate  issue  from  this  court  to  said  District  Court  herein  in  the 
form  hereto  attached. 


No.  235,— Mandate. 

United  States  of  America^  ss. 

The  President  of  the  United  States  of  America,  to  the  Hon- 
orable the  Judge  of  the  Distiict  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  Greeting:  Whereas,  lately 
[seal]  in  the  District  Court  of  the  United  States  for  the  Southern 

District  of  New  York,  before  you,  in  a  cause  between  Fred- 
erick W.  Yanderbllt,  libellant  and  appellee,  and   the  steam 
yacht  Conqueror,  etc.,  her  engines,  etc.,  J.  Sloat  Fassett,  claim- 
ant and  appellant,  the  decree  of  the  said  court  is  in  the  words  and  figures  fol- 
lowing, viz.: 

**  This  cause  having  been  heard  on  the  pleadings  and  proofs  of  the  parties,  and 
having  been  argued  by  the  advocates  for  the  respective  parties  hereto,  and  the 
court  being  of  the  opinion  that  the  libellant  is  entitled  to  a  decree  for  the  pos- 
session of  the  said  steam  yacht  Conqueror,  her  tackle,  apparel  and  furniture; 
and  that  the  possession  of  the  said  yacht  be  restored  to  the  libellant  and  that 
the  libellant  recover  from  the  i*espondent,  J.  Sloat  Fassett,  the  damages  which 
he  has  suffered  by  reason  of  the  matters  set  forth  in  the  libel,  together  with  the 
costs  and  expenses  of  this  suit,  to  be  taxed,  and  an  order  having  been  made  by 
the  court  directing  that  the  libellant*s  damages  be  assessed  by  S.  H.  Lyman, 
United  States  Commissioner,  who  was  therein  directed  to  report  his  conclusions 
with  the  evidence  to  this  court  and  that  the  entry  of  a  final  decree  herein  be 
stayed  till  the  coming  in  of  the  report;  and  the  said  commissioner  having  re- 
ported his  conclusions  with  the  evidence  to  the  court,  whereby  it  appears  that 
the  libellant^  s  damages  amounted  to  the  sum  of  $20,854.47,  and  exceptions  hav- 
ing been  filed  to  the  said  report  by  the  respondent;  and  said  exceptions  having 
been  heard  by  this  court,  and  the  court  having  overruled  said  exceptions,  except 
certain  thereof  of  the  items  of  damages  objected  to  in  the  exceptions  so  sus- 
tained, amounting  in  all  to  the  sum  of  $162.31,  which  sum  the  court  directed 
should  be  deducted  from  the  amount  of  damages  assessed  by  the  said  conunis- 
sioner:  Now,  on  moUon  of  Root  A  Clarke,  proctors  for  the  libellant,  it  is 

**  Ordered,  that  the  sum  of  $162.31  be  deducted  from  the  said  sum  of  $20,854.47, 
the  amount  of  the  libellant* s  damages  so  reported  by  the  said  commissioner,  and 
that  the  said  repoi't,  as  so  modified,  be  and  the  same  is  hereby  in  all  things  con- 
firmed; and  it  is  further 
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•*  Ordered,  adjudged  and  decreed  that  the  libellant,  Frederick  W.  Vanderbilt, 
is  entitled  to  and  that  he  have  and  is  truly  given  full  and  complete  possession 
and  control  of  said  steam  yacht  Conqueror,  her  tackle,  apparel  and  furniture, 
and  that  the  said  yacht,  her  tackle,  apparel  and  furniture,  be  delivered  to  the 
libellant;  and  it  is  further 

'*  Ordered,  adjudged  and  decreed  that  the  libellant,  Frederick  W.  Vanderbilt, 
recover  from  the  respondent,  J.  Sloat  Fassett  the  sum  of  $20,692.16,  his  damages, 
together  with  interest  on  the  sum  of  $19,646.76  from  the  21st  day  of  June,  1892, 
the  date  of  the  entry  of  this  decree,  such  interest  amounting  to  the  sum  of  $91.68, 
together  with  the  sum  of  $958.50,  the  amount  of  the  libellant' s  costs  as  taxed, 
together  amounting  to  the  sum  of  $21,742.34;  and  it  is  further 

**  Ordered,  adjudged  and  decreed,  that  unless  an  appeal  be  taken  by  the  said 
J.  Sloat  Fassett  from  this  decree  within  the  time  limited  and  prescribed  there- 
for, tlie  libellant*s  stipulation,  filed  in  the  clerk's  office  of  this  coui*t,  on  the  4th 
day  of  February,  1892,  be  cancelled. 

[Signed]  "Addison  Browk." 

— as  by  the  inspection  of  the  transcript  of  the  record  of  the  said  Court,  which 
was  brought  into  the  United  States  Circuit  Court  of  Appeals  for  the  Second  Cir- 
cuit, by  virtue  of  an  appeal  agreeably  to  the  act  of  Congress  in  such  case  made 
and  provided,  fully  and  at  large  appears; 

And  whereas,  in  the  present  term  of  October,  in  the  year  of  our  Lord  one  thoa- 
sand  eight  hundred  and  ninety-two,  the  said  cause  came  on  to  be  heard  before 
the  said  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  on  the 
said  transcript  of  record,  and  was  argued  by  counsel : 

On  consideration  whereof,  it  is  now  here  by  the  court  ordered,  adjudged  and 
decreed  that  the  said  decree  of  the  said  District  Court  be  and  the  same  is  hereby 
in  all  things  affirmed,  with  costs  to  the  said  Frederick  W.  Vanderbilt,  libellant 
and  appellee,  taxed  at  the  sum  of  $75.84  by  the  clerk  of  this  Court,  and  to  be  re- 
covered by  said  appellee  in  said  District  Court. 

Tou,  therefore,  are  hereby  commanded  that  such  further  proceedings  be  had 
in  said  cause,  as  accoi*ding  to  right  and  justice,  and  the  laws  of  the  United  States, 
ought  to  be  had,  the  said  appeal  notwithstanding. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  the  seventh  day  of  June,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ninety-three. 

Costs  of  Appellee.  >  John  A.  Shields, 

Clerk $12.65  Clerk  of  the  United  States  Circuit  Court 

Printing  Record  .  .    37.91  of  Appeals  for  the  Second  Circuit. 

Attorney 25.00 

Notary 38 


$75.84 


No.  286. — Order  on  mandate. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 

Frederick  W.  Vanderbilt  "j 

vs,  I 

The  Steam  Yacht  Conqueror,  her  r 

Tackle,  etc.,  and  J.  Sloat  Fassett.  J 

The  proctors  for  the  libellant  having  this  day  (June  13,  1893)  presented  to  this 
(^ourt  the  mandate  of  the  United  States  Circuit  Court  of  Appeals  for  the  Second 
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Oircuitf  wherein  it  is  recited  that  the  decree  of  this  Court  in  this  cause  having 
been  brought  by  an  appeal  into  the  said  Circuit  Court  of  Appes^  and  that  on 
consideration  thereof  it  has  been  ordered,  adjudged  and  decreed  by  siud  Court 
in  the  words  and  figures  following,  namely: 

**  It  is  now  here  by  the  Court  ordered,  adjudged  and  decreed  that  the  said  de- 
cree of  said  District  Court  be  and  the  same  hereby  is  in  all  things  affirmed,  with 
costs  to  the  said  Frederick  W.  Yanderbilt,  libellant  and  appellee,  taxed  at  the 
sum  of  $75.84  by  the  clerk  of  this  Court,  and  to  be  recovered  by  said  appellee 
in  said  District  Court." 

— and  in  and  by  which  mandate  this  Court  is  commanded  that  such  further  pro- 
ceedings be  had  in  this  cause  as  according  to  right  and  justice  and  the  laws  of 
the  United  States  ought  to  be  had,  the  said  appeal  notwithstanding: 

Now  therefore,  on  motion  of  Root  &  Clarke,  proctors  for  the  libellant,  no  ob- 
jection being  made  by  the  District  Attorney,  proctor  for  the  claimant  and  re- 
spondent, it  is  ordered,  adjudged  and  decreed: 

I.  That  the  said  mandate  be  filed. 

II.  That  the  judgment  of  the  said  Circuit  Court  of  Appeals  recited  in  said 
mandate  be  and  the  same  hereby  is  made  the  judgment  of  this  Court. 

lU.  That  in  addition  to  the  sum  specified  in  the  decree  of  this  Couii;  so  af- 
firmed as  aforesaid  to  be  recovered  by  the  libellant  Frederick  W.  Vanderbilt,  as 
damages  and  costs  from  the  respondent,  J.  Sloat  Fassett,  the  said  Yanderbilt  do 
recover  from  the  said  Fassett  the  further  sum  of  $75.84,  said  Vanderbilt's  costs 
upon  the  said  appeal  as  taxed. 

IV.  That  the  stipulation  for  libellant's  costs  in  this  cause,  filed  and  recorded 
on  or  about  September  1st,  1891,  be  canceled  of  record,  and  that  the  stipulators 
therein,  F.  W.  Vanderbilt  and  Edward  H.  Wales,  be  and  they  are  hereby  re- 
leased and  exonerated  from  all  liability  on  said  stipulation. 

V.  That  the  stipulation  for  value,  filed  and  recorded  by  the  libellant  herein 
on  or  about  February  4tb,  1892,  be  canceled  of  record,  and  that  the  stipulators 
therein,  F.  W.  Vanderbilt  and  Chauncey  M.  Depew,  be  and  they  are  hereby  re- 
leased and  exonerated  from  all  liability  on  said  stipulation. 

Addison  Bbowk. 


No.  237. — Obder  on  mandate. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  held  at  the  Court  Room  in  the  Federal  Building  in  the 
city  of  New  York,  on  the  3d  day  of  May,  1892. 

Present:  Hon.  Addison  Bbown,  District  Judge. 

A.  B.  AND  CD.  ^ 

V8.  I 

The  Bbio  Extra,  her  Tackle,  bto.  r 

E.  F.,  Claimant  J 

The  claimant  of  the  brig  Extra  having  heretofore  appealed  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit  from  a  decree  of  this 
court  entered  herein  April  29,  1892,  condemning  said  claimant  and  his  stipula- 
tors in  the  sum  of  one  thousand  and  forty-six  81-100  dollars,  and  the  said  Cir- 
cuit Court  of  Appeals  having  heard  the  said  appeal  and  affirmed  the  said  decree 
of  this  court,  with  interest  and  the  costs  of  said  Circuit  Court  of  Appeals  taxed 
at  the  sum  of  seventy-five  62-100  dollars,  as  appears  from  the  mandate  of  said 
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Circuit  Court  of  Appeals,  duly  filed  with  this  court:  Now,  on  motion  of  C.  <&  D., 
proctors  for  libellants,  it  is 

Ordered,  adjudged  and  decreed  by  the  court  that  the  libellants  above  named 
recover  of  the  claimants  herein  and  their  stipulators  the  sum  of  one  thousand 
one  hundred  and  eighty-five  71-100  dollars,  their  damages  and  costs  as  above 
set  forth,  and  it  is  further 

Ordered  that  the  stipulators  for  value  and  for  claimant's  costs  and  the  stipu- 
lators on  appeal  do  cause  the  engagement  of  their  stipulations  to  be  performed, 
'  or  show  cause  within  four  days,  or  on  the  first  day  of  jurisdiction  thereafter,  why 
execution  should  not  issue  against  them,  their  goods,  chattels  and  lands,  ac- 
cording to  their  said  stipulations. 


LIMITATION  OF  LIABILITY. 
No.  288.— Libel  askiko  appbaisal. 

To  the  Honorable  Addison  Brown,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  and  petition  of  A.  B.,  owner  of  the  schooner'  Hattie  L.,  her  tackle, 
apparel  and  furniture,  in.a  cause  of  limitation  of  liability,  civil  and  maritime, 
alleges  as  follows: 

First  That  the  libellant  is,  and  was  at  the  time  hereinafter  mentioned,  sole 
owner  of  the  American  schooner,  Hattie  L.,  which  said  schooner  is  now  lying 
in  the  port  of  New  York,  and  within  the  jurisdiction  of  this  Honorable  Court. 

Second.  That  on  the  4th  day  of  May,  1893,  the  said  vessel  left  the  port  of  New 
York,  with  a  cai*go  of  lumber,  bound  to  Carthagena,  South  America.  At  the 
time  of  leaving  New  York,  she  was  properly  manned  and  equipped,  and  had  a 
full  complement  of  officers  and  seamen  aboard,  and  was  in  all  respects  staunch 
and  seaworthy. 

Third.  While  on  the  said  voyage,  and  about  ten  o'clock  in  the  morning,  of  the 
20th  of  May,  the  said  schooner  was  off  the  coast  of  the  Carol inas.  A  dense  fog 
prevailed,  and  the  schooner  was  sailing  close-hauled  on  a  south  course,  under 
easy  sail,  and  not  making  more  than  three  knots  through  the  water.  The  wind 
at  the  time  was  about  southeast  by  east.  The  master  was  at  the  wheel,  a  com- 
petent seaman  was  forward  on  the  lookout,  and  the  schooner's  mechanical  fog 
horn  was  being  blown  at  the  intervals  required  by  law.  Suddenly  the  loom  of  a 
vessel  was  seen  about  a  point  on  the  schooner's  port  bow,  and  almost  immedi- 
ately afterwards,  there  came  in  sight  the  French  bark  Helene,  bound  from 
Havre  to  Charleston,  S.  C,  sailing  free  on  a  course  of  about  west,  and  moving 
through  the  water  at  the  rate  of  about  eight  knots.  The  helm  of  the  schooner 
.  was  at  once  put  hard  down,  to  ease  as  much  as  possible  the  blow  of  the  collision 
which  was  seen  to  be  inevitable,  but  the  schooner's  bow  struck  the  starboard 
side  of  the  bark,  inflicting  such  injuries  that  the  bark  sank  shortly  afterwards, 
some  of  her  crew  being  drowned,  and  others  injured.  Petitioner's  said  schoon- 
er was  also  severely  damaged  in  the  said  collision,  her  bows  being  stove  in,  her 
head  gear  carried  away,  and  her  foretopmast  broken,  notwithstanding  which 
injuries,  she  succeeding  in  reaching  the  port  of  Charleston,  where  temporary 
repairs  were  put  upon  her,  and  she  was  towed  back  to  the  port  of  New  York, 
arriving  here  on  the  0th  day  of  June. 

Fourth.  On  information  and  belief,  petitioner  avers  that  the  value  of  the  said 
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schooner,  after  the  said  collision,  and  before  being  repaired,  at  the  close  of  said 
voyage,  did  not  exceed  the  sum  of  five  thousand  dollars,  and  that  the  pending 
freight  did  not  exceed  five  hundred  dollars. 

Fifth.  Tlie  said  collision  was  in  no  wise  caused  by  fault  on  the  part  of  the 
said  schooner,  her  master,  officers,  or  crew,  but  solely  by  reason  of  the  negli- 
gence of  those  on  board  of,  and  in  charge  of,  the  said  bark,  Helene,  in  that, 
though  sailing  free,  she  did  not  keep  out  of  the  way  of  the  schooner,  which 
was  close  hauled;  in  that  she  was  proceeding  at  an  immoderate  rate  of  speed  in 
a  dense  fog;  in  tliat  she  was  not  sounding  a  mechanical  fog  horn,  as  required  by 
law;  in  that  she  had  no  proper  lookout,  and  in  other  respects,  which  will  be 
shown  on  tlie  trial  of  this  cause. 

Sixth.  The  said  collision  happened,  and  the  loss,  damage  and  injury  above  re- 
ferred to,  were  done,  occasioned  and  incurred,  without  fault  on  the  part  of  peti- 
tioner, and  without  his  privity  or  knowledge.  Nevertheless,  certain  libels  have 
been  filed  against  the  said  schooner,  by  reason  of  the  said  collision  and  accident, 
and  an  action  at  law  has  been  commenced  against  your  petitioner,  the  following 
being  a  list  of  such  proceedings: 

(a)  An  action  at  law,  brought  in  the  Supreme  Court  of  the  State  of  New  York, 
against  petitioner,  by  one  J.  N.,  whose  residence  is  unknown  to  petitioner,  and 
who  claims  to  recover  for  personal  injuHes  received. in  said  collision.  The  at- 
torneys for  said  plaintiff  are  C.  <fe  D.,  £sqs.,  of  No.  Broadway,  and  the 
amount  of  damages  claimed  in  the  complaint,  is  $10,000. 

(6)  A  suit  in  admiralty,  brought  in  the  United  States  District  Court  for  this 
District,  by  E.  F.  &  Co.,  of  No.  Whitehall  St,  New  York,  in  rem  against 

said  schooner,  claiming  to  recover  for  damages  sustained  by  the  cargo  on  board 
thC'Schooner  at  the  time  of  the  collision.  The  said  schooner  has  been  seized 
under  process  in  said  action.  The  proctors  for  libellants  are  G.  <&  H.,  Esqs.,  of 
No.  William  St.,  New  York,  and  the  amount  claimed  in  the  libel  is  $1,000. 

(c)  A  suit  in  admiralty,  brought  in  the  United  States  District  Court  of  this  Dis- 
trict, by  Jean  Dupres,  as  master  of  the  sunken  bai*k  Helene,  on  behalf  of  the  own- 
ers thereof,  against  said  schooner.  The  residence  of  the  said  master  is  unknown 
to  petitioner.  The  schooner  has  been  seized  under  process  in  said  action.  The 
proctors  for  libellant  are  I.  and  J.,  Esqs.,  of  No.  Pine  street,  New  York, 

and  the  amount  claimed  in  the  libel  is  $15,000. 

In  addition  to  the  above,  which  are  all  the  claims  of  which  petitioner  now  has 
knowledge,  he  is  in  fear  that  other  suits  or  actions  may  be  brought  against  him 
or  the  schooner  Hattie  L.  by  other  parties  who  may  have  sustained  loss,  damage 
or  injury  by  reason  of  the  said  collision. 

And  petitioner  avers  that  the  amount  of  the  claims  in  the  suits  already  begun 
against  petitioner  and  the  said  schooner  Hattie  L.  far  exceed  the  value  of  his 
interest  in  said  schooner  and  her  freight  pending. 

Seventh,  Petitioner  desii^s  to  claim  the  benefits  of  the  provisions  of  sec- 
tions 4283,  4284  and  4285,  of  the  Revised  Statutes  of  the  United  States,  and  the 
acts  amendatory  thereof  and  supplemental  thereto.  And  in  this  proceeding, 
by  reason  of  the  facts  and  circumstances  hereinbefore  set  forth,  to  contest  his 
liability  and  the  liability  of  the  said  schooner  Hattie  L.  to  any  extent  whatever 
for  any  and  all  loss,  destruction,  damage  and  injury  caused  by  and  resulting  from 
the  collision  aforesaid. 

Eighth.  All  and  singular  the  premises  are  true  and  within  the  admiralty  and 
maritime  jurisdiction  of  this  Honorable  Court 
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Wherefore,  petitioner  prays  that  this  court  will  cause  due  appi-aisement  to  be 
had  of  the  amount  of  the  value  of  his  interest  in  the  said  schooner  Hattie  L., 
at  the  close  of  said  voyage,  and  her  fi*eight  then  pending,  and  will  make  an  or- 
der for  the  payment  of  the  same  into  court,  or  for  the  giving  of  a  stipulation, 
with  sureties,  providing  for  the  payment  thereof  as  ordered  by  the  court;  that 
the  court  will  issue  a  monition  to  all  persons  claiming  damages  for  any  and  all 
loss,  destruction,  damage  or  injury  caused  by  or  resulting  from  the  collision 
aforesaid,  citing  them  to  appear  before  a  commissioner  to  be  named  by  the 
court,  and  make  duo  proof  of  their  respective  claims  at  or  before  a  certain  time 
to  be  fixed  by  said  writ;  and  also  to  appear  and  answer  on  oath  the  allegations 
of  this  petition,  according  to  law  and  the  practice  of  this  coui't,  and  that  the 
court  will  issue  its  injunction  restraining  the  prosecution  of  the  aforesaid  ac- 
tion of  J.  N.  and  the  suits  of  E.  F.  &  Co.  and  of  Jean  Dupres,  and  the  com- 
mencement and  prosecution  hereafter  of  all  and  any  suit  or  suits,  action  or 
actions,  or  legal  proceeding's  of  any  nature  or  description  whatever,  except  in 
the  present  proceeding,  against  petitioner  or  the  schooner  Hattie  L.,  in  respect 
of  any  claim  or  claims  arising  out  of  said  collision;  and  that  the  court  in  this 
proceeding  will  adjudge  that  petitioner  and  the  said  schooner  Hattie  L.  are  not, 
and  neither  of  them  is,  liable  to  any  extent  for  said  loss,  damage  and  injury,  or 
if  it  shall  adjudge  that  they,  or  either  of  them,  are  liable,  then,  that  the  liabil- 
ity of  petitioner  be  limited  to  the  amount  of  the  value  of  his  interest  in  said 
schooner  and  her  freight  pending  at  the  close  of  her  said  voyage;  and  that  the 
moneys  paid,  or  secured  to  be  paid  as  aforesaid,  be  divided  pro  rata  among  such 
claimants  as  may  duly  prove  their  claims  before  the  commissioner  heretofi)re 
referred  to,  saving  to  all  parties  any  priority  to  which  they  may  be  legally  enti- 
tled; and  that  petitioner  may  have  such  other  and  further  relief  in  the  premises 
as  may  be  just. 

K.  «fc  L.,  Proctors  for  Petitioner. 

E.,  Advocate. 
{Verification  as  in  Form  No,  1.) 


No.  239.— Libel  offebing  subbendeb  and  not  coin-ESTiNO  liability. 

To  the  Honorable  Charles  L.  Benedict,  Judge  of  the  District  Court  of  the 

United  States  for  the  Eastern  District  of  New  York. 

The  libel  and  petition  of  the  New  York  and  West  Indies  Trading  Company, 
in  a  cause  of  limitation  of  liability,  alleges  as  follows: 

First,  That  petitioner  is  a  corporation  duly  organized  under  the  laws  of  the 
state  of  New  York,  and  having  its  principal  place  of  business  at  the  city  of 
Brooklyn  in  said  state  and  within  the  Eastern  District  of  New  York,  and  was 
at  the  time  hereinafter  mentioned  the  owner  of  the  American  brig  called  the 
Jamaica. 

Second.  That  on  the  9th  day  of  November,  1892,  the  said  brig  sailed  from  the 
port  of  New  York,  having  on  board  a  large  and  valuable  miscellaneous  cargo, 
and  bound  on  a  trading  voyage  to  various  islands  in  the  West  Indies.  At  the 
time  of  the  commencement  of  said  voyage  the  said  brig  was  stanch  and  sea- 
worthy, with  an  experienced  master  and  a  full  crew,  and  was  in  all  respects 
properly  manned  and  equipped  for  the  said  voyage. 

Third,  That  the  said  vessel  on  the  4th  day  of  November,  while  in  the  prose- 
cution of  her  said  voyage,  encountered  a  gale,  which  increased  into  a  hurricane 
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on  the  5th  of  November,  and  the  said  brig  was  on  that  day  driven  ashore  on 
the  island  of  Cuba,  where  she  now  lies,  practically  a  total  wreck;  and  petitioner 
avers,  on  information  and  belief,  that  her  value  does  not  exceed  the  sum  of 
$50.  Petitioner  also  avers  that,  by  reason  of  the  destruction  of  the  said  vessel, 
no  freight  was  earaed  on  her  voyage,  and  there  is  now  no  pending  freight, 
recovered  or  recoverable. 

Fourth.  The  said  stranding  happened,  and  the  loss,  damage  and  injury  occa- 
sioned thereby  was  incurred  without  the  privity  or  knowledge  of  the  peti- 
tioner, and  without  any  fault  or  negligence  on  its  part  Nevertheless  an  action 
has  been  begun  against  petitioner  in  the  Supreme  Court  of  the  State  of  New 
York  for  Kings  County,  which  is  within  this  district,  by  Messra.  A.  L.  &  Co.  of 
No.  South  Street,  New  York,  who  were  the  owners  of  certain  cargo  of 

said  vessel  lost  in  consequence  of  said  stranding,  and  who  claim  to  recover  the 
sum  of  two  thousand  six  hundred  and  four  63-100  dollars.  The  attorneys  rep- 
resenting the  above  named  plaintiffs  are  A.  <&  B.,  £sqs.,  of  No.  Wall  St, 
New  York.  Other  claims  have  been  made  against  the  petitioner  to  recover  for 
loss,  etc.,  of  cargo,  which  are  as  follows,  and  which  are  all  the  claims  known  to 
petitioner: 

C.  D.  &  Co.,  No.  Broad  Street, $  201  36 

E.  F.  &  Co.,  No,  Wall  Street, 461  27 

E.  S.,  No.  Maiden  Lane, 1321  26 

—and  petitioner  avers  that  the  total  amount  of  the  claims  against  petitioner  by 
reason  of  the  losses  occasioned  by  said  stranding  far  exceed  the  value  of  peti* 
tioner^s  interest  in  said  vessel,  and  her  freight  pending. 

Fijth.  Petitioner  further  avers  on  information  and  belief  that  there  is  no 
prior  paramount  lien  on  the  said  vessel,  and  that  she  has  made  no  voyage  or 
trip  since  the  voyage  or  trip  on  which  the  claims  hereby  sought  to  be  limited 
arose. 

Sixth,  Petitioner  desires  to  claim  the  benefits  of  the  provisions  of  Sections 
4283, 4284  and  4285  of  the  Revised  Statutes  of  the  United  States,  and  the  vari- 
ous acts  amendatory  thereof  and  supplemental  thereto,  and  for  that  reason  offers 
tb  surrender  the  said  vessel  as  she  now  lies  to  a  trustee  to  be  appointed  by  this 
court  for  the  benefit  of  the  above  named  claimants,  or  any  others  who  may 
appear. 

Seventh.  That  all  and  singular  the  premises  are  true  and  within  the  admiralty 
and  maiitime  jurisdiction  of  this  Honorable  Court 

Wherefore  petitioner  prays  that  this  court  will  appoint  a  trustee  to  whom  the 
said  wreck  of  the  brig  Jamaica  may  be  transferred,  and  that  the  court  will  also 
appoint  a  commissioner  to  receive  proof  of  claims  in  accordance  with  the  rules 
and  practice  of  this  court,  and  will  Issue  a  monition  to  all  pei*sons  claiming 
damages  by  reason  of  any  loss,  damage  or  injury  done,  occasioned  or  incurred 
by  reason  of  the  said  stranding,  citing  them  to  appear  before  the  said  commis- 
sioner at  or  before  a  time  to  be  named  In  said  writ  and  make  proof  of  their 
respective  claims;  and  to  appear  and  answer  on  oath  all  and  singular  the  prem- 
ises, and  that  this  court  will  also  issue  its  Injunction  i*estraining  the  further 
prosecution  of  the  above  mentioned  action  of  A.  L.  &  Co.  against  petitioner, 
and  further  restraining  the  commencement  hereafter  of  any  suit,  action  or  le* 
gal  proceedings  of  any  nature  or  description  whatever  against  your  petitioner, 
by  reason  of  the  said  stranding  and  wreck,  and  that  the  court  will  adjudge  and 
decree  that  petitioner  on  such  surrender  of  said  vessel  be  discharged  from  lhi> 
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bility  for  any  demand  or  claim  whatsoever  by  reason  of  his  ownersliip  of  said 
vessel,  and  tliat  petitioner  may  have  such  other  or  further  relief  in  the  prem- 
ises as  may  be  just. 

L.  S.  &  D.,  Proctors  for  Petitioner. 
{Verification  as  in  Form  No,  1.) 


No.  240.— LiDEL  OFFERING  SUBKENDEB  AND  CONTESTING  LIABILITY. 

To  the  Honorable  Addison  Brown,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  libel  and  petition  of  John  Doe  and  Richai*d  Roe,  owners  of  the  steamtug 
Achilles,  in  a  cause  of  limitation  of  liability,  civil  and  maritime,  alleges  as  follows : 

First,  That  the  libellants  are  residents  of  the  city  of  New  York,  and  are,  and 
wei'e  at  the  times  hereinafter  mentioned,  sole  owners  of  the  steamtug  or  vessel 
known  as  the  Achilles,  and  that  said  steamtug  is  now  within  the  harbor  of  New 
York,  within  this  district  and  within  the  jurisdiction  of  this  court. 

Second.  That  the  said  steamtug  Achilles  has  been  and  is  engaged  in  the 
business  of  towing  vessels  on  the  waters  of  the  Hudson  river,  between  this  city 
and  Albany  and  other  places,  making  regular  trips  between  Albany  and  New 
York,  on  an  average  of  three  per  week. 

Third,  That  on  the  9th  day  of  May,  1892,  the  said  tug  Achilles  had  taken  in 
tow  six  canal  boats  at  New  York  to  be  taken  to  Albany.  The  said  canal  boats 
were  on  a  hawser  astern  of  the  said  tug,  and  were  arranged  in  three  tiei-s  of  two 
boats  each,  and  the  entire  tow  was  properly  made  up,  and  the  said  steamtug 
was  at  the  time  stanch  and  seaworthy,  and  was  properly  manned  and  equipped. 

Fourth,  That  about  1  o'clock  in  the  morning  of  the  10th  of  May,  the  tow  had 
passed  Peekskill,  and  was  entering  the  lower  end  of  that  part  of  the  river  known 
as  the  Race,  and  was  on  the  easterly  side  of  the  channel.  The  lights  of  the 
Achilles  were  at  the  time  properly  set  and  burning  brightly,  her  master  was  at 
the  wheel,  and  a  competent  lookout  stationed  forward.  The  lights  on  the  canal 
boats  were  also  burning  brightly  and  the  entire  tow  was  moving  at  the  rate  of 
about  five  miles  per  hour.  At  this  time  the  lights  of  a  steamboat,  which  proved 
to  be  the  steamboat  L.,  were  seen  almost  dead  ahead  of  tlie  Achilles.  The  lat- 
ter* s  helm  was  at  once  poi-ted  and  one  whistle  blown,  but  no  answering  signal 
was  given  by  the  L.,  nor  were  her  lights  observed  to  alter.  The  Achilles  then 
blew  another  single  whistle,  and  this  not  being  answered,  an  alarm  signal  of 
three  whistles  was  given,  her  helm  put  hard  aport  and  her  engines  reversed ; 
notwithstanding  which  the  L.  struck  the  forward  tier  of  the  tow  of  the  Achilles, 
sinking  one  boat  and  badly  damaging  another,  and  injuring  herself  so  badly  that 
she  had  to  be  run  ashore  at  once  to  keep  her  from  sinking. 

Fifth,  That  the  said  collision  was  in  no  way  caused  by  fault  or  negligence  on 
tlie  part  of  the  master  or  crew  of  the  said  Achilles,  and  the  loss,  damage  and  in- 
jury thereby  done,  occasioned  and  incurrred  were  without  the  privity  or  knowl- 
edge of  the  petitioners.  But  the  fault  of  the  said  collision  lay  entirely  with  the 
said  steamboat  L.  in  that  she  was  coming  down  on  the  easterly  side  of  the  chan- 
nel, in  that  she  had  no  proper  lookout,  in  that  she  did  not  observe  or  heed  tlie 
signals  of  the  Achilles,  in  that  she  did  not  alter  her  helm  or  her  speed  before 
the  collision,  and  in  other  respects  which  will  be  shown  on  the  trial  of  this  cause. 

Sixth,  That  nevertheless  certain  persons  have  made  claims  against  petitioners 
for  losses  arising  out  of  the  said  collision,  all  of  which  claims,  with  the  amounts 
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thereof,  and  the  names  and  addresses  of  the  claimants,  are  as  follows,  viz. :  Tb9 
claim  of 

(1)  A.  B.,  of  Haverstraw,  N.  Y.,  for  loss  of  the  canal  boat  Bessie,  .    $3000  00 

(2)  S.  Insurance  Co.  No.         Pine  St,  New  York,  insurer  of  cargo 

on  said  canal  boat, 080  31 

(3)  C.  D.,  Albany,  N.  Y.,  damage  to  canal  boat  Middletown,      .  861  32 

(4)  T.  Insurance  Co.  No.         Broadway,  N.  Y.,  insurer  of  cargo  on 

said  canal  boat, 1142  31 

(5)  E.  F.  and  others.  River  St.,  Troy,  N.  Y.,  owners  of  the  steam- 

boat L.,  an  indefinite  claim  of  damages,  which  it  is  stated 

may  amount  to 5000  00 

None  of  the  above  claimants  has  as  yet  actually  begun  suit  against  the  Achil- 
les or  against  petitioners. 

Seventh,  Petitioners  aver  that  there  was  and  is  no  freight  pending  by  reason 
of  the  said  trip  in  question,  and  on  information  and  belief  that  the  value  of  the 
said  Achilles  at  the  close  of  the  said  trip  did  not  exceed  the  sum  of  $6,000,  and 
the  amount  of  the  above  claims  far  exceeds  the  value  of  the  interest  of  petitioners 
in  said  tug  at  the  said  time. 

Eighth.  Petitioners  desire  to  claim  the  benefits  of  the  provisions  of  Sections 
42aS,  4284  and  4285,  of  the  Revised  Statutes  of  the  United  States,  and  the  various 
s^ls  amendatory  thereof  and  supplemental  thereto,  and  in  this  proceeding,  by 
reason  of  tlie  facts  heretofore  set  forth,  to  contest  their  liability  and  the  liability 
of  the  said  steam  tug  Achilles  to  any  extent  whatever  for  any  and  all  loss,  destruc- 
tion, damage  or  injury  done,  occasioned  or  incurred  by  reason  of  the  above  col- 
lision, and  to  that  end  desire  to  surrender  the  said  vessel  during  the  pendency  of 
this  proceeding  to  a  trustee  to  be  appointed  by  this  court. 
.  Ninth.  Petitioners  further  aver  on  information  and  belief  that  there  is  no 
lion  on  said  Achilles  prior  or  paramount  to  any  lien  which  may  have  accrued  by 
reason  of  the  matters  aforesaid,  unless  as  hereinafter  set  forth.  They  also  allege 
that  the  said  vessel  has  made  numerous  trips  between  New  York  and  Albany, 
in  the  regular  prosecution  of  her  towing  business,  since  the  said  collision  hap- 
pened, upon  one  of  which  trips  she  was  in  collision  with  tlie  steamtug  African, 
and  was  damaged  to  the  extent  of  about  one  hundred  dollars.  With  this  excep- 
tion, her  market  value  has  not  deteriorated  since  the  time  when  the  above  acci- 
dent occurred.  The  following  liens  or  claims  of  liens  have  arisen  on  trips 
subsequent  to  the  one  in  question: 

(1)  A  claim  of  lien  to  the  amount  of  $900,  made  by  A.  B.  and  C.  D.  of  No. 
Broad  St.  N.  Y.,  owners  of  the  tug  African,  and  alleged  to  have  accrued  by  rea- 
son of  the  collision  with  the  African  referred  to  in  this  article. 

(2)  A  lien  for  the  sum  of  $99.66  in  favor  of  L.  F.  A  Co.,  No.  West  St  N.  Y., 
ship  carpenters,  for  repaii-s  to  the  Achilles  rendered  necessary  by  the  collision 
with  the  African,  and  of  which  specifications  have  been  filed  with  the  clerk  of 
Uie  city  and  county  of  New  York. 

^  (3)  A  claim  of  lien  in  the  sum  of  $108.28  made  by  M.  N.,  whose  residence  is 
unknown  to  petitioners,  formerly  mate  of  the  Achilles,  for  wages. 
'  And  petitionera  further  aver  that  the  special  fact  on  which  the  right  to  sur 
render  the  Achilles  to  a  trustee,  notwithstanding  the  fact  that  she  has  made 
ti'ips  or  voyages  subsequent  to  the  one  in  question,  is  that  at  the  termination 
of  such  voyage  the  amount  of  the  claims  against  the  Achilles  was  unknown  to 
petitioners,  and  that  petitioners  now  offer  to  pay  or  secure,  outside  and  apart 
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from  this  proceeding,  by  Btipulation  or  in  any  manner  ordered  by  the  court,  any 
Hens  which  may  have  accrued  against  said  Achilles  by  reason  of  any  matter  or 
thing  not  connected  with  the  collision  mentioned  in  articles  third  and  fourth  of 
this  petition.  # 

Tenth.  All  and  singular  the  premises  are  true  and  within  the  admiralty  and 
maritime  jurisdiction  of  this  Honorable  Court. 

Wherefore  petitioners  pray  that  this  court  will  make  an  order,  on  such  terms 
as  will  be  just  to  petitioners  and  to  all  persons  having  liens  or  claims  of  liens, 
appointing  a  trustee  to  whom  the  said  steamtug  Achilles  may  be  surrendered 
Muring  the  pendency  of  this  proceeding,  and  that  the  court  will  also  appoint  a 
commissioner  to  receive  proof  of  claims  in  accordance  with  the  rules  and  prac- 
tice of  this  court,  and  will  issue  a  monition  to  all  persons  claiming  damages  by 
i*eason  of  any  loss,  damage  or  injury  done,  occasioned  or  incurred  by  reason  of 
the  said  collision  mentioned  in  articles  third  and  fourth,  citing  them  to  appear 
before  said  commissioner  at  or  before  a  time  to  be  named  in  said  writ,  and  make 
proof  of  their  respective  claims;  and  also  to  appear  and  answer  upon  oath  all 
and  singulai*  the  premises;  and  that  this  court  will  also  issue  its  injunction,  re- 
straining the  commencement  of  any  and  all  actions,  suits  or  legal  proceedings 
of  any  kind  arising  out  of  the  said  collision  against  them  or  said  tug  Achilles, 
other  than  in  the  present  proceeding,  and  that  the  court  will  adjudge  that  peti- 
tioners are  not  liable  for  any  demand  or  claim  whatever  in  consequence  of  tlio 
said  collision,  or  if  such  liability  ever  existed,  then  that  they  be  discharged 
therefrom  by  the  surrender  of  the  said  tug  Achilles,  and  that  petitioners  may 
have  such  other  or  further  relief  in  the  premises  as  may  be  just. 

M.  <fe  N.,  Proctors  for  Petitioners. 
(Verification  as  in  Form  No,  1.) 


No.  241. — Ordeb  appointino  appraisers,  etc. 

(Caption  as  in  Form  No,  176.) 

In  the  Matter  of  the  PeUtion  of  A.  B.,  ^ 
Owner  of  the  Schooner  Hattle  L.,  for  I 
Limitation  of  Liability.  J 

On  reading  the  libel  and  petition  heretofore  filed,  of  A.  B.,  owner  of  the 
schooner  Hattie  L.,  praying  for  a  limitation  of  his  liability  and  for  an  appraisal 
of  the  amount  of  the  value  of  his  interest  in  said  schooner  and  her  freight  pend- 
ing, and  on  reading  and  filing  petitioner's  notice  of  motion  for  the  appointment 
of  appraisers,  with  proof  of  due  service  thereof  on  J.  N.,  E.  F.  &  Co.,  and  Jean 
Dupres,  mentioned  in  said  libel  as  making  claims,  and  no  one  appearing  to  op- 
pose it  is  now 

Ordered,  that  E.  F.,  L.  M.,  and  R.  S.  be  and  they  hereby  are  appointed  ap- 
praisers to  appraise  the  amount  of  the  value  of  the  interest  of  said  A.  B.  in  the 
schooner  Hattie  L.  and  her  freight  pending;  and  it  is  further 

Ordered,  that  days*  notice  of  the  time  and  place  of  such  appraisal  be  given 
to  the  above  named  claimants,  or  to  their  respective  attorneys  or  proctors,  and 
to  any  other  parties  who  may  have  filed  claims  against  said  petitioner  or  said 
schooner  by  reason  of  the  matters  and  things  in  the  Ubel  alleged ;  and  it  is  further 

Ordered,  that  the  amount  of  the  value  of  petitioner's  said  interest  in  said 
schooner  and  freight,  when  ascertained,  be  paid  into  the  registry  of  this  court 
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by  petitioner  to  abide  the  event  of  this  proceeding;  or,  at  the  option  of  petitioner, 
that  he  file  a  stipulation,  in  such  appraised  amount  with  interest  from  the  close 
of  the  voyage  described  in  the  petition  herein,  providing  for  the  payment  of 
such  amount  as  ordered  by  the  court,  and  with  sureties  to  be  ap|>roved  by  said 
claimants  or  their  proctors;  and  it  is  further 

Ordered,  that  upon  such  payment  into  court  or  the  filing  of  a  stipulation  as 
aforesaid,  the  said  schooner  Hattie  L.  be  released  from  the  seizure  under  the 
processes  in  said  libel  and  petition  referred  to,  and  restored  to  the  petitioner. 


No.  242. — Obdeb  appoikting  appraisebs,  and  fob  monition  and  injunc- 
tion. 

(Caption  as  in  Form  No.  176.) 

In  the  Matter  of  the  Petition  of  Hiram 
Waitt,  William  Perkins,  and  John 
Tai'box,  Owners  of  the  Schooner  J. 
M.  Morales,  for  a  Limitation  of  their 
Liability,  etc. 

The  schooner  J.  M.  Morales,  having  been  heretofore  libelled  in  this  court 
by  William  T.  Hobart  and  others,  as  owners  of  the  schooner  Benjamin,  and  by 
Adolph  C.  Klindworth,  as  owner  of  the  cargo  on  said  schooner,  to  recover  for 
the  damage  arising  out  of  a  certain  collision  between  the  two  vessels,  and  the 
above  named  Hiram  Waitt, William  Perkins  and  John  Tarbox,  owners  of  the  said 
J.  M.  Morales,  having  thereupon  filed  their  libel  and  petition  in  limitation  of 
tlieir  liability,  in  accordance  with  the  statutes  of  the  United  States,  praying  to 
be  allowed  to  pay  into  the  registry  of  this  coui-t,  or  give  a  bond  for  the  amount 
of  the  value  of  their  intei-est  in  the  said  schooner  J.  M.  Morales  and  her  freiglit 
pending,  it  is  now,  on  motion  of  Benedict,  Taft  <fe  Benedict,  proctors  for  peti- 
tioners. 

Ordered,  that  Edward  Hincken,  Belcher  T.  Thurlow  and  Richard  Poillon  be, 
and  they  hereby  ar&  appointed  appraisers  to  ascertain  and  appraise  and  report 
to  this  court  the  value  of  the  intei*est  of  the  petitioners  in  the  schooner  J.  M. 
Morales,  her  tackle,  etc.,  and  in  her  freight  for  the  voyage  in  the  libel  men- 
tioned.   And  it  is  further 

Ordered,  that  upon  the  filing  of  the  report  of  the  said  appraisers,  these  peti- 
tioners do  pay  the  sum  so  reported  into  the  registry  of  this  court,  or  do  give  a 
stipulation,  with  sufficient  sureties,  for  the  payment  thereof  into  court  when- 
ever the  same  shall  be  ordered,  and  that  upon  such  payment  into  court,  or  upon 
the  filing  of  such  stipulation,  duly  approved,  the  said  schooner  J.  M.  Moiales, 
her  tackle,  etc.,  be  delivered  to  the  petitionei's.    And  it  is  further 

Ordered,  that  a  monition  issue  out  of  this  court  against  all  persons  claiming; 
damages  for  any  loss  arising  out  of  the  said  collision,  citing  them  to  appear  be- 
fore B.  L.  Benedict,  Esq.,  United  States  Commissioner,  and  make  due  proof  of 
tlieir  respective  claims  at  or  before  a  certain  time  to  be  named  in  said  writ,  not 
less  than  three  months  from  the  issuing  of  the  same;  and  also  to  appear  and 
answer  in  this  cause.     And  it  is  further 

Ordered,  that  the  further  prosecution  of  the  suits  of  William  T.  Hobart  and 
otliers  against  the  schooner  J.  M.  Morales,  her  tackle,  etc.,  and  of  Adolph  V. 
Klindworth  against  said  vessel,  and  of  any  and  all  suits  against  said  sch(M>ncr, 
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her  tackle,  etc.,  or  against  the  petitioners  as  owners  of  the  said  schooner,  in  re- 
spect of  any  claim  or  claims  arising  out  of  the  said  collision,  be,  and  the  same 
hereby  are,  restrained  and  enjoined. 


No.  243. — Appbaisbbs'  bepobt. 

United  States  IHstrict  Courts  Eastern  District  qf  New  Tork, 

In  the  Matter  of  the  Petition  of  Hiram  "j 
Waitt  and  others,  for  a  Limitation  of  I 
their  Liability,  etc.  f 

The  undersigned,  having  been  duly  appointed  and  sworn  as  appraisers  to  ap- 
praise the  value  of  the  interest  of  the  petitioners  in  the  schooner  J.  M.  Morales, 
and  her  freight  pending,  do  hereby  report  that  they  have  examined  and  appraised 
the  said  vessel  and  the  said  freight,  and  do  find  that  the  said  vessel  is  worth  the 
sum  of  thirty-two  hundred  and  fifty  dollars,  and  said  freight  is  worth  the  sum  of 
two  hundred  and  fifty  dollars. 

All  of  which  is  respectfully  submitted. 

Dated  New  York,  September  22,  1883. 

Edwabd  Hincken, 
B.  T.  Thubia)W, 

RiCHABD  POIJLLON. 


No.  244. — Stipulation  fob  appbaised  value. 
United  States  IHstrict  Court  for  the  Southern  District  qf  New  York. 

Whereas  a  libel  and  petition  was  filed  on  the  day  of  « 18  « 

by  John  L.  Williamson  and  others,  owners  of  the  schooner  Talisman,  praying 
for  a  limitation  of  their  liability  for  any  loss,  damage  or  injury  arising  out  of  a 
certain  collision  between  said  schooner  Talisman  and  the  steamer  Daylight,  and 
the  value  of  the  interest  of  petitioners  in  said  schooner  Talisman  and  her  freight 
pending  has  been  duly  fixed  at  the  sum  of  twenty-three  hundred  dollars  for  the 
said  schooner,  and  four  hundred  and  eighty-one  92-100  dollars  for  said  freight,  in 
all  twenty-seven  hundred  and  eighty-one  02-100  dollara,  as  appears  from  the  report 
of  the  appraisers,  now  on  file  in  this  court;  and  the  parties  hereto  hereby  con- 
senting and  agreeing  that,  in  case  of  default  or  contumacy  on  the  part  of  the  pe- 
titioners or  their  sureties,  execution  for  the  above  appraised  amount,  with 
interest  thereon  from  this  date,  may  issue  against  their  goods,  chattels  and  lands: 

Now,  therefore,  the  condition  of  this  stipulation  is  such  that  if  the  petitioners 

herein  and  A.  S.,  residing  at  Van  Binjnt  St,  in  tlie  city  of  Brooklyn,  and 

by  occupation  a  ship  broker,  and  P.  M.  P.,  residing  at  East  63d  St,  in 

tlie  city  of  New  York,  and  by  occupation  a  stevedore,  the  stipulators  under- 
signed, shall  abide  by  all  oi*ders  of  the  court,  interlocutory  or  final,  and  pay  the 
amount  awarded  by  the  final  decree  rendered  by  this  court,  or  by  any  appellate 
court  if  an  appeal  intervene,  with  interest,  then  this  stipulation  to  be  void 
otherwise  to  remain  in  full  force  and  virtue. 

Taken  and  acknowledged  this  ^         John  L.  Williamson. 

day  of  18  ,  before  me,  >        A.  S. 

J         P.  M.  P. 
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Southern  District  of  New  Torkj  88. 

A.  S.  and  P.  M.  P.,  the  above  stipulators,  being  duly  sworn,  each  deposes 
and  says  that  he  resides  as  above  set  forth,  and  that  he  is  worth  the  sum  of  fifty- 
five  hundred  and  sixty-three  84-100  dollars  over  and  above  all  his  debts  and 
liabilities. 


Sworn  to  before  me,  this 
day  of  ,  18 


.} 


No.  245.— Obdeb  fob  MONinoir. 

(Caption  as  in  Form  No.  176.) 

In  the  Matter  of  the  Petition  of  The 
Providence  &  New  York  Steamship 
Company,  Owners  of  the  Steamship 

Metis. 

Upon  reading  and  filing  the  libel  and  petition  of  the  Providence  and  New 
York  Steamship  Company,  owner  of  the  steamship  Metis,  sworn  to  on  the  fourth 
day  of  September,  1872,  and  the  order  of  this  court  made  thereon  bearing  date 
on  the  sixth  day  of  September,  1872,  whereby  it  was  ordered  that  the  said  peti- 
tioners transfer  their  interest  in  such  vessel  and  her  freight  for  the  voyage  in 
said  libel  and  petition  mentioned  to  George  F.  Betts,  Esq.,  to  act  as  trustee  for 
the  person  or  persons  who  may  prove  to  be  legally  entitled  thereto,  pursuant  to 
tlie  provisions  of  the  act  of  Congiess  in  that  behalf  in  said  libel  and  petition 
referred  to,  and  upon  reading  and  filing  the  instrument  of  transfer  duly  exe- 
cuted by  said  company  bearing  date  the  sixth  day  of  September,  1872,  whereby 
it  appears  that  such  vessel  and  freight  have  been  duly  transferred  to  such  trus- 
tee pursuant  to  such  oi*der,  and  the  said  act  and  the  rules  of  the  Supreme  Court 
of  the  United  States  in  that  behalf,  upon  motion  of  Evarts,  Southmayd  &  Choate, 
proctors  for  such  petitioners. 

Ordered,  that  a  monition  issue  out  of  and  under  the  seal  of  this  court  against 
all  persons  claiming  damages  for  the  loss,  destruction,  damage  and  injury  occa- 
sioned by  the  disaster  on  board  of  the  said  steamship  Metis,  on  the  thirtieth  day 
of  August,  1872,  referred  to  in  said  petition,  citing  them  to  appear  before  this 
court  and  make  due  proof  of  their  respective  claims  and  answer  the  said  libel 
and  petition  at  or  before  the  seventeenth  day  of  December,  1872,  at  eleven 
o* clock  in  the  forenoon,  and  John  A.  Osborne,  Elsquire,  a  commissioner  of  this 
court,  is  hereby  designated  as  the  commissioner  before  whom  such  claims  shall 
be  presented  in  pursuance  of  said  monition. 

And  it  is  f  ui*ther  ordered  that  public  notice  of  such  monition  be  given  by  pub- 
lication in  a  newspaper  daily  for  the  space  of  fourteen  days  and  thereafter  once 
in  each  week  until  said  seventeenth  day  of  December,  1872,  and  that  a  copy  of 
such  monition  and  of  this  order  be  personally  served  on  the  attorneys,  proctors, 
or  solicitors  of  record  for  the  plaintiffs  or  libellants  in  each  of  the  suits  brought 
and  pending  in  any  court  in  the  United  States  against  the  Providence  and  New 
York  Steamship  Company,  or  against  the  said  steamship  Metis,  to  recover  fur 
any  such  damages;  such  service  to  be  made  at  least  one  month  prior  to  the  said 
seventeenth  day  of  December,  1872. 

And  it  is  further  ordered  that  in  the  place  and  stead  of  the  service  hereinbe- 
fore ordered  to  be  made  upon  tlie  attorneys,  solicitoi-s  or  proctors  for  tlie  said 
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parties  prosecuting  any  such  suit  or  soits,  service  of  such  monition  and  order 
may  in  any  case  be  made  upon  the  party  or  parties  prosecuting  such  suits  re- 
spectively, or  upon  any  of  them,  or  in  case  the  attorneys,  solicitors  or  proctors 
for  either  or  any  of  such  parties  be  absent  from  their  office,  by  delivering  copies 
of  such  monition  and  order  to  the  person  in  charge  of  such  office  or  placing 
them  in  some  conspicuous  place  therein. 

Samuel  Blatchford. 


No.  246. — Okdbb  for  monition  and  enjoining  suits  already  begun. 

{Caption  cw  in  Form  No.  176.) 

In  the  Matter  of  the  Petition  of  Robert 
Rogers,  Owner  of  the  Steam  tug  F. 
W.  Devoe,  her  engines,  etc.,  for  Lim- 
itation of  Liability,  etc. 

The  steamtug  F.  W.  Devoe,  her  engines,  etc.,  having  been  heretofore  libelled 
in  this  court  and  district  by  one  John  L.  Eccles  to  answer  for  the  alleged  loss 
of  the  sloop  Amelia  in  a  collision  between  said  sloop  and  the  said  steamtug 
F.  W.  Devoe,  in  the  North  River,  New  York,  on  the  night  of  June  14-15,  1891, 
and  an  action  at  law  having  been  also  commenced  in  the  Superior  Court  of 
the  city  of  New  York  by  one  Thomas  S.  Bahan  as  administi'ator,  etc.,  of  Wil- 
liam H.  Bahan,  deceased,  against  Robert  Rogers,  libellant  and  petitioner  here- 
in, and  others,  to  recover  $5,000  and  interest,  upon  the  loss  of  life  of  William 
U.  Bahan  in  and  in  consequence  of  said  collision;  and  said  libellant,  Robert 
liogei-s,  owner  of  said  steamtug  F.  W.  Devoe,  her  engines,  etc.,  having  there- 
upon filed  in  this  court  his  libel  and  petition  claiming  the  benefit  of  limita- 
tion of  liability  provided  for  in  the  Revised  Statutes  of  the  United  States, 
Sections  4283,  4284  and  4285,  and  the  acts  amendatory  thereof  and  supplemen- 
tal thereto,  and  setting  forth  the  facts  and  circumstances  on  which  said  limita- 
tion is  claimed,  and  praying  proper  relief  in  that  behalf,  and  also  contesting  his 
liability  and  the  liability  of  said  steamtug  to  any  extent  whatever  for  any  and 
all  loss,  destruction,  damage  and  injury  caused  by  or  resulting  from  the  colli- 
sion aforesaid,  and  this  court  having  thereupon,  at  the  election  of  the  said  Robert 
Rogers,  made  an  order  for  the  transfer  by  him  of  his  interest  in  said  vessel  and 
her  freight  pending  at  the  time  of  said  collision  to  Samuel  H.  Lyman,  trustee 
appointed  by  the  court  under  section  4285  of  the  Revised  Statutes  of  the  United 
States;  and  the  said  Robert  Rogera  having  thereupon  in  compliance  with  said 
order,  by  instrument  in  writing  and  under  seal,  dated  the  first  day  of  July,  1801, 
transferred  to  the  said  trustee  all  his  interest  in  said  vessel  and  freight  within 
the  meaning  of  the  Statutes  of  the  United  States  aforesaid  for  the  purposes 
provided  in  said  Statutes:  Now,  on  motion  of  Carpenter  <&  Mosher,  proctors  for 
said  libellant  and  petitioner,  it  is 

Ordered,  that  a  monition  issue  out  of  and  under  the  seal  of  this  court  against 
all  persons  claiming  damages  for  any  and  all  loss,  destruction,  damage  and  in- 
jury caused  by  or  resulting  from  the  collision  aforesaid,  citing  them  to  appear 
before  this  Honorable  Court  and  answer  said  libel  and  petition,  <and  make  due 
proof  of  tlieir  respective  claims  on  or  before  the  sixth  of  October,  1801,  at 
11  o'clock  A.  M.;  and  Enos  N.  Taft  is  hereby  appointed  commissioner  before 
whom  proof  of  all  claims  which  shall  be  presented  in  pursuance  of  said  monitioo 
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shall  be  made,  subject  to  the  right  of  any  person  to  question  or  controvert  the 
same. 

And  it  is  further  ordered  that  public  notice  of  such  monition  be  given  by 
publication  thereof  in  The  Mail  and  Express,  a  newspaper  published  in  the  city 
of  Kew  York,  once  a  day  for  fourteen  days  and  thereafter  once  a  week  xmtil  the 
return  day  of  such  monition,  the  first  publication  to  be  at  least  three  montlis 
before  said  return  day,  and  that  a  copy  of  said  monition  be  served  on  the  proc- 
tors or  attorneys  of  all  parties  who  at  the  time  of  making  this  order  have  filed 
libels,  or  commenced  actions  or  suits  for  damages  for  loss  arising  out  of  the 
collision  aforesaid,  said  last  mentioned  service  to  be  made  at  least  thirty  days 
before  said  return  day. 

And  it  is  further  ordered  that  the  further  prosecution  of  the  aforesaid  libel  in 
tliis  couit  of  John  L.  Eccles  against  tlie  steam  tug  F.  W.  Devoe,  her  engines,  etc., 
and  the  further  prosecution  of  the  aforesaid  action  in  the  Superior  Court  of  the 
city  of  New  York  by  Thomas  S.  Bahan  as  administrator,  etc.,  of  William  H.  Bahan, 
deceased,  against  the  libellant  and  petitioner,  Robert  Rogers,  and  others,  so  far 
as  it  aftects  the  said  Robert  Rogers,  and  the  prosecution  of  any  and  all  other 
libels,  suits,  actions  or  proceedings  of  any  nature  or  description  against  the  said 
steam  tug  F.  W.  Devoe,  her  engines,  etc.,  or  the  said  Robert  Rogers,  in  respect  of 
any  of  the  claim  or  claims  aforesaid,  be  and  it  is  hereby  restrained  until  the  hear- 
ing and  determination  of  these  proceedings. 

And  it  is  further  ordered  that  service  of  this  order  as  a  restraining  order  be 
made  within  tliis  district  in  the  usual  manner,  and  in  any  other  distidct  by  the 
United  States  Marshal  for  such  district  delivering  a  certified  copy  of  this  order 
to  the  person  or  persons  to  be  restrained,  or  their  attorney  or  attorneys,  proctor 
or  proctors,  in  case  action,  libel  or  other  legal  proceedings  shall  have  been  begun. 

[Signed]      Addison  Bbown. 


No.  247. — Order  staying  Prosecution  of  suits. 
{Caption  as  in  Form  No,  176.) 

In  the  Matter  of  the  Petition  of  The  ^ 

Dampskibsselskabet    Thingvalla 

(Thingvalla  Steamship  Company)  as 

Owner  of  the  Steamsliip  Danmark, 

etc.,  for  Limitation  of  Liability. 

Upon  reading  the  libel  and  petition  of  said  Dampskibsselskabet  Thingvalla, 
showing  that  it  is  the  owner  of  the  late  steamship  Danmark,  which  broke  its  shaft 
and  was  abandoned  on  the  high  seas,  on  the  6th  day  of  April,  1880,  resulting  in 
the  total  loss  of  said  vessel  with  the  cargo  laden  thereon ;  and  it  further  appear- 
ing that  at  the  time  of  filing  said  petition  various  actions  were  threatened  by 
certain  passengers  thereon,  and  that  one  suit  was  pending  against  the  petitioner 
by  one  Peter  Waldemar  Bendtsen  as  plaintiff,  in  the  Supreme  Court  of  the  State 
of  New  York,  in  the  City  and  County  of  New  York,  wiUiin  the  Southern  Distiict 
of  New  York,  to  recover  for  loss,  damage  and  destruction  of  baggage  shipped 
or  put  on  board  said  steamsliip;  and  it  also  appearing  that  such  loss,  damage 
and  injury,  and  loss  and  destruction  of  property  were  occasioned  without  the 
privity  or  knowledge  of  the  said  petitioner;  and  that  said  petitioner  desiras  to 
claim  the  benefit  of  the  limitation  of  liability  provided  for  in  sections  4283,  4284 
and  4285  of  the  Revised  Statutes  of  the  United  States,  and  the  several  acts  and 
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Statutes  amendatory  thereof,  and  supplemental  thereto;  and  the  said  petitioner, 
having  conteste,d  any  and  all  liahility  in  respect  to  said  loss,  destruction,  dam- 
age and  injury  (independently  of  the  limitation  of  liability  claimed),  and  said 
libel  and  petition  having  stated  the  facts  and  circumstances  by  reason  of  which 
exemption  from  liability  is  claimed;  and  on  reading  the  order  of  this  couiii 
dated  the  25th  day  of  June,  1889,  whereby  it  has  been  ordered  that  the  said  pe- 
titioner transfer  its  interest  in  said  steamship  and  her  freight  for  the  voyage  in 
said  libel  and  petition  mentioned  to  Samuel  H.  Lyman,  Esq.,  to  act  as  trustee 
for  the  person  or  persons  who  may  prove  to  be  legally  entitled  thereto,  pursuant 
to  the  provisions  of  the  said  sections  of  the  Revised  Statutes  of  the  United  States, 
and  the  statutes  amendatory  thereof  and  supplemental  thereto;  and  the  peti- 
tioner having  duly  complied  with  said  order,  and  having  made  said  transfer  to 
said  trustee,  as  appears  by  the  instrument  of  transfer  duly  executed  by  said  pe- 
titioner to  the  said  trustee  bearing  date  the  25th  day  of  June,  1889;  and  upon 
reading  and  filing  the  order  made  this  day,  directing  a  monition  to  issue  out  of 
and  under  the  seal  of  this  court  citing  all  persons  claiming  damages  for  the  loss, 
destruction,  damage  and  injury  to  appear  before  this  court  and  make  due  proof 
of  their  respective  claims,  with  liberty  also  upon  making  such  proof  to  answer 
said  libel  and  petition;  and  upon  reading  and  filing  the  monition  Issued  there- 
under: Now,  upon  motion  of  Wing,  Shoudy  &  Putnam,  proctors  for  the  peti- 
tioner, it  is  ordered,  that  said  Peter  Waldemar  Bendtsen,  his  agents,  attorneys, 
proctors  and  counsel,  refrain  from  the  further  prosecution  of  said  action  begun 
by  him  against  the  petitioner  to  recover  for  the  loss,  destruction  and  injury  as 
aforesaid. 

It  is  further  ordered  that  the  prosecution  of  all  or  any  suit  or  suits,  actions 
or  proceedings  against  the  Dampskibsselskabet  Thingvalla  (The  Thingvalla 
Steamship  Company),  in  respect  of  any  claim  for  damages  for  any  loss,  destruc- 
tion, damage  or  injury  occasioned  by  said  disaster  to  the  steamship  Danmark, 
or  her  loss  and  abandonment,  be,  and  the  same  hereby  is,  restrained. 

And  it  is  further  ordered,  that  this  order  be  served  within  the  Southern  Dis- 
trict of  New  York,  in  the  usual  manner,  and  within  any  district  or  districts  of 
the  United  States  other  tlian  the  Southern  District  of  New  York,  by  the  United 
States  Marshal  for  such  other  district  or  districts  respectively,  by  delivering  a 
copy  of  such  original  order  and  exhibiting  a  certified  copy  thereof  to  the  party 
or  person  to  be  served. 

Addison  Bbown. 


No.  248.— Monition. 

The  President  of  the  United  States  of  America,  to  the  Marshal  of  the  Eastern 

District  of  New  York,  Greeting: 

Whereas,  a  libel  and  petition  hath  been  filed  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  New  York,  on  the  14th  day  of  November,  in 
the  year  one  thousand  eigcht  hundred  and  eighty-eight,  by  the  Dampskibssel- 
skabet Thingvalla  (or  Thingvalla  Steamship  Company),  as  owner  of  the  steam- 
ship Thingvalla,  and  of  the  «pe«  recuperandi^  or  wreck  of  the  steamship  Geiser, 
praying  for  a  limitation  of  its  liability  concerning  the  loss,  damage  or  injury 
occasioned  by  the  collision  between  the  said  steamships,  on  the  14th  day  of  Au- 
gust, 1888,  for  the  reasons  and  causes  in  said  libel  and  petition  mentioned, 
and  praying  a  monition  of  the  said  court  in  tliat  behalf  to  be  issued,  and  that  all 
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peraons  claiming  damages  for  any  such  loss,  damage  or  injury  may  be  thereby 
cited  to  appear  before  the  said  coui*t,  and  make  due  proof  of  their  respective 
claims,  and  all  proceedings  being  had,  that  if  it  shall  appear  that  the  said  peti- 
tioners are  not  liable  for  any  such  loss,  damage  or  injury,  it  may  be  so  finally 
decreed  by  this  court; 

And  whereas,  the  value  of  the  interest  of  the  said  owner  in  the  steamship 
Thingvalla,  and  her  freight  then  pending,  has  been  appraised  at  the  sum  of 
$64,680.66,  and  the  appraised  value  paid  into  this  court,  and  the  said  court  has 
ordered  that  a  monition  issue  against  all  persons  claiming  damages  for  any  loss, 
damage  or  injury  by  said  collision,  citing  them  to  appear  and  make  due  proof 
of  their  respective  claims: 

You  are,  therefore,  commanded  to  cite  all  persons  claiming  damages  for  any 
loss,  damage  or  injury  occasioned  by  said  collision  to  appear  before  said  court 
and  make  due  proof  of  their  respective  claims,  before  Richard  P.  Morle,  Esquire, 
a  commissioner  of  the  United  States  Circuit  Court,  at  his  office,  in  the  United 
States  Court  Building,  No.  168  Montague  street,  in  the  city  of  Brooklyn,  at  or 
before  the  13th  day  of  June,  1889,  at  eleven  o^ clock  in  the  forenoon,  and  are  also 
commanded  to  cite  such  claimants  to  appear  and  answer  the  allegations  of  the 
libel  and  petition  herein,  on  or  before  said  last  named  date,  or  within  such  fur- 
ther time  as  this  court  may  grant,  and  to  have  and  receive  such  relief  as  may 
be  due. 

And  what  you  have  done  in  the  premises,  do  you  then  make  return  to  this 
court,  together  with  this  wnt 

Witness  the  Honorable  Charles  L.  Benedict,  Judge  of  the  District  Court,  at 
the  city  of  Brooklyn,  in  the  Eastern  District  of  New  York,  this  5th  day  of  March, 
in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  eighty-nine,  and  of  our 
independence,  the  one  hundred  and  thirteenth. 

B.  LiNOOLif  Benedict,  Clerk. 


No.  240. — Return  op  marshax. 

United  States  District  Court,  Eastern  District  of  New  York, 
Pursuant  to  the  annexed  monition  the  following  citation  was  published  in 
tlie  Brooklyn  Citizen,  a  newspaper  published  in  the  city  of  Brooklyn,  once  a 
day  for  fourteen  days,  commencing  March  12th,  1889,  and  thereafter  once  a 
week  until  the  13th  June,  1889,  as  follows: 

^^  Whereas  a  monition  has  been  issued  to  me  out  of  and  under  the  seal  of  the 
District  Court  of  tlie  United  States  for  the  Eastern  District  of  New  York, 
wherein  and  whereby,  after  reciting  among  other  things  that  a  libel  and  petition 
wei-e  filed  in  the  said  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York,  on  the  14th  of  November,  1888,  by  the  Dampskibsselskabet 
Thingvalla,  as  owner  of  the  steamship  Thingvalla,  and  of  the  «pe»  recuperandi 
or  wreck  of  the  steamship  Geiser,  in  a  cause  of  limitation  of  its  liability  con- 
cerning the  loss,  destruction,  damage  and  injury  occasioned  by  the  collision 
between  the  said  steamships  on  the  14th  day  of  August,  1888,  for  the  reasons 
and  causes  in  said  libel  and  petition  mentioned,  I  am  commanded  to  cite  all 
persons  claiming  damages  for  any  loss,  destruction,  damage  or  injury  occasioned 
by  said  collision  to  be  and  appear  before  said  court,  and  make  due  proof  of 
their  respective  claims  before  Richard  P.  Morle,  Esquire,  the  commissioner  for 
tliat  purpose  appointed  by  order  of  the  said  court:" 
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Now,  therefore,  all  peraons  claiming  damages  for  any  loss,  destruction, 
damage  or  injnry  occasioned  by  the  collision  between  the  steamships  Thing- 
valla  and  Geiser  on  the  14th  day  of  August,  1888,  are  hereby,  in  accordance 
with  the  said  monition,  cited  and  admonished  to  appear  before  Richard  P. 
Morle,  Esq.,  the  United  States  Commissioner  appointed  for  that  purpose  by 
this  Court,  at  his  office  in  the  United  States  Court  Building,  No.  168  Montague 
Street,  in  the  city  of  Brooklyn,  on  or  before  the  13th  day  of  June,  1889,  at  11 
o^ clock  in  the  forenoon,  then  and  there  to  present  and  make  due  proof  of  their 
respective  claim  or  claims  to  the  said  commissioner  under  oath,  and  are  also 
cited  to  appear  and  answer  the  allegations  of  the  libel  and  petitions  herein 
on  or  before  said  last  named  date,  or  within  such  further  time  as  this  court 
may  grant,  and  to  have  aJid  receive  such  relief  as  may  be  due. 

Charles  M.  Staffobd, 
Marshal  of  the  United  States  for  the  Eastern  District  of  New  York. 

Dated  Brooklyn,  August  21,  1889. 


No.  250. — Order  appointino  trustee  and  fob  transfer. 
{Caption  as  in  Form  No,  176.) 

In  the  Matter  of  the  Petition  of  the 
Long  Island  North  Shore  Passenger 
and  Freight  Transporation  Compa- 
ny, Owners  of  the  Steamboat  Sea- 
wanhaka. 

On  reading  and  filing  the  libel  and  petition  of  the  Long  Island  Noi-th  Shore 
Passenger  and  Freight  Tmnsportation  Company,  owners  of  the  steamboat 
Seawanhaka,  showing  that  tj^ey  have  been  sued  as  such  owners  by  certain  per- 
sons claiming  to  have  been  passengers  or  relatives  of  passengers  injured  on  said 
vessel  on  the  28th  day  of  June,  1880,  or  the  personal  representatives  of  pas- 
sengers killed  on  said  occasion,  or  the  owners  of  cargo  destroyed  thereat,  t<> 
recover  for  the  injuries  sustained  by  such  persons  and  for  the  loss  and  destruc- 
tion and  damage  and  injury  done  to  such  cargo  on  board  of  such  vessel  on  that 
day,  and  that  said  injuries,  loss  and  destruction  were  suffered  by  divers  anil 
several  other  passengers  and  freighters  and  owners  of  goods,  wares  and  mer- 
chandise and  other  property  on  tlie  same  voyage,  and  the  whole  value  of  the 
said  vessel  and  her  freight  for  the  said  voyage  is  not  sufficient  to  make  com- 
pensation to  each  of  said  passengers  and  relatives  of  passengers  injured,  and 
the  representatives  of  such  passengers  as  were  killed,  and  said  freighters  and 
owners  therefor,  and  that  such  loss,  damage  and  injury  was  done,  occasioned  and 
incurred  without  the  design,  neglect,  privity  or  knowledge  of  such  owners,  and 
that  said  petitioners  desire  to  claim  the  benefit  of  limitation  of  liability  provided 
for  in  sections  4283,  4284  and  4285  of  the  Revised  Statutes  of  the  United  States, 
and  the  other  laws  of  the  United  States  in  that  behalf,  and  also  to  contest  their 
liability  and  the  liability  of  said  vessel  for  said  loss,  destruction,  damage  and 
injury,  independently  of  the  limitation  of  liability  claimed  under  said  act,  saiil 
libel  and  petition  also  stating  the  facts  and  circumstances  on  which  such  exemp- 
tion from  and  limitation  of  liability  are  claimed,  and  prayinj;  proper  relief  in  tlio 
premises  in  that  behalf,  and  the  said  owners  having  elected  to  make  a  transfer 
as  hereinafter  provided : 
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It  is  hereby  Ordered,  in  conformity  with  the  said  Revised  Statutes,  and  the 
rules  of  the  Supreme  Court  of  the  United  States  made  in  pursuance  thereof, 
that  the  said  petitioners,  the  Long  Island  Nortli  Shore  Passenger  and  Freight 
Transportation  Company,  transfer  their  interest  in  the  said  steamboat  Seawan- 
haka  and  her  freight  for  tlie  said  voyage,  for  the  benefit  of  all  such  claimants,  to 
John  A.  Osborne,  Esq.,  of  the  city  of  New  York,  who  is  hereby  appointed,  pur- 
suant to  the  provisions  of  sections  4284  and  4285  of  said  Revised  Statutes,  to  act 
as  trustee  for  the  person  or  persons  who  may  prove  to  be  legally  entitled  thereto. 

Wm.  G.  Choatb. 


No.  251. — Tbansfeb  to  tbustes. 
United  States  District  Courts  Southern  District  of  New  Tork, 

In  the  Matter  of  the  Petition  of  the  " 
Long  Island  North  Shore  Passenger 
and  Freight  Ti*ansportation  Compa- 
ny, Ownei-8  of  the  Steamboat  Sea- 
'  wanhaka. 

Whereas  the  above  named,  the  Long  Island  North  Shore  Passenger  and  Freight 
Transportation  Company,  owners  of  the  steamboat  Seawanhaka,  did  on  the  Slst 
day  of  July,  1880,  present  its  libel  and  petition  as  abo^ad  entitled,  to  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  Tork,  claiming  for 
the  reasons  and  because  of  the  circumstances  therein  mentioned  and  set  forth, 
the  benefit  of  limitation  of  liability  of  said  company  pursuant  to  sections  4283, 
4284,  and  4285  of  the  Revised  Statutes  of  the  United  States,  and  praying  that  the 
said  court  should  appoint  a  trustee  pursuant  to  the  provisions  of  sections  4284 
and  4285  of  said  Revised  Statutes,  and  make  an.  order  for  the  transfer  by  the 
said  petitioners  of  their  interest  in  the  said  steamboat  Seawanhaka  and  freight 
for  the  benefit  of  all  persons  who  may  appear  as  claimants  against  the  said  peti- 
tioners because  of  the  personal  injuries  of  passengers  or  the  loss,  damage,  in- 
jury and  destruction  of  the  cargo,  freight  and  other  property  of  said  steamboat; 

And  whereas,  upon  the  libel  and  petition  aforesaid,  an  order  was  heretofore 
made,  to  wit,  on  the  31st  day  of  July,  1880,  in  the  above  entitled  matter  by  the 
Honorable  William  G.  Choate,  Judge  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  and  on  the  same  day  duly  entered  in 
the  ofiice  of  the  clerk  of  the  said  District  Court,  directing  the  said  Long  Island 
North  Shore  Passenger  and  Freight  Transportation  Company  to  transfer  their 
interest  in  tlie  said  steamboat  Seawanhaka,  and  her  freight  for  the  voyage  men- 
tioned in  the  said  libel  and  petition,  to  John  A.  Osborne,  Esquire,  of  the  city  of 
New  York,  appointed  in  and  by  the  said  order  trustee  for  the  benefit  of  any 
person  or  persons  who  may  claim  to  have  been  passengers,  or  to  be  the  personal 
representatives  or  relatives  of  those  who  were  passengers,  or  to  be  owners  or 
freighters  of  goods,  wares  and  merchandise  on  the  said  steamboat: 

Now,  therefore,  this  indenture  witnesseth  that  the  said  Long  Island  North 
Shore  Passenger  and  Freight  Transportation  Company,  in  obedience  to  the  said 
order,  and  in  consideration  of  the  premises  aforesaid,  has  conveyed,  assigned, 
ti-ansferred  and  delivered  over,  and  by  these  presents  does  convey,  assign,  trans- 
fer and  deliver  over  to  the  said  John  A.  Osborne,  ti'ustee  as  aforesaid,  all  and 
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Blngolar  tbe  interest  of  the  said  petitioner  in  said  steamboat  Soawanhaka,  her 
engines,  tackle,  apparel  and  furniture,  and  in  the  freight  on  board  thereof: 

To  have  and  to  hold  the  same  unto  the  said  John  A.  Osborne,  as  such  trustee 
Bs  aforesaid,  and  to  his  successors  and  assigns. 

Subject  to  the  order,  control  and  direction  of  said  Distnct  Court 

In  witness  whereof,  the  said  Long  Island  North  Shore  Passenger  and  Freight 
Transportation  Company  has  set  its  seal  and  caused  these  presents  to  be  signed 
by  its  President  this  thirty-first  day  of  July,  eighteen  hundred  and  eighty. 

Long  Island  North  Shore  Passenger  &  Freight  Transportation  Co., 
[seal]  by  James  Udall,  President. 

Witness:  S.  Hanford. 

Southern  District  of  New  York,  88, 

On  this  31st  day  of  July,  1880,  before  me,  personally  appeared  James  Udall, 
president  of  the  Long  Island  North  Shore  Passenger  and  Freight  Transportation 
Company,  with  whom  I  am  personally  acquainted,  who  being  by  me  duly  sworn, 
said  that  he  resided  at  Great  Neclc,  Queens  county,  in  said  state  of  New  York, 
tliat  he  was  President  of  said  Long  Island  North  Shore  Passenger  and  Freight 
Transportation  Company,  that  he  knew  the  corporate  seal  of  said  company,  that 
the  seal  affixed  to  the  within  transfer  was  such  corporate  seal,  that  it  was  affixed 
by  order  of  the  board  of  directors  of  said  corporation,  and  that  he  signed  his 
name  thereto  by  the  like  order  as  President  of  said  corporation. 

Otto  T.  Bannard, 
[seal]  Notary  Public,  New  York  County, 


No.  252.— Claim. 

United  States  District  Courts  Eastern  District  of  New  York. 

In  the  Matter  of  the  Petition  of  the  J 
Dampskibsselskabet  Thingvalla  for  > 
Limitation  of  Liability.  ) 

Eastern  District  of  New  Yorky  ss, 

William  B.  Davenport,  being  duly  sworn,  alleges  as  follows : 

First  That  he  is  Public  Administrator  in  Kings  County,  State  of  New  York,' 
and  that  letters  of  administration  on  the  goods,  chattels  and  effects  of  Ida  Mai- 
gren,  deceased,  have  been  duly  issued  to  him,  and  the  same  are  still  valid  and  in 
full  force. 

Second.  That  as  claimant  is  informed  and  believes,  the  said  Ida  Malgren,  in 
the  month  of  August,  1888,  took  passage  on  the  steamship  Gteiser,  a  vessel  be- 
longing to  the  above  petitioner,  uuder  a  contract  with  said  petitioner  to  be  safely 
transported,  together  with  the  property  belonging  to  her,  of  the  value  of  eight 
hundred  dollars,  from  New  York  to  Copenhagen,  in  the  Kingdom  of  Denmark. 
That  while  on  said  voyage,  the  said  steamship  Geiser  came  in  collision  with 
the  steamship  Thingvalla,  also  a  vessel  of  the  petitioner's,  through  no  fault  of 
this  claimant,  by  reason  of  which  collision  the  said  steamship  G«iser  shortly 
afterwards  sank,  and  the  said  Ida  Malgi*en  was  drowned,  and  her  entire  personal 
property  on  board  of  the  said  steamship  was  lost. 

Third,  That  this  claimant,  by  reason  of  the  premises,  hereby  makes  and  files 
his  claim  against  the  said  petitioner  for  the  sum  of  eight  hundred  dollars,  the 
value  of  the  pei-sonal  property  of  claimant's  intestate  lost  in  said  collision,  and 
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pmys  that  the  commissioner  appointed  to  receive  claims  herein  will  report  to 
the  court  that  the  said  sum  is  due  to  this  claimant  and  should  be  allowed  to  him 
out  of  the  fund  deposited  in  the  registry  of  the  court  in  this  proceeding. 
Sworn  to,  etc.  William  B.  Davenport. 


No.  253.— Claim. 

United  States  District  Court,  Southern  District  of  New  York. 

In  the  Matter  of  the  Petition  of  Stephen  ] 
Kingsbury,  Owner  of  the  Bark  Kate,  i. 
for  Limitation  of  Liability.  ) 

Southern  District  of  New  York,  hs. 

Job  Latham,  being  duly  sworn,  says  that  he  is  a  ship  carpenter,  residing  at 
W.  18th  St,  New  York,  and  having  his  place  of  business  at  South 

St,  New  York. 

That  on  various  dates  between  the  1st  day  of  June,  1891,  and  the  13th  day  of 
March,  1801,  at  the  request  of  the  master  of  the  bark  Kate,  he  furnished  materials 
to  and  for  the  said  bark,  and  rendered  services  to  him,  the  reasonable  value  of 
which  materials  and  services  Is  the  sum  of  $1,710.25. 

That  on  the  15th  day  of  March,  1891,  he  received  on  account  of  said  indebted- 
ness the  sum  of  $500  on  account,  leaving  $1,216.25  still  due  and  unpaid. 

That  annexed  hereto  is  a  bill  of  particulai-s,  giving  the  respective  dates  on 
which  the  said  services  were  rendered  and  materials  furnished,  and  the  amounts 
charged  for  each  item  thereof.  That  said  materials  were  furnished  on  the  credit 
of  the  said  vessel,  which  was  a  foreign  vessel,  and  that  deponent  has  a  Hen  on 
said  bark  therefor.  Job  Latham. 

Sworn  to,  etc.  C.  AD., 

Proctors  for  Claimant 
(Annex  Bill  qf  Particulars,) 


No.  254.  —Objection  to  claim  filed  with  commissionebs. 

United  States  District  Court,  Southern  District  qf  New  York, 

In  the  Matter  of  the  Petition  of  Stephen  ^ 
Kingsbury,  Owner  of  the  Bark  Kate,  I 
for  Limitation  of  Liability.  I 

SiBs: — You  will  please  take  notice  that  James  Lot,  a  creditor,  having  filed  a 
claim  against  the  fund  in  the  registry  of  this  court  in  the  above  entitled  proceed- 
ing, hereby  objects  to  the  claim  heretofore  filed  with  the  commissioner  in  this 
proceeding  by  Job  Latham,  for  the  sum  of  $1,216.25  for  services  rendered  and 
materials  furnished  to  the  said  bark  Kate,  on  the  ground  that  the  said  bark  is  a 
domestic  vessel,  and  no  lien  exists  against  the  said  vessel  or  the  fund  for  the  sum 
of  $1,216.25,  or  for  any  part  thereof,  in  favor  of  the  said  Job  Latham,  and  also, 
on  the  ground  that  the  fund  is  insufficient  to  pay  all  creditors,  and  the  claim  of 
James  Lot  is  prior  in  point  of  law  to  the  claim  of  the  said  Job  Latham. 
Dated  New  York,  May  1,  1891.  Yours, 

A.  &  B., 
To  S.  H.  L.,  Esq.,  Proctors  for  James  Lot 

Commissioner. 
0.  A  D.  Esqs., 

Proctors  for  Job  Latham. 
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No.  255.— Rbpobt  of  commissioner. 

United  Statea  District  Courts  Southern  District  cf  New  York, 

In  the  Matter  of  the  Petition  of  the  ^ 
Long  Island  North  Shore  Passenger    L 
&  Freight  Ti-ansportation  Company.    J 

To  the  District  Court  of  the  United  States  for  the  Southern  District  of  New 

York: 

I,  John  A.  Osborne,  the  commissioner  named  in  the  order  of  this  court  made 
and  entei*ed  in  this  proceeding  and  bearing  date  the  Slst  day  of  July,  1880,  and 
before  whom  the  claims  of  all  persons  and  parties  claiming  damages  for  the  loss, 
destruction,  damage  and  injury  occasioned  by  the  disaster  on  board  the  steamboat 
Seawanhaka  on  the  28th  day  of  June,  1880,  referred  to  in  the  libel  and  petition 
of  the  above  named  petitioners,  were  required  to  be  presented,  do  respect- 
fully report  that  the  claims  below  mentioned  were  presented  to  me  and  proved 
at  the  dates  specified,  that  is  to  say: 

1880.  Oct.  30.  Charles  W.  Harmer,  property  lost  .  .  .  $2167  00 
Oct.  29.  Edward  H.  Carpenter,  property  lost  .  .  .  80  15 
Oct  29.  Ella  W.  Carpenter,  property  lost  ...  49  25 
Aug.  9.  Richard  Van  Cott,  property  lost  ....  305  90 
Nov.  5.  Mary  Carson,  property  lost  ....  56  06 
Nov.  5.  Bridget  FitzSimmons,  property  lost  .  .  .  76  00 
Nov.  8.    A.  Marks,  property  lost      .        .        .  $  70  00 

Nov.  8.     A.  Marks,  personal  injuries    .        .         150  00      .       220  00 
Nov.  20.    Charles  Wrede,  property  lost 04  60 

1881.  Mch.  10.    Robert  C.  Rathbone,  property  lost  .        .        .       391  00 
And  that  no  claims  of  the  character  specified  in  said  order  of  July  81,  1880, 

have  been  presented  to  me  by  any  persons  or  parties  other  than  those  above 
mentioned.    The  proofs  taken  by  me  are  hereto  annei^ed. 
All  of  which  is  respectfully  submitted. 

John  A.  Osborne, 
XJ.  S.  Commissioner,  Southern  District  of  New  York. 
Dated,  New  York,  November  8,  1883. 


No.  256.— Order  on  return  op  monition. 

{Caption  as  in  Form  No,  176.) 

In  the  Matter  of  the  Application  of 
Robert  Rogers,  Owner  of  the  Steam- 
tug  F.  W.  Devoe,  her  engines,  etc., 
for  Limitation  of  Liability,  etc. 

This  court  having  heretofore  duly  issued  a  monition  against  all  persons  claim- 
ing damages  for  any  and  all  loss,  destruction,  damage  or  injury  caused  by  or 
resulting  from  the  collision  between  the  steamtug  F.  W.  Devoe  and  the  sloop 
Amelia,  in  the  North  River,  New  York,  on  the  night  of  June  14-15,  1891,  citing 
them  to  appear  before  this  court  on  this  sixth  day  of  October,  1891,  at 
eleven  oVlock  in  the  forenoon,  and  to  answer  the  libel  and  petition  in  this 
cause  and  to  make  proof  of  their  claims  at  or  befoi*e  said  time,  befoi^  Enos 
N.   Taft,  Esq.,  commissioner  designated  by  the  court,  at  his  office  No.  74 
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Wall  street,  In  the  city  of  New  York,  subject  to  the  right  of  any  person  inter- 
ested to  question  or  controvert  the  same;  and  public  notice  of  said  monition 
having  been  duly  given  as  required  by  law  and  the  order  and  practice  of  this 
coUrt,  and  such  further  notice  as  required  by  the  order  of  tlie  court  made 
herein,  dated  July  Ist,  1891,  having  been  given,  all  of  which  appears  by  the 
return  of  the  marshal  duly  made;  and  the  said  Enos  N.  Taft,  Esq.,  commis- 
sioner as  aforesaid,  having  duly  made  his  report,  whereby  it  appears  that  the 
following  claims  have  been  presented  in  pursuance  of  said  monition,  to  wit: 

John  L.  Eccles,  by  Benedict  &  Benedict,  his  proctors,  for  loss  of  yacht  Amelia, 
tackle,  boat  and  furniture,  $4,550. 

Thomas  S.  Bahan,  by  Michael  Jacobs,  Esq.,  his  proctor,  for  personal  inju- 
ries, $2,000. 

Thomas  S.  Bahan  as  administrator,  etc.,  of  William  H.  Bahan,  deceased,  by 
the  same  proctor,  for  loss  of  life  of  said  William  H.  Bahan,  $5,000. 

Meta  Jenkins,  as  administratrix,  etc.,  of  Frank  Jenkins,  deceased,  by  Fowler 
&  Leonard,  her  proctors,  for  loss  of  life  of  said  Frank  Jenkins,  $5,000. 
— and  the  said  parties  having  appeared  and  liled  answers  to  the  libel  herein; 

And  upon  the  return  of  said  monition,  proclamation  having  been  duly  made 
for  all  persons  claiming  damages  for  any  and  all  loss,  destruction,  damage  or 
injury  aforesaid  to  appear  and  answer  the  libel  and  petition  herein,  and  to  pre- 
sent their  claims,  and  no  other  person  or  persons  appearing:  Now  on  motion 
of  Carpenter  &  Mosher,  proctoi-s  for  petitioners,  it  is 

Ordered,  that  the  default  of  all  persons  claiming  damages  for  any  and  all  loss, 
destruction,  damage  or  injury,  caused  by  or  resulting  from  the  collision  afore- 
said, who  have  not  made  proof  of  their  claims  as  aforesaid,  be  and  it  is  hereby 
entered;  and  it  is  further 

Ordered,  that  the  issues  raised  by  the  libel  and  petition  and  the  answers  filed 
by  Jolm  L.  Eccles,  Thomas  S.  Bahan,  and  Thomas  S.  Bahan  as  adrainisti-ator, 
etc.,  and  Meta  Jenkins,  as  administratrix,  etc.,  stand  for  trial  before  this  court 
according  to  the  rules  and  practice  of  the  court;  and  it  is  further 

Ordered,  that  all  further  proceedings  in  proof  of  the  claims  presented  to  the  ' 
commissioner  as  aforesaid  be  suspended  until  the  hearing  and  determination  of 
the  issues  raised  by  the  libels  and  answers  aforesaid,  and  that  the  right  of  tlie 
petitioners,  and  of  tlie  parties  who  have  presented  claims  as  aforesaid  to  question 
or  controvert  any  or  all  the  claims  so  presented  to  the  commissioner  be  and  it 
is  hereby  reserved  until  the  same  time. 

Addison  Bbowit. 


No.  257. — Order  on  return  of  monition. 

Caption  as  in  Form  No,  176. 

In  the  Matter  of  the  Petition  of  the 
Providence  &  New  York  Steamship 
Company,  Owners  of  the  Steamship 
Metis. 

Upon  reading  and  filing  the  libel  and  petition  of  the  Providence  and  New  York 
Steamship  Company,  ownei*s  of  the  steamship  Metis,  showing  that  they  have 
been  sued  as  such  ownera  by  certain  persons  claiming  to  have  been  owners  of 
cargo  desti'oyed  on  said  vessel  on  the  thirtieth  day  of  August  18    ,  to  recover  fur 
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the  loss  and  destruction,  damage  and  injury  done  to  such  cargfo,  on  board  sucli 
vessel,  on  that  day,  and  that  loss  and  destruction  was  suffered  by  divers  and  sev- 
eral other  freighters  and  owners  of  goods,  wares  and  merchandise,  and  other 
property,  on  the  same  voyage,  and  that  the  whole  value  of  the  said  vessel  and  her 
freight  for  the  said  voyage  is  not  sufficient  to  make  compensation  to  each  of  said 
freighters  and  owners  therefor;  and  such  loss,  damage  and  injury  was  done,  occa- 
sioned and  incurred  without  the  privity  or  knowledge  of  such  owners,  and  tliat  tlie 
said  petitioners  desire  to  claim  tlie  benefit  of  limitation  of  liability  provided  for 
in  Sections  4283, 4284,  and  4285  of  the  Revised  Statutes  of  the  United  States,  and 
also  to  contest  their  liability,  and  the  liability  of  said  vessel  for  said  loss,  destruc- 
tion, damage  and  injury,  independently  of  the  limitation  of  liability  claimed 
under  said  act;  said  libel  and  petition  also  stating  the  facts  and  circumstances  on 
which  such  exemption  from  the  limitation  of  liability  are  claimed,  and  praying 
proper  relief  in  the  premises  in  that  behalf;  and  the  said  owners  by  their  said  libel 
and  petition  having  elected  to  make  a  transfer  as  hereinafter  mentioned;  and  up- 
on reading  and  filing  the  order  of  this  court  made  thereon,  bearing  date  on  the  6th 
day  of  September,  18  ,  whereby  it  was  ordered  that  the  said  petitioners  trans- 
fer their  interest  in  such  vessel  and  her  freight  for  the  said  voyage  to  George  F. 
Betts,  Esq.,  to  act  as  trustee  for  the  person  or  persons  who  may  prove  to  be 
legally  entitled  thereto,  pursuant  to  the  provisions  of  the  Act  of  Congress  above 
referred  to;  and  upon  reading  and  filing  the  instrument  of  transfer  duly  executed 
by  said  company,  bearing  date  the  sixth  day  of  September,  18  ,  whereby  it  ap- 
pears that  such  vessel  and  freight  have  been  duly  transferred  to  said  trustee, 
pursuant  to  such  order  and  the  said  Revised  Statutes  and  the  Rules  of  the  Su- 
preme Court  of  the  United  States  in  that  behalf;  and  upon  reading  and  filing  tlie 
oi*der  made  herein,  bearing  date  on  the  sixth  day  of  September,  18  ,  directing 
a  monition  to  issue  out  of  and  under  seal  of  this  court,  citing  all  persons  claim- 
ing damages  for  the  loss,  destruction,  damage  and  injury  occasioned  by  said  dis- 
aster, on  board  the  said  steamship  Metis,  on  the  thirtieth  day  of  August,  1872, 
to  appear  before  this  court  and  make  due  proof  of  their  respective  claims  at  or 
before  the  seventeenth  day  of  December,  1872,  at  eleven  o'clock  in  the  forenoon 
and  designating  John  A.  Osborne,  Esq.,  a  commissioner  of  said  court,  as  the  com- 
missioner before  whom  such  claims  shall  be  presented  in  pursuance  of  such 
monition,  and  further  directing  public  notice  of  such  monition  to  be  given  as  in 
other  cases  and  by  a  further  publication  once  each  week  thereafter  until  the 
return  of  such  monition,  and  directing  further  notice  thereof  to  be  served  upon 
the  persons  prosecuting  any  suits  in  any  courts  in  the  United  States  against  the 
said  petitioners  of  the  said  steamship  to  recover  for  any  such  damages,  or  upon 
their  attorneys,  solicitors  or  proctors  as  by  said  order  is  provided;  and  upon 
reading  and  filing  the  monition  issued  out  of  and  under  the  seal  of  this  court 
bearing  date  tlie  sixth  day  of  September,  18  ,  to  the  Marshal  of  the  Southern 
District  of  New  York,  against  all  persons  claiming  damages  for  any  loss,  destruc- 
tion, damage  and  injury  occasioned  by  such  disaster,  citing  them  to  appear  be- 
fore this  court  and  make  due  proof  of  their  respective  claims  at  or  before  the 
seventeenth  day  of  December,  18  ,  at  eleven  o'clock  in  the  forenoon,  at  the  of- 
fice of  John  A.  Osborne,  the  commissioner  designated  by  this  court  as  the  person 
before  whom  proof  of  all  such  claims  shall  be  presented ; 

And  upon  reading  and  filing  the  affidavits  of  Isaac  Odell,  Charles  H.  Tweed, 
IVilliam  R.  Castle,  and  Edwin  S.  Ralphs,  and  the  returns  of  the  Marshal  of  the 
United  States  for  the  Southern  District  of  New  York,  whereby  it  appears  that 
42 
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the  said  monition  and  the  said  order  directing  such  monition  to  issue  have  been 
personally  served  upon  the  attorneys,  proctors  or  solicitors  of  record  for  tlie 
plaintiffs  or  libellants  in  each  of  the  suits  brought  and  pending  in  any  court  in 
the  United  States  against  the  Providence  and  New  York  Steamship  Company  or 
against  the  said  steamship  Metis,  to  recover  for  any  such  damages,  as  directed 
by  said  order  of  sixth  September,  18  ,  and  whereby  it  further  appears  that 
public  notice  of  such  monition  has  been  given  by  publication  in  a  certain  news- 
paper, to  wit.  The  New  York  Commercial  Advertiser,  for  the  space  of  fourteen 
days,  and  thereafter  once  in  each  week  until  this  date,  as  directed  by  said  order 
of  sixth  September,  18  ,  and  upon  reading  and  filing  the  report  of  John  A. 
Osborne,  Esq.,  a  commissioner  of  this  court  who  was  designated  by  said  order  of 
September  sixth,  18  ,  as  the  commissioner  before  whom  claims  for  damages 
for  the  loss,  destruction,  damage  and  injury  occasioned  by  said  disaster  should 
be  presented,  whereby  it  appears  that  claims  for  such  damages  have  been  pre- 
sented to  him  by  the  following  persons  and  parties,  viz.,  Loring  Andrews  &  Co., 
Olena,  Craig  &  Co.,  Hopkins  &  Pomeroy,  S.  H.  Howe,  Rosenfield  Brothers,  A. 
Schwarzschils  &  Co.,  William  E.  Titus,  Thomas  McBorney,  Richard  Davis,  Ed- 
ward Magee,  A.  L.  Nutting,  S.  C.  Kendall,  H.  A.  Lounsberg,  S.  T.  Hornby,  Es- 
tella  Abrahams,  Osborne,  Cheeseman  <&  Co.,  Charles  M.  Davis,  William  Cook 
and  Miles  Brothers,  and  that  no  claims  have  been  presented  to  him  by  any  oth- 
er persons  or  parties  than  those  above  named ;  and  upon  all  the  papers  and  pit>> 
ceedings  in  this  matter  and  on  the  return  of  said  monition,  proclamation  having 
been  duly  made  for  all  persons  claiming  damages  for  any  loss,  destructiou, 
damage  or  injury  occasioned  by  the  disaster  on  board  said  steamship  Metis  on 
the  thirtieth  day  of  August,  18  ,  in  said  libel  and  petition  mentioned,  to  appear 
and  present  their  claims  and  such  answers  or  exceptions  as  they  should  be  ad- 
vised, and  no  other  claims  having  been  presented  than  those  above  mentioned, 
and  no  answer  or  exceptions  to  said  libel  and  petition  having  been  filed  by  or 
on  behalf  of  any  persons  or  parties  except  said  Loring  Andrews  <&  Co.,  upon  mo- 
tion of  Louis  H.  Pignolet,  proctor  for  Olena,  Craig  &  Co.,  claimants  as  afore- 
said, it  is  hereby 

Ordered,  that  the  said  Olena,  Craig  &  Co.  have  leave  to  file  an  answer  or  ex- 
ceptions to  said  libel  within  one  week  from  the  date  of  this  order. 

And  upon  motion  of  Evarts,  Southmayd  <&  Choate,  proctors  for  said  i>etitioD- 
ers,  it  is  ordered,  adjudged  and  decreed,  that  the  defaults  of  all  other  persons 
and  parties  than  those  having  presented  claims  as  aforesaid  be  and  the  same 
are  hereby  entered  herein,  and  that  all  such  persons  and  parties  so  in  default 
be  and  they  are  hereby  forever  debaiTcd  from  presenting,  filing  or  prosecuting 
any  claims  for  damages,  for  any  loss,  destructioo,  damage  or  injury  occasioned 
by  the  disaster  on  board  the  said  steamship  Metis,  on  the  thirtieth  day  of  Au- 
gust, 18    ,  in  the  libel  and  petition  mentioned. 

And  upon  like  motion  it  Is  further  ordered,  adjudged  and  decreed,  that  the 
defaults  in  respect  to  answering  or  excepting  to  the  said  libel  and  ]>ctition  of 
all  other  persons  and  parties  than  said  Loring  Andrews  &  Co.  and  siiid  Olena, 
Craig  &  Co.  be  and  the  same  are  hereby  entered,  and  that,  as  to  all  such  persons 
and  parties  so  in  default  in  respect  to  answering  or  excepting  to  such  libel,  tlie 
allegations  of  said  libel  and  petition  stand  as  confessed  and  admitted. 

And  upon  like  motion  it  is  further  ordered,  adjudged  and  decreed,  that  in 
case  the  said  Olena,  Craig  <fe  Co.  shall  not  file  an  answer  or  exceptions  to  tlie 
said  libel  and  petition  within  the  time  granted  to  them  for  that  purpose  as 
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aforesaid,  then  that  they  be  and  they  hereby  are  forever  debarred  from  answer- 
ing or  excepting  to  said  libel  and  petition,  and  that  as  to  them  the  allegations 
of  said  libel  and  petition  shall  stand  as  confessed  and  admitted. 

Samuel  Blatghfobd. 


No.  258.— Petition  op  tbustee  fob  obdeb  of  sale. 

United  States  District  Court,  Southern  District  of  New  York. 

In  the  Matter  of  the  Petition  of  the 
Long  Island  North  Shore  Passenger 
and  Freight  Transportation  Compa- 
ny, Owners  of  the  Steamboat  Sea- 
wanhaka. 

To  the  Ilonorable  William  G.  Choate,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  petition  of  John  A.  Osborne,  trustee  as  hereinafter  stated,  respectfully 
represents: 

That  by  a  certain  indenture  bearing  date  tlie  Slst  day  of  July,  1880,  executed 
under  and  in  pursuance  of  a  certain  order  of  this  court  bearing  date  on  the  same 
day,  the  said  Long  Island  North  Shore  Passenger  &  Freight  Transportation  Com- 
pany duly  assigned  and  transferred  to  this  petitioner  all  their  interest  in  the 
said  steamboat  Seawanhaka  and  her  freight  for  the  voyage  on  which  the  said 
steamboat  was  engaged  at  the  time  of  the  disaster  on  the  28th  day  of  June, 
1880,  in  the  libel  and  petition  herein  referred  to,  for  the  benefit  of  all  persons 
claiming  damages  for  any  loss,  destruction,  damage  or  injury  occasioned  by  the 
said  disaster. 

That  your  petitioner  has  accepted  such  assignment  and  transfer,  and  that  the 
wreck  of  the  said  steamboat  Seawanhaka,  her  engines,  tackle,  apparel  and  furni- 
ture, now  lies  on  Randall's  Island,  New  York,  at  the  place  where  said  steamboat 
was  beached  after  said  disaster,  and  that  in  the  judgment  of  this  petitioner  it 
would  be  for  the  benefit  and  advantage  of  all  persons  and  paities  interested 
therein,  if  the  said  wreck,  engines,  tackle,  apparel  and  furniture  should  be 
speedily  sold  as  they  lie,  by  a  sale  at  public  auction  in  the  city  of  New  York,  as 
there  is  great  danger  of  the  same  going  to  pieces. 

Wherefore  your  petitioner  prays  that  he  may  be  authorized  and  empowered 
to  cause  such  a  sale  of  the  said  steamboat,  her  engines,  tackle,  apparel  and  fur- 
niture, to  be  made  at  public  auction  as  aforesaid,  in  the  city  of  New  York,  as 
they  now  lie,  and  that  such  further  and  other  order  may  be  made  in  the  prem- 
ises as  may  be  proper. 

And  your  petitioner  will  over  pray.  John  A.  Osbobnb. 


Subscribed  and  sworn  to  before  me  1 


this  8l8t  day  of  July,  1880. 

Otto  T.  Bannabd, 
[sxal]  Notary  Public,  New  York  County. 
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No.  259.— Ohder  fob  sale  on  trustee's  petition. 
{Caption  as  in  Form  No,  176.) 
In  the  Matter  of  the  Petition  of  the  " 
Long  Island  North  Shore  Passenger 
&  Freight  Transportation  Company, 
Owners  of  the   Steamboat  Seawan- 
haka. 

On  reading  and  filing  the  petition  of  John  A.  Osborne,  trustee  in  the  above  en 
titled  matter,  verified  on  the  Blst  day  of  July,  1880,  and  upon  all  the  papers  and 
proceedings  had  herein,  and  it  appearing  necessary  and  proper  that  the  prayer 
of  said  petitioner  should  be  granted, 

It  is  hereby  Ordered,  that  the  said  trustee  be  and  he  is  hereby  authorized  and 
empowered  to  cause  the  wreck  of  the  said  steamboat  Seawanhaka,  her  engines, 
tackle,  apparel  and  furniture,  to  be  sold  as  they  lie  by  a  sale  at  public  auction, 
in  the  city  of  New  York,  to  the  higliest  bidder  for  cash,  at  such  time  and  place 
as  shall  to  the  said  trustee  seem  to  be  most  advantageous  to  all  parties  inter- 
ested therein,  and  to  execute  to  the  purchaser  at  such  sale  such  bills  of  sale,  as- 
signments and  ti*ansfers  as  may  be  suitable  and  proper  to  convey  the  same,  and 
all  his  right,  title  and  interest  to  such  purchaser  or  purchasers. 

And  it  is  further  ordered,  that  notice  of  such  sale  be  given  by  publication 
thereof  three  times  each  in  the  New  York  Commercial  Advertiser,  Journal  of 
Commerce,  and  the  New  York  Times  and  Evening  Post 

And  it  is  f  urtlier  ordered,  that  any  and  all  parties  hereto  or  interested  in  said 
steamboat  have  leave  to  bid  and  become  purchasers  of  such  property  at  said  sale. 

Wm.  G.  Choate. 


No.  260.— Notice  op  sale. 

Notice  is  hereby  given,  pursuant  to  an  order  made  the  31st  day  of  July,  1880, 
by  the  Hon.  William  G.  Choate,  Judge  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  that  I,  the  undersigned,  duly  appointed 
trustee,  under  the  provisions  of  sections  4283,  4284  and  4285  of  the  Revised  Stat- 
utes of  the  United  States,  will  sell  at  public  auction  to  the  highest  bidder  for 
cash,  on  Saturday,  August  7th,  1880,  at  1  o'clock  in  the  afternoon  of  that  day,  at 
29  Burling  Slip,  in  the  city  of  New  York,  by  Daniel  H.  Burdett,  auctioneer,  the 
wreck  of  the  steamboat  Seawanhaka,  her  engines,  tackle,  apparel  and  furniture, 
as  it  lies  on  Randall's  Island,  New  York. 

Dated  New  York,  August  3,  1880.  John  A.  Osbojrne,  Trustee. 

City  and  County  of  New  York,  ss. : 

William  H.  Hunt,  of  the  city  of  New  York,  and  principal  clerk  in  the  print- 
ing oflSce  of  the  New  York  Journal  of  Commerce,  being  duly  sworn,  saith,  that 
the  notice,  of  which  the  annexed  is  a  printed  copy,  has  been  published  in  the 
said  New  York  Journal  of  Commerce  (a  newspaper  printed  and  published  in 
the  said  city  of  New  York),  three  times,  commencing  on  the  fourth  day  of  Au- 
gust, in  the  year  one  thousand  eight  hundred  and  eighty. 

Wm.  H.  Hunt. 

Sworn  to  before  me,  this  6th  day  < 
August,  1880. 

H.   E.    SCHAFT, 

Notary  Public,  New  York  County. 
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No.  261.— Trustee's  bepobt  of  saue. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  York. 

In  the  Hatter  of  the  Petition  of  the 
Long  Island  North  Shore  Passenger 
and  Freight  Transportation  Compa- 
ny, Owners  of  the  Steamboat  Sea- 
wanhaka. 

To  the  Honorable  William  G.  Choate,  Judge. 

I,  the  undersigned,  appointed  trustee  pursuant  to  the  provisions  of  the  Re- 
vised Statutes  of  the  United  States,  referred  to  in  the  petition  in  these  proceed- 
ings by  an  order  duly  made  and  entered  herein,  beai-ing  date  the  31st  day  of 
July,  1880,  do  respectfully  report: 

That  the  petitioners  named  in  the  said  petition  duly  ti-ansferred  their  interest 
in  the  said  steamboat  Seawanhaka,  her  engines,  tackle,  apparel  and  furniture, 
to  me,  as  trustee,  purauant  to  said  order;  that  on  my  petition  duly  presented  to 
the  court  for  that  purpose,  an  order  was  made  and  entered  on  the  31st  day  of 
July,  1880,  authorizing  me  to  sell  said  steamboat  at  public  auction  after  giving 
due  notice  of  the  time  and  place  of  sale. 

That  notice  of  such  sale  was  duly  given  by  publication  thereof  for  three  days 
previous  thereto,  in  the  New  York  Commercial  Advertiser  and  the  Journal  of 
Commerce,  The  New  York  Times  and  the  Evening  Post,  newspapers  published 
in  the  city  of  New  York,  and  by  the  service  of  said  notice  on  Leo  C.  Dessar, 
Esq.,  and  James  White,  Esq.,  attorneys  for  John  Rausher,  administrator,  etc.,  of 
Barbara  Rausher  and  Kate  Rausher,  deceased;  Annie  Moore,  administratrix  of 
Daniel  Moore,  deceased;  Margaret  Flanagan,  administratilx  of  Bernard  Flan- 
agan, deceased;  Louis  Rohsbach,  Katherine  Schuler,  and  Casper  Schuler,  parties 
plaintiff  in  the  suits  against  the  said  petitionera  mentioned  in  said  petition,  as 
appears  by  the  annexed  affidavits  of  William  H.  Hunt,  William  Hazen,  J.  £. 
Pettus,  Theodore  L.  Peverelly  and  Abraham  L.  Travis,  and  written  admission 
of  such  service  signed  by  said  James  White,  Esq. 

That  at  the  time  and  place  mentioned  in  the  said  notice  of  sale,  to  wit,  on  the 
seventh  day  of  August,  Instant,  I  sold  the  wreck  of  said  steamboat  Seawanhaka, 
her  engines,  tackle,  etc.,  at  public  auction,  through  Daniel  H.  Burnett,  auc- 
tioneer, to  Charles  H.  Gregory,  the  highest  bidder  at  said  sale,  for  the  sum  of 
fourteen  hundred  and  ten  dollars.  The  bill  of  sale  for  the  said  property  sold, 
as  aforesaid,  was  executed  and  the  said  purchase  price  was  duly  paid  to  me  on 
the  date  aforesaid. 

Out  of  the  proceeds  so  realized  from  said  sale,  I  have  paid  the  auctioneer'^ 
fees  and  charges,  amounting  to  the  sum  of  twenty-five  dollars. 

I  have  also  paid  for  the  publication  of  the  notice  of  said  sale  as  aforesaid  the 
sum  of  twenty-eight  62-100  dollars.  Vouchers  for  all  of  said  payments  are 
hereto  annexed. 

I  have  retained  for  my  costs  and  charges  on  said  sale  tlie  sum  of  one  hundred 
dollars,  leaving  a  balance  of  twelve  hundred  and  fifty-six  38-100  dollars  In  my 
hands  as  trustee,  subject  to  the  further  order  and  direction  of  the  court. 

All  of  which  Is  respectfully  submitted. 

Dated  New  York,  August  12th,  1880.  •  John  A.  Osborne,  Trustee. 
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BTATEMEITT. 

Proceeds  of  sale $1,410 

Expenses  of  sale — 

Auctioneer's  fees •        •        •        •    $  25.00 

Publication 28.62 

Trustee's  fees 100.00    153.62 


Balance  remaining  in  hands  of  Trustee         .        •        .        •  $1,256.38 

Dated  August  12th,  1880. 

John  A.  Osbobne,  Trustee. 


Kg.  262. — Obdeb  confibming  tbustbb's  bepobt. 
(Caption  as  in  Form  No,  176.) 

In  the  Matter  of  the  Petition  of  the  " 
Long  Island  North  Shore  Passenger 
and  Freight  Transpoiiation  Compa- 
ny, Owners  of  the  Steamboat  Sea- 
wanhaka. 
Upon  reading  and  filing  tlie  report  of  John  A.  Osborne,  Esq.,  trustee,  bearing 

date  the  12th  day  of  August,  1880,  and  on  motion  of   Shipman,  Barlow,  La- 

rocque  &  MacFarlahd,  proctors  for  petitioner. 
It  is  hereby  ordered  that  said  report  of  said  John  A.  Osborne,  E^q.,  trustee,  be 

and  tlie  same  liereby  is  in  all  respects  confirmed,  and  that  the  sale  in  said  report 

mentioned  made  by  said  trustee  on  the  7th  day  of  August,  1880,  be  and  the  same 

hereby  is  ratified  and  confirmed. 

Wm.  G.  Choatk. 


Ng.  263. — ^Answeb  settixg  up  limitation  gp  liability  act  as  SEP  abate 

DEFENCE. 

To  the  Honorable  Addison  Brown,  Judge  of  the  District  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  answer  of  Archibald  T.  Henry  and  George  Henry  to  the  libel  and  com- 
plaint of  Thomas  Potter  alleges  as  follows: 

First.  They  admit  the  first  article  of  the  libel.  • 

Second,  They  have  no  knowledge  of  the  allegations  of  the  second  article  and 
leave  the  same  to  be  proved,  except  that  they  admit  the  ownership  of  the 
schooner  H.  A.  DeWitt. 

Third,  They  allege  that  the  facts  in  relation  to  the  collision  mentioned  in  the 
third  article  of  the  libel  are  as  follows,  and  they  deny  all  the  allegations  of  Uie 
said  tiiird  article  inconsistent  with  the  following  statement: 

(Here  follows  respondents*  version  of  the  facts  cf  the  collision,) 

Seventh,  And  these  respondents  further  allege  and  set  up  as  a  further  defence 
herein  that  the  said  collision  occurred  without  the  privity  or  knowledge  of  these 
respondents,  and  that  the  said  schooner  was  thereafter,  and  while  on  said  voy- 
age, totally  lost  when  about  one  hundred  and  thirty  miles  southwest  of  Egmont 
Key,  Florida.  That  if  these  respondents  are  held  liable  for  said  collision,  the 
libellant  cannot  recover  more  than  the  value  of  said  vessel  after  said  loss,  and 
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the  valae  of  her  freight  then  pending,  and  that  such  value  yr^s  nothing;  and  tlie 
respondents  claim  the  benefit  of  sections  4283  and  4284  of  the  Revised  Statutes 
of  the  United  States,  and  other  acts  limiting  the  liability  of  ship  owners. 

That  all  and  singular  the  pramises  are  true. 

Wherefore  the  respondents  pray  that  the  libel  may  be  dismissed,  with  costs. 

A.  B.,  Proctor  for  Respondents. 

( Verfflcation  as  in  Form  No.  1.) 


No.  264. — ^Answer  op  carck)  owner  to  shipowner's  libel  op  limitation. 

To  the  Honorable  Addison  Brown,  Judge  of  the  District  Coui*t  of  the  United 

States  for  the  Southern  District  of  New  York. 

The  answer  of  Henry  S.  Marsden,  owner  and  shipper  of  two  hundred  and 
ten  bales  of  cotton,  marked  H.  M.,  lately  laden  on  board  of  the  steamship  In- 
gleside,  and  lost  with  said  steamship  on  the  10th  day  of  January  last  past,  to 
the  libel  and  petition  of  Lionel  Hayden  and  William  Peters,  owners  of  said 
steamship,  in  a  cause  of  limitation  of  liability,  civil  and  maritime,  alleges  as 
follows: 

First.  He  admits  the  matters  contained  in  the  first  and  second  articles  of  the 
libel,  except  as  to  the  allegations  in  regard  to  the  wind,  weather  and  course  of 
the  ship,  in  the  said  second  article,  as  to  which  he  requires  proof. 

Second.  He  denies  each  and  every  allegation  contained  in  the  third,  fourth, 
fifth,  sixth  and  seventh  articles  of  the  libel. 

Third.  He  avers  that  the  stranding  and  loss  of  the  said  steamship  Ingleside 
were  done,  occasioned  and  incurred  with  the  privity  and  knowledge  of  the 
libellants,  in  that  the  said  ship,  when  she  went  to  sea,  was  unseaworthy  and 
unfitted  to  encounter  tlie  ordinary  perils  of  navigation,  in  the  following  partic- 
ulars among  others:  First,  her  compasses  had  not  been  adjusted,  or  her  chro- 
nometer corrected  since  her  previous  voyage,  and  at  the  time  of  her  sailing 
they  were  out  of  order  and  nearly  worthless;  secondly,  her  second  officer  was 
careless  and  incompetent  and  entirely  unfitted  to  perform  the  duties  of  his 
position;  and  this  claimant  avers  that  all  of  the  said  facts  were  known  to  the 
libellants  before  tlie  ship  sailed,  and  he  avers  that  the  stranding  of  the  said 
steamship  occurred  by  reason  of  the  fact  that  because  of  her  defective  compasses 
and  chronometer,  the  ship  ran  out  of  her  course,  and  was  off  her  course  at  the 
time  of  the  said  stranding;  and  by  reason  of  the  further  fact  that  the  second 
officer,  who  was  in  charge  of  the  ship  at  the  time  of  the  accident,  and  who 
should  have  been  on  deck  and  on  the  bridge,  and  who  could  have  avoided  the 
accident  by  prompt  action  after  the  lookout  had  discovered  the  land  and  had 
hailed  the  bridge,  was  below  at  the  time  and  until  after  the  ship  struck;  and 
claimant  avers  that  on  the  trial  of  this  action  he  will  prove  other  acts  of  care- 
lessness and  negligence  on  the  part  of  the  owners,  master  and  officers  of  said 
ship,  which  will  deprive  them  of  the  right  to  limit  their  liability. 

Fourth,  That  a  claim  has  been  duly  filed  with  the  commissioner  appointed 
by  the  court  to  receive  claims  herein. 

That  all  and  singular  the  premises  are  true. 

Wherefore,  this  claimant  prays  that  the  court  will  adjudge  that  the  said 
stranding  and  loss  were  done,  occasioned  and  incurred  with  the  privity  and 
knowledge  of  the  owners  of  said  steamship  Ingleside,  and  by  the  carelessness 
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ftnd  negligence  of  the  said  ship,  her  master,  officers  and  crew,  ard  will  deny 
the  ])rayer  of  the  said  libellants  and  condemn  them  to  pay  the  loss  and  damage 
of  this  claimant,  with  interest  and  costs,  and  will  otherwise  right  and  justice 
administer  in  the  premises. 

C.  D.,  Proctor  for  Claimant. 

(Verification  as  in  Form  No,  1.) 


No.  265. — Answer  to  libel  op  limitation  of  liabilitt. 

To  the  Honorable  Charles  L.  Benedict,  Judge  of  the  District  Court  of  the 

United  States,  for  the  Eastern  District  of  New  York. 

The  answer  of  Adolph  C.  Klindtworth  to  the  libel  and  complaint  of  Hiram 
Waitt,  William  Perkins  and  John  Tarbox,  against  the  schooner  J.  M.  Morales, 
her  tackle,  etc.,  and  all  pereons  lawfully  claiming  the  same  or  wiy  interest 
therein,  and  against  William  T.  Hobart,  Ezra  L.  Pattangall,  Benjamin  Lincoln, 
Daniel  K.  Hobart  and  David  Wright,  in  an  alleged  cause  of  limitation  of  liability, 
alleges  as  follows: 

First.  This  respondent  has  no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  allegations  of  said  libel,  and  they  therefore  deny  the  s^me. 

Second.  This  respondent  admits  the  allegations  of  the  second  article  of  said 
libel. 

Third.  This  respondent  admits  the  allegations  of  the  third  article  of  the  said 
libel. 

Fourth.  This  respondent  denies  that  the  injury  referred  to  in  the  fourth  arti- 
cle of  said  libel  was  done,  occasioned  or  incurred  without  the  fault  of  tiiose 
navigating  the  schooner  J.  M.  Morales,  or  the  privity  or  knowledge  of  said 
libellants,  or  either  of  them,  and  he  expressly  alleges  that  the  same  was  so  done, 
occasioned  and  incurred  by  the  sole  fault  and  negligence  of  those  navigating 
said  schooner  J.  M.  Morales;  and,  as  he  has  been  informed  and  believes,  with 
the  privity  and  knowledge  of  the  owners  of  the  same,  and  that  they  knew  that 
the  said  schooner  was  insufficiently  and  improperly  manned,  equipped  and  fur- 
nished for  the  voyage  on  which  she  was  bound.  This  respondent  also  denies 
that  the  value  of  said  schooner  J.  M.  Morales,  her  tackle,  etc.,  together  with  her 
freight  then  pending  at  the  time  of  said  collision,  did  not  exceed  the  sum  of 
two  thousand  dollars,  and  he  expressly  alleges  that  he  has  been  informed  and 
believes  said  value  exceeded  the  sum  of  three  thousand  and  five  hundred 
dollars. 

This  respondent  admits  that  the  claims  referred  to  in  said  libel  amount  to  the 
sum  of  six  thousand  dollars,  but  he  denies  that  the  libellants  are  entitled  to  a 
limitation  of  their  liability  provided  for  in  the  Revised  Statutes  of  the  United 
States. 

Fifth,  This  respondent  is  ignorant  upon  what  day  and  from  what  place  the 
schooner  J.  M.  Morales  sailed  on  her  voyage,  or  upon  what  voyage  said  schooner 
Vas  bound,  but  he  admits  that  she  was  laden  with  a  cargo  of  lumber,  and  he 
alleges  that  there  was  a  full  deck  load  of  such  lumber  on  said  schooner. 

This  respondent  admits  that  on  July  1,  1883,  about  half  past  one  o* clock,  in 
the  morning  of  tliat  day,  said  schooner  was  at  a  point  in  Long  Island  Sound  off 
Little  Gull  Light,  but  he  denies  that  the  said  schooner  was  at  the  time  in  chai^ 
of  a  competent  master  and  crew,  and  had  a  competent  lookout  properly  stationed 
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and  Tigilantly  performing  his  duty,  and  he  denies  tliat  said  schooner  had  her 
regulation  lights  set  in  their  proper  places  and  burning  brightly. 

This  respondent  also  denies  that  there  was  a  variable  wind  from  N.  X.  E.,  but 
alleges  that  the  wind  was  from  N.  £.  by  N.,  blowing  a  fresh  breeze. 

This  respondent  denies  that  said  schooner  was  sailing  on  a  course  W.  by  S. 
to  W.  S.  W.,  but  he  admits  that  she  was  running  free. 

This  respondent  admits  that  the  schooner  Benjamin  at  the  time  was  sailing 
close  hauled  on  the  wind,  but  he  denies  that  she  kept  off  across  the  course  of 
the  schooner  J.  M.  Morales. 

He  admits  that  the  two  vessels  came  into  collision  and  suffered  damage. 

This  respondent  denies  that  said  collision  occuiTed  through  the  fault,  neglect 
and  misconduct  of  those  in  charge  of  the  schooner  Benjamin,  and  he  denies  that 
said  schooner  Benjamin  did  not  keep  her  course,  and  he  denies  that  she  changed 
her  course  so  as  to  run  across  the  course  of  the  schooner  J.  M.  Morales,  and  he 
denies  that  the  said  Benjamin  had  no  sufficient  lookout  and  an  iucompetentman 
at  the  wheel,  and  he  denies  that  said  collision  was  caused  without  any  fault  on 
the  pai-t  of  those  in  charge  of  the  schooner  J.  M.  Morales. 

And  fui*ther  answering,  this  respondent  denies  all  the  allegations  in  the  said 
libel  contained  not  hereinbefore  expressly  admitted,  answered  or  denied. 

Sixth,  This  respondent,  further  answeiing,  alleges  that  at  the  time  hereinafter 
mentioned  he  was  the  owner  of  the  following  merchandise,  to  wit:  One  hundred 
tons  of  logwood,  shipped  at  the  port  of  New  York  on  board  the  schooner  Ben- 
jamin. 

That  on  the  29th  day  of  June,  1884,  said  schooner  left  the  port  of  New  York 
for  the  port  of  Boston,  with  said  cargo  of  merchandise  on  board,  under  the  com- 
mand of  a  competent  master  and  crew. 

[The  circnnmtance8  of  the  collision  between  the  two  schooners  are  here  set  forth.] 

That  the  value  of  the  cargo  shipped  as  aforesaid  by  the  respondent  on  board 
the  said  schooner  Benjamin  was  the  sum  of  three  thousand  dollars,  which  this 
respondent  claims  that  he  is  entitled  to  recover  from  the  said  schooner  J.  M. 
Morales,  and  on  the  17th  day  of  September,  1883,  filed  a  libel  in  this  coui-t 
against  said  schooner  J.  M.  Morales  and  freight  moneys,  to  recover  the  same, 
but  which  said  suit  was  stayed  and  enjoined  by  the  commencement  of  this  suit 
and  the  order  of  this  court  herein. 

That  said  collision  and  consequent  damage  was  not  caused  by  any  fault  or  neg- 
ligence on  the  part  of  this  respondent,  or  of  those  in  chai*ge  of  the  said  schooner 
Benjamin,  for  she  kept  her  course  steady,  as  she  was  bouud  by  law  to  do,  but 
was  caused  wholly  by  the  negligence  of  those  in  charge  of  the  schooner  J.  M. 
Morales,  among  other  things  in  the  following  particulars: 

(1)  That  said  schooner  J.  M.  Morales  was  insufficiently  and  improperly  manned 
and  equipped  foV*  the  voyage  on  which  she  was  bound. 

(2)  That  she  had  no  competent  and  sufficient  lookout  properly  stationed  and 
attentive  to  his  duties  as  such,  and  engaged  in  the  proper  performance  thereof. 

(.3)  That  said  schooner  J.  M.  Morales  took  no  timely  and  proper  steps  to  avoid 
the  schooner  Benjamin,  as  she  was  bound  by  law  to  do. 

(4)  That  said  schooner  had  no  sufficient  and  competent  man  at  her  wheel. 

(5)  That  said  schooner  did  not  starboard  her  helm  before  she  did,  and  go  off 
before  the  wind  and  out  of  the  way  of  said  schooner  Benjamin,  sailing  on  a 
course  close  hauled  by  the  wind,  as  she  easily  could  and  should  have  done. 
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(6)  That  said  schooner  J.  M.  Morales  starboarded  her  helm  at  the  time  and 
place  that  she  did,  knowing,  as  she  ought  to  have  known,  that  such  a  change  at 
that  time  and  place  would  produce  a  collision  with  the  schooner  Benjamin. 

(7)  That  said  schooner  J.  M.  Morales  took  no  proper  steps  whatever  to  avoid 
said  collision  or  lessen  the  damages. 

That  all  and  singular  the  premises  are  true. 

Wherefore  the  respondent  prays  that  said  libel  be  dismissed  with  costs,  and 
that  this  respondent  be  decreed  his  damages,  with  interest  and  costs,  most 
wrongfully  sustained  by  them  as  aforesaid. 

EVART8»  ChOATE  &   BeAMAK, 

Proctors  for  Respondent. 
{Verification  ob  in  Form  No.  1.) 


No.  266.— Final  Decree. 

{Caption  as  in  Form  No.  176.) 

In  the  Matter  of  the  Libel  and  Petition 
of  The  DampskibsselsLabet  Thing- 
valla,  as  Owner  of  the  Steamship 
Thingvaila,  and  of  the  late  Steam- 
ship Geiser,  oi  of  the  spes  recuper- 
andi  therein,  for  Limitation  of  Lia- 
bility. 

A  libel  and  petition  having  been  verified  and  filed  herein  on  November  14th, 
1888,  for  limitation  of  the  liability  of  the  said  petitioner  for  the  collision  between 
the  steamsliips  Thingvalla  and  Geiser  on  the  fourteenth  day  of  August,  1^8, 
and  it  appearing  tlierefrom  that  the  Geiser  sank  by  reason  of  said  collision,  and 
that  said  vessel  and  the  cargo  therein  became  a  total  loss;  and  said  petitioner, 
as  owner  of  the  Thingvalla,  also  contesting  any  and  all  liability  in  respect  to 
said  collision,  and  any  and  all  liability  of  said  steamship  Thingvalla  for  said 
loss,  destruction,  damage  and  injury  (independently  of  the  limitation  of  liability 
claimed),  and  said  libel  and  petition  having  stated  the  facts  and  circumstances 
by  reason  of  which  exemption  from  liability  is  claimed;  and  it  appearing  that 
at  the  time  of  filing  said  libel  and  petition  various  suits  had  been  begun  against 
said  petitioner,  and  that  an  action  was  then  pending  against  the  petitioner  in 
the  Supreme  Court  of  the  State  of  New  York,  in  and  for  the  County  of  Kings, 
within  the  Eastern  District  of  New  York:  and  the  court  having  made  an  order 
bearing  date  the  14th  day  of  November,  1888,  whereby,  for  the  purpose  of  mak- 
ing due  appmisal  of  the  interest  of  the  petitioner  in  the  steamship  Thingvalla, 
it  was  referred  to  Richard  P.  Morle,  Esquire,  a  commissioner  of  the  Circuit  Court 
of  the  United  States  for  tlie  Eastern  District  of  New  York,  to  ascertain  and  re- 
port the  value  of  the  interest  of  the  petitioner  in  the  steamship  Thingvalla  im- 
mediately after  her  said  collision  with  the  steamship  Geiser,  on  August  14th,  1888, 
and  in  her  freight  moneys  then  pending;  and  tlie  said  commissioner  having  pro- 
ceeded under  said  order  of  reference,  and  having  taken  proofs  thereon,  and 
having  ascertained  and  reported  the  value  of  the  petitioner's  said  interests  as 
the  sura  of  sixty- four  thousand  six  hundred  eighty  66-100  doUai-s;  and  excei>- 
tions  having  been  filed  to  said  report,  and,  after  hearing  had  thereon,  said  ex- 
ceptions having  been  overruled,  and  said  report  in  all  things  confirmed;  and  the 
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court  having  ordered  the  petitioner  to  pay  said  sum  into  court  or  to  give  a  stip- 
ulation therefor;  and  said  petitioner  having,  on  March  4th,  1880,  duly  paid  into 
court  the  sum  of  sixty-four  thousand  six^hundred  eighty  66-100  dollars  in  com- 
pliance with  said  order;  and  an  order  having  heen  also  made  dated  on  the  Afth 
day  of  March,  1889,  directing  a  monition  to  issue  out  of  and  under  seal  of  this 
coui*t,  citing  all  persons  claiming  damages  for  the  loss,  destruction,  damage  and 
injury  occasioned  hy  said  collision  to  appear  before  this  coui*t,  and  make  due 
proof  of  their  respective  claims  before  the  above  named  commissioner,  with 
liberty  also  upon  making  proof  to  answer  said  libel  and  petition  and  to  contest 
the  right  of  said  petitioner  to  the  limitation  of  its  liability  or  to  the  exemption 
from  liability;  and  a  monition  having  been  thereupon,  and  on  the  said  fifth  day 
of  March,  duly  issued  in  pursuance  of  said  last  mentioned  order,  and  the  said 
monition  having  been  duly  returned  by  the  Marshal  of  the  United  States  for  the 
Eastern  Distiict  of  New  York,  with  proof  of  tlie  due  personal  service  of  said 
monition  on  the  attorneys  of  record  and  proctors  for  the  libellants  and  the  plain- 
tiffs in  all  the  suits  brought  and  pending  against  said  petitioner,  and  also  due 
proof  of  the  giving  of  due  notice  of  said  monition  by  publication  in  conformity 
with  the  directions  in  said  last  mentioned  order;  and  an  order  having  been  made 
thereafter  extending  and  adjourning  the  return  day  of  said  monition  to  the  2l8t 
day  of  August,  1889;  and  upon  the  return  of  said  monition,  proclamation  having 
been  duly  made  for  all  persons  claiming  damages  for  any  loss,  destruction  or 
injury  occasioned  by  said  collision,  to  appear  and  present  their  claims  and  such 
answer  or  exceptions  to  said  libel  as  they  should  be  advised;  and  claims  having 
been  presented  by  various  persons  and  corporations,  as  appears  by  the  report  of 
said  commissioner;  and  the  following  named  claimants  having  answered  to  said 
libel  and  petition:  The  President  and  Directors  of  the  Insurance  Company  of 
North  America;  The  Commercial  Mutual  Insurance  Company;  The  Providence 
Washington  Insurance  Company;  The  Atlantic  Mutual  Insurance  Company;  Die 
Allyemeine  Versicherungs-Oesellschaftfur  5ee,  Fluss  und  Landtransport,  in  Dres- 
den; Samuel  H.  Dollard;  Emanuel  Anderson;  Thorwald  Ejeldaars;  Hilda  Lind; 
Anders  B.  Wilse;  and  by  William  B.  Davenport,  as  public  administrator,  in 
Kings  county  and  state  of  New  York,  administrator  of  Ida  Malgren,  deceased, 
and  the  default  of  all  other  persons  having  been  duly  noted,  and  thereafter,  by 
the  special  leave  of  the  court  had  and  obtained,  the  default  of  the  claimants, 
Messrs.  Koop  <&  Co.,  having  been  opened  and  an  answer  filed  by  them  in  this 
cause;' 

And  the  issues  raised  by  said  several  answers  having  come  on  for  trial  befoi*e 
the  coui't,  and  the  court  having  heard  the  testimony  and  proofs  of  the  respective 
parties,  and  the  cause  having  been  argued  by  the  several  advocates  and  submit- 
ted upon  their  briefs,  and  due  deliberation  having  been  had,  and  the  court  hav- 
ing rendered  and  filed  an  opinion  herein:  Now,  upon  motion  of  Wing,  Shoudy  & 
Putnam,  proctors  for  the  petitioner,  it  is  considered,  ordered  and  adjudged,  that 
said  loss  and  disaster  were  done  and  occasioned  without  fault,  privity  or  knowl- 
edge of  the  petitioner,  and  that  the  petitioner  herein,  the  Dampskibsselskabet 
Thingvalla  is  entitled  to  the  benefit  of  the  limitation  of  liability  provided  for  in 
tlie  act  of  Congress  of  the  United  States,  entitled  **  An  Act  to  limit  the  liability 
of  ship  owners  and  for  other  purposes,''  passed  March  3d,  1851,  and  the  said 
provisions  for  limitation  of  liability  as  contained  in  the  Revised  Statutes  of  the 
United  States,  and  the  several  acts  and  statutes  amendatory  thereof  and  sup- 
plemental thereto. 
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It  is  also  conHideredf  ordered,  adjudged  and  decreed,  that  the  said  loss  and  dis- 
aster occasioned  by  the  collision  which  occuiTed  on  August  14,  1888,  between 
the  steamships  Geiser  and  Tliingvalla,  which  resulted  in  the  total  loss  of  the 
Geiser  and  her  cargo,  and  caused  serious  injury  to  the  steamship  Thingvalla, 
and  to  a  poi*tion  of  her  cargo,  occurred  without  any  fault  or  negligence  on  the 
part  of  those  in  charge  of  the  said  steamship  Thingvalla,  or  of  her  officers  or  ere  v. 

It  is  further  ordered,  adjudged,  and  decreed,  that  said  libellant  and  i>etitioner 
be  and  it  hereby  is  forever  discharged  from  all  and  every  claim  or  demand  aris- 
ing from  or  growing  out  of  said  disaster  and  collision,  and  from  all  and  any 
claims  for  alleged  personal  injuries,  and  for  the  loss  or  injury  to  any  cargo, 
property,  effects,  goods  or  passenger  baggage  then  laden  or  earned  upon  either 
or  both  of  said  steamships. 

And  the  costs  to  the  petitioner  of  these  proceedings  having  been  taxed  at  the 
sum  of  eight  hundred  and  sixty-four  63-100  dollars,  it  is  ordered  and  adjudged 
that  the  said  petitioner  recover  said  sum,  to  be  paid  to  its  proctors  from  the  de- 
posit heretofore  made  by  it  in  the  registry  of  tliis  court,  as  representing  the 
value  of  the  petitioner's  interest  in  the  steamsliip  Thingvalla  in  the  condition  in 
which  she  was  on  August  14,  1888,  after  said  collision;  and  that  the  petitioner 
be  repaid  the  residue  of  said  deposit,  with  all  increase  and  interest  that  may 
have  accrued  thereon,  as  is  hereinafter  provided. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  said  Emanuel  Anderson, 
Hilda  Lind,  Jens  O.  Andersen,  Anders  B.  Wilse,  and  the  president  and  directors 
of  the  Insui*ance  Company  of  Korth  America,  their  several  agents,  attorneys, 
proctors  and  counsel,  refrain  from  the  further  prosecution  of  said  respective 
actions  begun  by  them  against  the  said  petitioner  or  against  its  said  steamship 
to  recover  for  the  losses  and  injuries  as  aforesaid. 

It  is  further  ordered,  that  all  other  persons  whomsoever  claiming,  or  who  may 
hereafter  claim  for  any  loss,  destruction,  damage  or  injury  occasioned  by  said 
collision  be,  and  the  same  hereby  are,  peii>etually  restrained  and  enjoined  from 
bringing,  commencing  or  instituting,  or  further  prosecuting  any  suit  or  suits  or 
proceedings  whatever,  upon  any  cause  of  action  whatsoever,  against  the  Damp- 
skibsselskabet  Thingvalla,  The  Thingvalla  Steamship  Company,  or  said  steam- 
ship Thingvalla,  for  any  loss,  damage  or  injury  done,  suffered  or  occasioned  by 
reason  of  the  loss  and  disaster  caused  by  the  collision  between  said  steamships, 
as  aforesaid. 

And  it  is  further  ordered,  that  unless  an  appeal  be  taken  from  this  decree 
within  the  time  limited  by  law  and  the  rules  of  this  court,  the  clerk  of  this 
court  do  present  to  the  United  States  Trust  Company  the  certificate  of  deposit 
issued  to  him  for  the  sum  of  $04,680.66  deposited  by  said  petitioner  on  March  4, 
1889,  and  tliat  said  depK>sit  with  all  increase  tliereon,  less  the  con^roissions  of 
said  Trust  Company,  and  after  payment  of  the  per  centum  of  the  clerk  of  this 
court,  be  tliereupon  repaid  to  Wing,  Shoudy  &  Putnam,  the  said  proctors  for 
the  petitioner,  in  full  discharge  and  satisfaction  of  said  deposit,  and  of  the  costs 
adjudged  as  aforesaid. 

And  it  is  further  ordered,  that  this  decree  be  served  within  the  Eastern  Dis- 
trict of  New  York,  in  the  usual  manner,  and  within  any  district  or  districts  of 
the  United  States  other  than  the  Eastern  District  of  New  York,  by  the  United 
States  Marshal  for  such  otlier  distiict  or  districts  respectively,  by  delivering  a 
copy  of  such  original  decree,  and  exhibiting  a  certified  copy  thereof  to  the  party 
or  person  to  be  served. 

Chas.  L.  Bkitedict. 
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No.  267.— Final  deobee. 
{Caption  as  in  Form  Ko,  176.) 

In  the  Matter  of  the  Petition  of  The 

Long  Island  North  Shore  Passenger  | 

&  Freight  Transportation  Company. 

A  libel  and  petition  having  been  filed'  in  this  court  on  the  Slst  day  of  July, 
1880,  by  the  Lbng  Island  North  Shore  Passenger  and  Freight  Transportation 
Company,  owners  of  the  steamboat  Seawanhaka  showing  among  other  things 
the  loss  of  said  steamboat  by  fire  on  the  28th  day  of  June,  1880,  and  also  show- 
ing that  the  said  libellants  and  petitioners  had  been  sued  by  various  persons  and 
parties  for  losses,  dama<ros  and  injuries  alleged  to  have  been  sustained  in  that 
disaster;  that  the  loss  of  said  steamboat  occun-ed  without  the  privity  or  knowl- 
edge of  said  libellants  and  petitioners,  and  without  any  design  or  neglect  on 
their  part,  and  that  said  libellants  and  petitioners  desired  to  claim  the  benefit 
of  the  limitation  of  their  liability  as  such  owners  provided  for  by  the  laws  and 
statutes  of  the  United  States  in  that  behalf,  and  also  to  contest  their  liability 
and  the  liability  of  said  steamboat  for  all  said  loss,  destruction,  damage  and  in- 
jury independently  of  the  limitation  of  liability  claimed  under  said  laws  and 
statutes;  said  libel  and  petition  also  stating  the  facts  and  circumstances  on  which 
such  exemption  from  and  limitation  of  liability  were  claimed  and  praying  proper 
relief  in  the  premises. 

And  an  order  having  been  thereupon  and  on  the  same  day  entered  in  tliis 
court  in  tliis  proceeding,  whereby  among  other  things  the  said  libellants  and 
petitioners  were  directed  to  transfer  their  interest  in  the  said  steamboat,  etc.,  to 
John  A.  Osborne,  Esq.,  who  was  appointed  trustee  for  the  purposes  specified 
in  said  order;  and  the  said  libellants  and  petitioners  having  thereupon  and  on 
the  same  day  duly  executed  and  filed  in  this  court  a  transfer  of  such  interest 
pursuant  to  said  last  mentioned  order;  and  an  order  having  been  thereupon  and 
on  the  day  aforesaid  made  and  entered  in  this  court  in  this  proceeding,  whereby 
among  other  things  the  said  trustee  was  directed  to  sell  the  property  embraced 
in  said  transfer,  and  the  said  trustee  having  thereafter  and  on  the  20th  day  of 
August,  1880,  duly  rendered  and  filed  in  the  office  of  the  clerk  of  this  court  his 
report  bearing  date  the  12th  day  of  August,  1880,  showing  among  other  things 
that  the  property  embraced  in  said  transfer  had  been  sold  by  him  pursuant  to 
the  order  above  referred  to,  and  that  the  proceeds  of  such  sale  amounted  at  tlie 
date  of  said  report  to  the  sum  of  twelve  hundred  and  fifty-six  38-100  dolla]*8, 
and  an  order  having  been  thereafter  and  on  the  said  20th  day  of  August,  1880, 
made  and  entered  in  this  court  in  this  proceeding,  whereby  among  other  things 
the  said  report  of  said  trustee  was  confii*med ;  and  an  order  having  been  made 
and  entered  in  this  coui-t  in  this  proceeding  on  and  bearing  date  the  31st  day  of 
July,  1880,  whereby  among  other  things  it  was  directed  that  a  monition  issue 
out  of  and  under  the  seal  of  this  court  against  all  persons  claiming  damages  for 
the  loss,  destruction,  damage  and  injury  occasioned  by  the  disaster  referred  to 
in  said  libel  and  petition,  citing  them  to  appear  before  this  court  and  make  due 
proof  of  their  respective  claims  on  or  before  the  third  Tuesday  of  November, 
1880,  at  eleven  o'clock  in  the  forenoon  and  designating  John  A.  Osborne,  Esq.,  a 
commissioner  of  said  court  as  a  commissioner  before  whom  such  claims  should 
be  presented  in  pui-suance  of  snch  monition,  and  otherwise  providing  for  the 
giving  of  notice  of  said  monitiuu; 
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And  a  monition  having  been  thereupon  and  on  the  said  thirty-first  day  of  July, 
1880,  duly  issued  in  pursuance  of  said  last  mentioned  order,  and  the  said  monition 
having  been  duly  returned  by  Louis  F.  Payn,  the  Marshal  of  the  United  States 
for  the  Southern  District  of  New  York,  with  proof  of  the  due  personal  service 
of  said  monition,  and  of  said  order  directing  the  issuance  thereof  on  the  attor- 
neys, proctors  or  solicitors  of  record  for  the  plaintiffs  or  libellants  in  each  of  the 
suits  brought  and  pending  in  any  court  in  the  United  States  against  the  said  Long 
Island  Noi-th  Sliore  Passenger  and  Freight  Transportation  Company,  or  against 
said  steamboat  Seawanhaka,  to  recover  for  any  such  damages,  or  upon  such 
plaintififs  or  libellants  as  directed  by  said  last  mentioned  order,  that  is  to  say:  [re- 
citing them.'}  And  also  proof  of  the  giving  of  due  notice  of  said  monition  by 
publication  in  conformity  with  the  directions  contained  in  said  last  mentioned 
order; 

And  an  amended  libel  and  petition  having  been  filed  by  the  said  libellants  and 
petitioners  in  tlie  office  of  the  clerk  of  this  court,  on  the  twenty-ninth  day  of 
November,  1880,  purauant  to  leave  theretofore  granted  by  the  court  in  that  be- 
half; 

And  on  the  return  of  said  monition,  proclamation  having  been  duly  made  for 
all  peraons  claiming  damages  for  any  loss,  destruction,  damage  or  injury  occa- 
sioned by  the  disaster  above  refen'ed  to,  to  appear  and  present  their  claims  and 
such  answers  or  exceptions  as  they  should  be  advised,  and  thereupon  exceptions 
to  said  amended  libel  and  petition  having  been  taken  and  filed  on  behalf  of 
Robert  C.  Rathbone,  one  of  the  claimants,  and  other  claimants  herein,  to  wit: 
[reciting  them  ;] 

And  they  having  been  duly  heard  in  support  of  the  several  motions  to  dismiss 
said  amended  libel  and  petition,  and  to  vacate  and  set  aside  said  monition  and 
for  other  relief,  made  by  them  respectively,  no  persons  or  parties  other  than  those 
by  whom  said  exceptions  were  taken,  and  said  monitions  made  as  aforesaid, 
having  appeared  on  the  return  of  said  monition,  and  filed  any  answer  or  excep- 
tion to  said  original  or  amended  libel  and  petition; 

And  an  order  having  been  thereafter  made  and  entered  in  this  court  in  this 
proceeding  on  and  bearing  date  the  twenty-third  day  of  February,  1881,  whereby 
among  other  things  the  said  exceptions  to  the  said  amended  libel  and  petition 
were  overruled  and  said  motions  in  all  things  denied,  and  whereby  it  was  also 
provided  that  all  parties  who  had  not  then  appeared  in  this  proceeding  and  filed 
formal  claims,  or  had  not  answered  the  said  amended  libel  and  petition,  might 
file  claims  and  answer  within  two  weeks  after  notice  of  the  entry  of  said  order; 

And  notice  of  the  entry  of  said  last  mentioned  order  having  on  the  twenty- 
fifth  day  of  February,  1881,  been  duly  served  on  the  various  parties,  [reciting 
them,]  as  appears  by  the  written  admission  of  their  proctors  bearing  date  the 
day  aforesaid,  and  on  file  in  the  office  of  the  clerk  of  this  court,  and  a  report 
having  been  duly  rendered  and  filed  by  John  A.  Osborne,  Esq.,  Commissioner, 
etc.,  appointed  in  this  proceeding  as  aforesaid,  which  repoi*t  bears  date  the 
eighth  day  of  November,  1883,  and  shows  among  other  things  tliat  the  follow- 
ing claims  have  been  proved  before  him  by  parties  claiming  damages  by  reason 
of  the  disaster  above  referred  to  and  at  the  dates  specified,  namely:  [reciting 
them ;] 

And  that  no  claims  have  been  presented  to  him  by  any  persons  or  parties 
other  than  those  named  in  his  said  report;  no  answers  or  exceptions  to  said 
amended  libel  and  petition  having  been  taken  or  filed  on  tlie'part  of  any  per- 
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sons  or  parties,  except  as  follows,  that  is  to  say:  [reciting  them;]  and  the  time 
for  all  persons  and  parties  other  than  those  so  answering  as  aforesaid  to  answer, 
having  expired;  and  an  order  bearing  date  the  twentieth  day  of  November, 
1883,  having  been  duly  made  and  entered,  nunc  pro  tunc  as  of  the  fifth  day  of 
April,  1881,  whereby  among  other  things,  the  said  report  of  said  commissioner 
was  in  all  things  approved  and  confirmed,  and  whereby  also  the  defaults  of  all 
persons  and  parties  other  than  the  said  parties  who  had  duly  filed  claims  and 
answered,  pursuant  to  said  monition  and  said  order  of  February  23,  1881,  were 
directed  to  be  and  were  thereby  entered  herein;  and  whereby  it  was  further 
provided  that  all  such  persons  or  parties  so  in  default  be  and  they  were  thereby 
forever  debarred  from  presenting,  filing  or  prosecuting  any  claims  for  damages 
for  any  loss,  destruction,  damage  or  injury  occasioned  by  the  disaster  mentioned 
in  the  said  libel  and  petition;  and  further  that  as  to  all  such  persons  and  par- 
ties so  in  default  the  allegations  of  said  libel  and  petition  stand  as  confessed 
and  admitted;  and  the  said  answers  of  said  several  respondents  having  been 
withdrawn  by  stipulations  signed  by  their  respective  proctors  and  duly  filed  in 
the  office  of  the  clerk  of  this  court ; 

On  motion  of  Sliipman,  Barlow  and  Larocque,  proctors  for  said  libellants  and 
petitioners, 

It  is  ordered,  adjudged  and  decreed,  that  it  has  been  made  to  appear  to  the 
court  that  neither  the  said  The  Long  Island  North  Shore  Passenger  and  Freight 
Transportation  Company,  tlie  said  petitioners  and  libellants,  nor  the  said  steam- 
boat Seawanhaka,  are  liable  for  the  loss,  destruction,  damage  or  injury  referred 
to  in  said  amended  libel  and  petition  growing  out  of  the  loss  by  fire  of  the  said 
steamboat  Seawanhalai,  which  occurred  on  the  28tli  day  of  June,  1880,  nor  for  any 
such  loss,  destruction,  damage  or  injury. 

And  it  is  therefore  ordered,  adjudged  and  decreed,  that  tlie  said  The  Long 
Island  North  Shore  Passenger  and  Freight  Transportation  Company,  the  said 
petitioners  and  libellants,  and  also  the  said  steamboat  Seawanhaka  and  the  pro- 
ceeds thereof,  are  not,  nor  is  any  or  either  of  them,  liable  for  any  such  loss,  de- 
struction, damage  or  injury,  and  from  such  liability  they  are  and  each  of  them 
is  accordingly  discharged. 

And  the  said  libellants  and  petitioners  having  waived  all  claim  to  have  the  said 
fund  in  the  hands  of  said  trustee  returned  to  tlicm  and  consenting  hereto  with- 
out prejudice  to  any  averment  contained  in  their  said  libel  and  petition. 

It  is  further  ordered,  that  the  said  fund,  togetlier  with  any  accrued  interest 
thereon,  and  less  the  costs  and  charges  of  said  trustee,  be  foi*thwith  distributed 
among  said  claimants  who  have  filed  claims  in  respect  of  said  fund  as  aforesaid, 
pro  rata  according  to  the  amounts  of  their  claims  respectively. 

Addison  Bbown. 
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ABATEMENT,  §  484,  486. 

in  the  Supreme  Court,  S.  C.  Rule  15,  p.  402. 
ABIDE, 

the  event  of  others,  when  causes  will  be  ordered  to,  D.  G.  Rule  5,  p.  429. 
ACCOUNT, 

between  part  owners,  not  within  the  jurisdiction,  §  268  a. 
ACKNOWLEDGEMENT, 

of  satisfaction  of  judgment,  D.  C.  Rule  65,  p.  442. 
ACTIONS, 

a  few  general  classes  sufficient,  §  400. 
ACTOR, 

both  parties  actors,  §  363,  513. 
ACT  OF  1845, 

extending  admiralty  jurisdiction  to  lakes,  §  12,  245  a. 
ACT  OF  1847,  §  501. 
ADMIRAL, 

etymology  of  the  word,  §  3,  38. 

originally  an  executive  officer,  §  3. 

his  power  transferred  to  courts,  §  4,  33,  38,  39. 

his  jurisdiction  confined  to  the  waters  and  vessels  of  his  own  nation,  §  8, 
39,245. 

his  commission,  §  48. 
ADMIRALTY  COURTS,  §  2,  315. 

have  taken  the  place  of  the  admiral,  §  4,  39. 

looked  upon  with  jealousy  by  English  courts  of  common  law,  §  6. 

jurisdiction  in  England,  contracted  to  narrowest  limits,  §  6. 

strife  between,  and  courts  of  common  law,  §  74  to  110. 

state  courts  of  admiralty,  §  166  to  172. 

of  the  United  States,  §  315. 

territorial  courts,  not  admiralty  courts,  §  315  a. 

their  organization,  jurisdiction,  and  powers,  §  315  to  345. 

have  a  general  maritime  jurisdiction,  §  261,  262. 

have  jurisdiction  of  all  cases  of  maritime  lien,  §  261. 

have  no  jurisdiction  of  account  between  part-owners,  §  268  a. 

nor  of  mortgages,  §  263  a. 

no  general  equity  jurisdiction,  §  263  a,  329. 

have  jurisdiction  on  all  navigable  waters,  §  317. 

amount  of  expenses  in,  p.  310,  note. 

practice  of  American,  historically  considered,  §  346  to  358. 

American  act  by  simple  order,  where  British  act  by  warrants,  commissions, 
and  monitions,  p.  249,  note. 

43  '  (678) 
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ADMIRALTY  LAW,  §  10,  48. 

derived  from  naval  command,  §  4,  83. 

consists  of  what,  §  10. 

dictated  by  common  convenience  and  rights  on  the  highway  of  nations,  §  4. 

derives  its  characteristic  principles  from  the  civil  law,  §  5. 

is  properly  the  law  regfulating  the  shipping  of  a  particular  nation,  enforced 

oiiginally  by  the  admiral  of  that  nation,  §  39. 
Vide  Maritime  Law. 
ADMIRALTY  AND  MARITIME, 

signification  of  the  term,  §  19,  40,  45,  171,  188  to  192. 
ADMIRALTY  AND  MARITIME  LAW,  §  38  to  46. 

Vide  Admiralty  Law — Maritime  Law. 
ADMIRALTY  JURISDICTION. 

in  the  United  States  still  an  open  question,  §  9,  813  a. 

course  of  decisions  upon,  discussed,  §  313  a,  313  6. 

increased  impoi*tance  of  the  subject,  §  12. 

cases  in  which  it  has  been  investigated,  since  first  edition  of  this  work, 

p.  5,  note, 
constitutional  grant  of,  §  19. 
has  received  five  different  constructions,  §  19. 
is  confined  to  the  judicial  power,— to  cases  in  courts,  J  88. 
extends  to  all  cases,  §  34. 

does  not  include  the  executive  powers,  or  droits  of  the  admiral,  §  88. 
of  England,  §  46  to  73. 
of  Scotland  and  Ireland,  §  114  to  117. 
of  the  British  colonies,  §  118  to  165. 
of  the  state  courts  of  admiralty,  §  166  to  172. 
of  France  and  continental  Europe,  §  172  to  188. 
none  of  account  between  part-owners,  §  268  a. 
none  of  mortgages,  §  263  a. 
no  genei*al  equity  junsdiction,  §  263  a,  329. 
compiises  all  cases  of  maritime  lien,  §  261. 
ADMIRALTY  PRACTICE,  §  11. 

Vide  Practice. 
ADMIRALTY  REGISTER,  §  333. 
ADMIRALTY  RULES  OF  TIIE  SUPREME  COURT,  §  356,  367,  396. 

in  cases  not  provided  for  by,  district  courts  to  regulate  their  own  practice, 

Ad.  Rule  46,  p.  390. 
amendments  in  informations  and  libels,  Ad.  Rule  24,  p.  385. 
answer,  requisites  of,  Ad.  Rule  27,  p.  386. 

these  requisites  may  be  dispensed  with  when.  Ad.  Rule  48,  p.  390. 

may  be  excepted  to,  for  what.  Ad.  Rule  28,  p.  386. 

defendant  may  be  compelled  to  make  further,  when,  Ad.  Rule  30, 

p.  387. 
what  defendant  may  object  to  answer.  Ad.  Rule  31,  p.  387. 
intciTogatories  may  be  propounded  in.  Ad.  Rule  32,  p.  387. 
appeals  from  district  to  circuit  court  of  appeals,  record  on,  to  contain  what, 

Ad.  Rule  52,  p.  391.    See  C.  C.  A.  Rule  14,  p.  415. 
appraisement,  Ad.  Rule  10,  p.  383. 

in  liiniied  liability  proceeding.  Ad., Rule  54,  p.  393. 
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ADMIRALTY  RULES  OF  THE  SUPREME  COURT— continued, 
arrest,  mesne  process  by,  Ad.  Rule  2,  p.  381. 

warrant  of  when  to  issue,  Ad.  Rule  7,  p.  382. 
assault  on  the  high  seas,  suits  for,  how  brought,  Ad.  Rule  16,  p.  384. 
attachment,  mesne  process  by.  Ad.  Rule  2,  p.  381. 

how  dissolved.  Ad.  Rule  4,  p.  382. 
bail,  how  and  when  taken.  Ad.  Rule  3,  p.  381. 
when  reduced.  Ad.  Rule  6,  p.  382. 

bonds,  when  summary  execution  issued  upon,  Ad.  Rules  3, 4,  p.  381, 382. 
when  new  sureties  required  on.  Ad.  Rule  6,  p.  382. 
when  taken  in  suits  in  personam,  Ad.  Rule,  47,  p.  300. 
bonds,  where  and  by  whom  they  may  be  taken.  Ad.  Rule  5,  p.  382. 
bottomry  bonds,  suits  on,  how  brought,  Ad.  Rule  18,  p.  384. 
bottomry,  in  suits  for,  certain  property  to  be  brought  into  court.  Ad.  Rule 

38,  p.  388. 
claim,  how  verified.  Ad.  Rule  26,  p.  386. 

when  put  in,  stipulation  for  costs  and  expenses  to  be  filed,  Ad.  Rule 
20,  p.  386. 
clerk,  to  keep  memorandum  of  checks.  Ad.  Rule  42,  p.  389. 

of  district  court,  record  on  appeals  to  be  made  up  by.  Ad.  Rule 
52,  p.  891. 
collision,  suits  for  damages  by,  how  brought.  Ad.  Rule  15,  p.  384. 

limitation  of  liability  in.  Ad.  Rule  54,  p.  393. 
commissioners,  references  may  be  made  to.  Ad.  Rule  44,  p.  389. 

powers  of,  in  references.  Ad.  Rule  44,  p.  389;  55,  p.  393. 
costs,  when  defendant  may  be  ordered  to  pay.  Ad.  Rule  28,  p.  386. 
costs  and  es^penses,  when  court  may  require  defendant  to  give  stipulation 
for.  Ad.  Rule  25,  p.  386. 
stipulation  for,  to  be  filed,  when  claim  is  put  in,  Ad. 

Rule  26,  p.  386. 
intervenor  to  give  stipulation  for.  Ad.  Rule  34,  p.  388. 
cross-libel,  respondents  in,  to  give  security  for  damages  when,  Ad.  Rule  53, 
p.  392. 
till  security  given  proceedings  on  original  libel  stayed.  Ad.  Rule 
53,  p.  392. 
debt,  impiisonment  for,  in  what  cases  abolished.  Ad.  Rule  47,  p.  390. 
decree  by  default,  may  be  rescinded.  Ad.  Rule  40,  p.  389. 
default,  how  taken,  Ad.  Rule  29,  p.  387. 

may  be  set  aside.  Ad.  Rule  29,  p.  387. 
by  the  llbellant,  Ad.  Rule  39,  p.  389. 
decree  by,  may  be  rescinded.  Ad.  Rule  40,  p.  389. 
district  court,  record  on  appeals  from,  to  contain  what.  Ad.  Rule  52,  p.  391. 
exceptions,  may  be  taken  pro  confesso  against  defendant  when.  Ad.  Rule 
30,  p.  387. 
may  be  taken  for  what,  Ad.  Rule  36,  p.  388. 
effect  of,  if  allowed.  Ad.  Rule  36,  p.  388. 
execution,  when  libellant  may  have.  Ad.  Rule  21,  p.  385. 

nature  and  contents  of.  Ad.  Rule  21,  p.  385. 
foreign  attacliment,  mesne  process  by.  Ad.  Rule  2,  p.  381. 

procedure  in  cases  of.  Ad.  Rule  37,  p.  388. 
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ADMIRALTY  RULES  OP  THE  SUPREME  COVKT— continued, 
garnishee,  required  to  annwer,  Ad.  Rule  37,  p.  388. 
hypothecatiion  without  claim  of  marine  interest,  suits  founded  upon^  hoir 

brought,  Ad.  Rule  17,  p.  384. 
imprisonment  for  debt,  in  what  cases  abolished.  Ad.  Rule  47,  p.  300. 
informations,  requisites  of.  Ad.  Rule  22,  p.  385. 
informations,  amendments  in.  Ad.  Rule  24,  p.  385. 
interrogatories,  may  be  propounded  in  the  libel.  Ad.  Rule  23,  p.  385. 

may  be  propounded  in  the  answer.  Ad.  Rule,  32,  p.  387. 
if  not  answered,  libellant  may  be  adjudged  in  default  and 

libel  dismissed.  Ad.  Rule  32,  p.  387. 
or  answer  to,  may  be  compelled.  Ad.  Rule  32,  p.  387. 
or  subject-matter  may  be  taken  pro  confesso  in  favor  of  de- 
fendant. Ad.  Rule  32,  p.  387. 
certain  libellant  may  object  to  answer.  Ad.  Rule  32,  p.  387. 
answer  to,  may  be  dispensed  with,  when.  Ad.  Rule  33,  p.  387. 
answer  to,  may  be  taken  by  commission,  when.  Ad.  Rule  33, 
p.  387. 
intervener,  to  be  heard.  Ad.  Rule  34,  p.  388. 

his  allegations  to  be  answered  by  the  other  parties,  Ad.  Rule  34, 

p.  388. 
to  give  stipulation  to  abide  the  decree  and  pay  costs  and  ex- 
penses. Ad.  Rule  34,  p.  388. 
libel,  requisites  of.  Ad.  Rule  23,  p.  385. 

in  limited  liability  proceedings.  Ad.  Rules,  54,  56,  p.  393. 
interrogatories  may  be  propounded  in.  Ad.  Rule  23,  p.  385: 
amendments  in.  Ad.  Rule  24,  p.  385.  • 

may  be  amended  after  answer  filed.  Ad.  Rule  51,  p.  391. 
cross,  security  by  respondents  in.  Ad.  Rule  53,  p.  392. 
limitation  of  liability  of  ship  owners.  Ad.  Rules  54  to  58,  p.  393,  894. 
libel  in,  requisites  of.  Ad.  Rules  54,  56,  p.  393,  394. 
in  what  cases  may  be  taken.  Ad.  Rule  54,  p.  393. 
in  what  coui*ts.  Ad.  Rules  57,  58,  p.  394. 
appraisement.  Ad.  Rule  54,  p.  393. 
payment  of  proceeds  into  court.  Ad.  Rule  54,  p.  393. 
stipulations.  Ad.  Rule  54,  p.  303. 
transfer  of  vessel  and  freight.  Ad.  Rule  54,  p.  393. 
monition,  td. 

proof  of  claims.  Ad.  Rules  54,  55,  p.  393. 
injunction.  Ad.  Rule  54,  p.  393. 
answer  in,  Ad.  Rule  56,  p.  394. 
hearing,  id. 

distribution  of  proceeds.  Ad.  Rule  55,  p.  393. 
mariners'  wages,  suits  for,  how  brought,  Ad.  Rule  13,  p.  384. 

in  suits  for,  certain  pitoperty  to  be  brought  into  court,  Ad 
Rule  38,  p.  388. 
material  men,  suits  by,  how  brought.  Ad.  Rule  12,  p.  383. 
mesne  process,  not  to  issue  till  libel  is  filed.  Ad.  Rule  1,  p.  381. 

what  may  be,  in  suits  in  personam^  Ad.  Rule  2,  p.  381. 
monition,  mesne  process  by.  Ad.  Rule  2,  p.  381;  Ad.  Rule  54,  p.  393. 
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ADMIKALTY  RUIiES  OP  THE  SUPREME  COURT— continued. 

notice  of  return  of  process  in  rem,  and  hearing,  how  given,  Ad.  Role  9, 

p.  388. 
perishable  articles,  may  be  sold,  Ad.  Rule  10,  p.  383. 

when  delivered  to  claimant,  Ad.  Rule  10,  p.  888. 
petitory  suits,  process  in.  Ad.  Rule  20,  p.  384. 
pilotage,  suits  for,  how  brought,  Ad.  Rule  14,  p.  384. 
possessory  suits,  process  in.  Ad.  Rule  20,  p.  384. 
process,  how  served.  Ad.  Rule  1,  p.  381. 

in  remy  what  and  how  executed.  Ad.  Rule  9,  p.  388. 
notice  of  return  of,  and  hearing,  how  given.  Ad.  Rale  9,  p.  883. 
what  in  petitory  and  possessory  suits.  Ad.  Rule  20,  p.  384. 
proceedings  in  rem,  certain  property  in,  to  be  brought  into  court.  Ad.  Rlile 

38,  p.  388. 
property  in  possession  of  a  third  person,  how  obtained  in  suits  in  reniy  Ad. 

Rule  8,  p.  382. 
record  on  appeals  from  district  court,  to  contain  what.  Ad.  Rule  52,  p.  391. 
references,  may  be  made  to  commissioners.  Ad.  Rule  44,  p.  389. 
registry,  proceeds  of  sales  to  be  paid  into  the.  Ad.  Rules  41,  54,  p.  389, 393. 
money  paid  into,  where  deposited  and  how  drawn,  Ad.  Rule  42, 

p.  389. 
person  having  an  interest  in  proceeds  in,  may  intervene  for  their 
delivery.  Ad.  Rule  43,  p.  389. 
rehearing,  may  be  granted  after  deci*ee  by  default,  Ad.  Rule  40,  p.  389. 
replication,  none  to  be  allowed.  Ad.  Rule  51,  p.  391. 
sales  of  property,  how  made.  Ad.  Rule  41,  p.  389. 

proceeds  of,  to  be  paid  into  the  registry.  Ad.  Rule  41,  p.  389. 
salvage,  suits  for,  how  brought,  Ad.  Rule  19,  p.  384. 

in  suits  for,  certain  property  to  be  brought  into  court.  Ad.  Role  88, 
p.  388. 
ship,  when  delivered  to  the  claimant.  Ad.  Rule  11,  p.  388. 

when  may  be  sold.  Ad.  Rule  11,  p.  388. 
stipulation,  where  and  by  whom  taken.  Ad.  Rules  5,  85,  p.  382,  888. 

for  bail,  when  summary  execution  issued  on.  Ad.  Rules  3,  4, 
p.  381,  382. 
ADVOCATE,— Fide  Proctors  and  Advocates. 
AFFIDAVIT, 

form  of,  p.  487,  489,  490,  498,  501,  502,  527,  528. 
AFFREIGHTMENT, 

contracts  of,  §  286  to  288. 

agreements  for  maritime  carriage  of  persons  or  property,  §  286. 
AGREEMENT, 

of  1575,  §75,  81. 
of  1632,  §  91  to  99. 
ALLEGATIONS, 

new,  §  483  to  485. 
AMENDMENTS,  J  488  to  488. 

in  informations  and  libels.  Ad.  Rules  24,  52,  p.  885,  891,  D.  C.  Rules  8,  42, 

88,  p.  428,  437,  446. 
may  be  made  at  any  time,  §  483. 
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AMENDMENTS— continued. 

on  death  of  party,  J  484. 

in  the  appellate  court,  §  483,  632. 

cannot  introduce  new  subject,  §  488. 

must  be  connected  with  pleading,  D.  C.  Rule  3,  p.  428. 

must  be  verified  like  original  pleading,  §  484. 
AMENDMENTS  OF  THE  CONSTITUTION, 

sixth  and  seventh  considered,  §  103  to  203. 
ANCIENT  JURISDICTION  OP  THE  ENGLISH  ADMIRALTY, 

§  19,  46  to  73,  p.  57  note,  140  note. 
ANSWER,  §  367,  466,  472  to  476. 

requisites  of.  Ad.  Rule  27,  56,  p.  386,  394. 
•  these  requisites  may  be  dispensed  with  when.  Ad.  Rule  48,  p.  390. 

may  be  excepted  to  for  what.  Ad.  Rule  28,  p.  386,  D.  C.  Rule  40, 42, 43,  p.  4^. 

defendant  may  be  compelled  to  make  further.  Ad.  Rule  30,  p.  387. 

what  defendant  may  object  to  answer.  Ad.  Rule  31,  p.  387. 

interrogatories  may  be  propounded  in,  Ad.  Rule  32,  p.  387. 

time  to  answer,  §  456,  457,  480. 

extends  return  day,  §  457. 

must  be  on  oath,  when  sum  in  dispute  exceeds  fifty  dollars,  §  472,  Ad.  Rule 
27,  48,  p.  386,  390. 

proceedings  when  answer  is  required  of  a  party  not  interested,  D.  C.  Rule 
40,  p.  437. 

form  of,  §  473,  474,  475,  p.  485,  488,  505,  507,  508,  509,  595,  596,  664. 
APPEAL,  §  607  to  636. 

to  supreme  court,  §  607  to  611. 

confusion  in  the  statute,  §  608  to  611. 

to  circuit  court  of  appeals,  §  607,  612  to  636. 

is  an  admiralty  appeal,  §  613,  614. 

effect  of,  §  615,  618,  619. 

must  be  from  final  decree,  §  616. 

is  a  new  trial,  §  616. 

no  limitation  on  amount,  §  617. 

suspends  the  decree  appealed  from,  §  618. 

time  in  which  may  be  taken,  §  620,  622. 

how  taken,  §  021. 

notice  of,  §  621,  C.  C.  A.  Ad.  Rule  1,  p.  423,  p.  627. 

security  on,  §  623,  624,  625;  C.  C.  A.  Ad.  Rule  2,  p.  423. 

assignment  of  errors,  §  626  to  628,  C.  C.  A.  Ad.  Rule  4,  p.  423. 

allowance  of,  §  629. 

citation,  §  630. 

apostles,  §  631,  C.  C.  A.  Ad.  Rule  4,  p.  424. 

record  must  be  filed  in  thirty  days,  C.  C.  A.  Ad.  Rule  5,  p.  424. 

appellee  must  appear,  §  631  a,  C.  C.  A.  Ad.  Rule  6,  p.  425. 

summary  of  practice  on,  §  631  a,  636. 

new  pleadings  on,  §  ((32,  C.  C.  A.  Ad.  Rule  7,  8,  p.  425. 

new  evidence  on,  §  632,  C.  C.  A.  Ad.  Rule  7,  8,  9,  10,  p.  425. 

printing  the  papers,  §  633. 

bnefs  to  be  filed,  §  634,  C.  C.  A.  Ad.  Rule  15,  p.  426. 

argument  of,  §  634. 
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APPEAIi— coniintied. 

decree,  §  635,  686,  C.  C.  A.  Ad.  Rule  16,  p.  426. 

co«t8  on,  §  635. 

mandate  and  decree,  §  635,  636,  C.  C.  A.  Ad.  Rule  16,  p.  426. 
APPEARANCE,  §  449  to  456. 

notice  of,  §  456. 

how  compelled,  D.  C.  Rule  25,  p.  430. 

is  waiyer  of  formal  defects,  §  458. 

cannot  be  made  in  rem^  without  giving  security  for  costs,  §  460. 

not  perfect  till  claim,  answer,  and  stipulation  filed,  §  460. 

in  circuit  court  of  appeals,  wheDi  appellee  does  not  enter,  §  631  a. 

in  supreme  court,  none  by  plaintiff,  S.  G.  Rule  16,  p.  403. 
none  by  defendant,  S.  C.  Rule  17,  p.  403. 
none  by  either  party,  S.  C.  Rule  1^,  p.  403. 
of  counsel  when  to  be  entered,  S.  G.  Rule  9,  p.  399. 

form  of  notice  of,  §  456. 
APPRAISEMENT, 

of  property  under  arrest,  §  444  to  448,  498,  D.  G.  Rules  17,  18,  27,  28,  29,  30, 
p.  432,  434,  435. 

in  limited  liability  proceedings,  §  570,  571;  Ad.  Rule  54,  p.  393;  D.  G.  Rules 
75,  76;  p.  444. 
APPRAISERS, 

fees  of,  D.  G.  Rule  30,  p.  435. 
APOSTLES,  §  631. 
ARAGON, 

laws  of,  §  187. 
ARGUMENT, 

of  exceptions,  §  471. 

of  counsel  in  district  court,  ]}  589. 

in  supreme  court,  S.  G.  Rule  622,  p.  397,  405. 

not  heard  in  supreme  court  on  Saturday,  unless  specially  ordered,  S.  0. 
Rule  6,  p.  397. 
ARREST, 

bail  on,  §423. 

right  to,  to  what  extent  abolished,  §  424. 

policy  of  so  doing  discussed,  §  424. 

of  yessel,  §  447. 

when  yessel  arrested,  delivered  to  claimant,  §  447. 

mesne  process  by.  Ad.  Rule  2,  p.  381,  D.  G.  Rule  9,  p.  430. 

warrant  of,  when  to  issue,  §  415,  Ad.  Rule  7,  p.  382. 

how  vacated,  D.  C.  Rule  17,  p.  432. 

discharge  of  defendant  under,  D.  Cf.  Rules  19,  24,  p.  433,  434 

delivery  of  property  from,  D.  C.  Rules  17  to  22,  p.  432, 433. 

form  of  libel  with  clause  of  arrest,  p.  559. 

Vide  Process. 
ARTICLES  OF  CONFEDERATION,  §  25,  31. 
ARTICULI  ADMIRALITATIS,  §  82  to  90. 
ASSAULT  AND  BATTERY,  §  309. 

parties  in  cases  of,  §  392,  Ad.  Rule  16,  p.  384. 

form  of  libel  for,  p.  560. 
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ASSESSMENT, 

of  damages,  offer  to  allow,  D.  C.  Bole  87,  p.  486. 
ATTACHMENT, 

order  for,  §  416. 

mesne  process  by,  Ad.  Rule  2,  p.  381,  D.  C.  Rule  0,  p.  430. 

foreign,  mesne  process  by.  Ad.  Rule  2,  p.  381,  D.  C.  Rules  12, 18,  p.  480,  431. 

in  rem,  §  410,  434,  436,  439,  D.  C.  Rule  0,  p.  480. 

to  compel  delivery  of  propei-ty,  §  439,  440,  440  a,  441. 

of  property  in  hands  of  garnishee,  §  425  to  433.    Vide  Gabnishess. 

may  issue  against  property  of  a  non-resident,  §  425. 

how  dissolved,  §  427,  Ad.  Rule  4,  p.  382;  D.  C.  Rule  17,  p.  432. 

foreign,  procedure  in  cases  of ,  §  429  to  432,  Ad.  Rule  37,  p.  888,  D.  C.  Roles 
12, 13,  p.  430,  431. 

on  real  estate,  §  43n3  a. 

in  peraanam,  issued  by  clerk,  D.  C.  Rule  9,  p.  430. 

where  defendant  is  not  found,  D.  G.  Rule  9,  p.  430. 

how  vacated,  D.  C.  Rules  17, 19,  p.  432,  433. 

of  goods  in  custody  of  collector,  D.  0.  Rule  14,  p.  481. 

on  informations,  D.  C.  Rule  80,  p.  445. 

against  the  marshal,  p.  502,  503. 

form  of  libel,  with  clause  of,  p.  514,  522,  560. 

warrant  of  arrest,  with  clause  of,  p.  582. 
ATTORNEYS  AND  COUNSELLORS, 

Vide  Pboctobs  and  Adyooates. 
AUSTRIA, 

laws  of,  §  187. 
AUTHORITY  IN  SPECLA.L  CASES, 

question  of  jurisdiction  considered  on,  J  257  to  814. 
AVERAGE,  §  295,  p.  166. 

BAIL,  §  489  to  502. 

order  of  judge  necessary  to  hold  to,  in  cases  over  $500,  §  415,  416,  D.  G.  Role 

9,  p.  430. 
when  taken  in  suits  in  personam.  Ad.  Rule  47,  p.  890. 
amount  in  which  defendant  is  usually  held,  §  416. 
when  it  can  be  taken,  §  416,  Ad.  Rule  3,  p.  881. 
marshal  must  take  sufficient,  §  422. 
when  reduced.  Ad.  Rule  6,  p.  382. 
stipulations  for,  §  423,  489  to  502. 
no  particular  form  necessary,  §  489. 

construed  by  the  intention  of  the  law,  not  of  the  party,  §  490. 
bonds,  when  summary  execution  issued  upon.  Ad.  Rule  8,  p.  881. 
when  new  sureties  required  on,  Ad.  Rule  6,  p.  882. 
on  warrants  to  arrest,  D.  C.  Rules  19,  24,  81,  87,  p.  433,  434,  445,  446. 
on  arrest  of  defendant,  how  discharged,  D.  C.  Rules  19,  24,  p.  433,  484. 
on  informations  in  personam,  D.  G.  Rules  81,  87,  95,  p.  445,  446,  448. 
form  of  order  for,  §  416. 

marking  for,  §  416,  p.  580. 

stipulation  for,  §  423,  p.  589. 

bond,  p.  591. 
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BAILEE, 

claim,  how  verified  by,  Ad.  Rule  26,  p.  886. 
BARGEMEN,  §  284. 
BILL  OF  LADING, 

a  maritime  contract,  §  286. 

no  necessary  form  of,  §  286. 

not  absolutely  necessary,  §  286. 

form  of  libel  on,  p.  530,  540. 
BLACK  BOOK, 

of  the  admiralty,  §  53  to  59. 
BODY  OF  A  COUNTY, 

meaning  of  the  phrase,  §  71. 
BOND, 

form  of,  to  marshal  on  arrest,  p.  591. 
under  the  act  of  1847,  p.  591. 

Vide  Stipulation. 
BONDING, 

of  property,  §  444  to  448,  491,  498,  501. 

how  effected,  §  501,  D.  C.  Rules  17,  18,  20,  p.  432,  438. 

vessel  bonded,  may  be  re-arrested,  §  447. 

form  of  consent  to  bond,  p.  593. 
BOTTOMRY,  §  111,  291,  292. 

parties  in  cases  of,  §  394,  Ad.  Rule  18,  p.  384. 

in  suits  for,  certain  property  to  be  brought  into  court.  Ad.  Rule  88,  p.  388. 

form  of  libel  for,  p.  53^3. 
BREMEN, 

laws  of,  §  187. 
BRIDGES,  §48,  88,  153,  162. 

a  limit  because  they  obstruct  navigation,  §  96. 
BRITISH  EMPIRE, 

admiralty  jurisdiction  various  in  different  portions  of— England,  J  46, 74,  111. 

Scotland,  §  114  to  110,  307. 

Ireland,  §  117. 

Colonies,  §  118  to  165. 

admiralty  jurisdiction  in,  at  different  periods,  §46,  74, 110,  111,  114, 117, 118, 
161,  162,  163,  192,  307. 
BRITISH  GOVERNMENT, 

its  relation  to  ours,    28  to  31. 

not  alluded  to  in  the  constitution,  or  articles  of  confederation,  §  31. 

common  language  the  only  connecting  link,  §  32. 
BUILDER, 

first  man  who  has  a  maritime  relation  to  a  ship,  §  264. 

his  service  is  maritime,  §  264. 

cases  holding  the  contrary,  criticised,  §  264. 

may  sue  and  be  sued  in  personam^  and  may  sue  in  rem,  §  265. 

riggers,  sail-makers,  and  ship-chandlers,  in  furnishing  a  ship,  have  same  re* 
lation  to  her  as  the  builder,  §  266. 

form  of  libel  by,  and  against,  p.  511,  512,  513. 
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CALENDAR, 

how  made  up,  §  598. 

putting  cause  on  instanter,  D.  C.  Rule  H,  p.  450. 

when  cause  loses  priority  on^  D.  C.  Rules  £,  G,  p.  450. 

regulations  in  Southern  District  as  to,  D.  C.  Rules  C,  D,  F,  G,  H,  p.  449,  45a 
Eastern  District  as  to,  p.  451,  452. 

exceptions  to  pleadings  and  reports  need  not  be  placed  upon,  D.  G.  Rules  42, 
52,  p.  437,  439. 
CALLING, 

tlie  defendant,  §  449. 

the  libellant,  §  455. 
CANALS, 

are  within  the  jurisdiction,  §  221,  221  a,  p.  140,  note. 
CANAI^BOATS, 

not  subject  to  be  libelled  for  wages,  §507. 

doubted  whether  they  are  in  a  proper  sense  yessels,  §  221. 

are  now  so  considered,  §  221. 
CAPIAS, 

on  informations,  D.  C.  Rule  91,  p.  447. 
CAPTAIN,  264. 
CARGO, 

liable  for  freight,  §  286. 

sale  of,  §  296. 

appropriation  of,  §  296. 

form  of  libel  for  possession  of,  p.  515. 
CASES  IN  COURTS, 

American  admiralty  jurisdiction  confined  to,  §  33. 
CATALONIA, 

laws  of,  §  187. 
CAUSE  OF  ACTION, 

statement  of,  §  401. 
CERTIORARI,  §  640  to  64:^. 

motions  for  in  Supreme  Court,  S.  C.  Rules  14,  87,  p.  401,  411. 
CHARLES  L, 

resolutions  or  agreement  in  time  of,  §  91  to  99. 

omitted  in  Croke^s  reports  after  second  edition,  §98. 
CHARTER  PARTY,  §287. 

no  particular  form  necessary,  §  287. 

jurisdiction  of,  is  well  settled,  §  287. 

form  of  libel  on,  p.  542,  644,  578. 
CIRCUIT  COURT,  §  320. 

in  case  of  disability  of  district  judge,  cases  transferred  to,  §  321. 

when  disability  removed,, causes  remanded,  §321. 
CIRCUIT  COURT  OF  APPEALS, 

organization  and  jurisdiction,  §  323  a. 

its  decision  final  in  some  cases,  §  823  a. 

may  certify  questions  to  the  supreme  court,  §  323  a. 

may  issue  necessary  writs,  and  make  necessary  rules,  §  328.  * 

practice  in,  §  612  to  637. 

rules  of,  p.  412. 
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CIRCUIT  COURT  OF  APPEALS— conttnued. 
general  rules  of, 

appeals,  Rule  14,  p.  415. 

assignment  of  errors,  Rule  11,  p.  414. 

attorneys  and  counsellors,  Rule  7,  p.  413. 

bill  of  exceptions.  Rule  10,  p.  414. 

bonds.  Rule  13,  p.  414. 

briefs.  Rule  24,  p.  419. 

certiorari.  Rule  18,  p.  416. 

olerk.  Rule  5,  p.  413. 

copies  of  records  and  briefs,  Rule  27,  p.  420. 

costs.  Rule  31,  p.  421. 

bond  for,  Rule  13,  p.  414. 
crier.  Rule  6,  p.  413. 

custody  of  prisoners  on  JutbeoB  corpus^  Rule  33,  p.  422. 
death  of  pai-ty.  Rule  10,  p.  417. 
diagrams.  Rule  34,  p.  422. 
dismissing  cases.  Ride  20,  p.  418. 
docket.  Rule  17,  p.  416. 
docketing  cases.  Rule  16,  p.  416. 
evidence.  Rule  12,  p.  414. 
exhibits.  Rule  34,  p.  422. 

form  of  printed  records,  arguments  and  briefs,  Rule  26,  p.  420. 
habeas  corpus.  Rule  33,  p.  422. 
interest,  Rule  30,  p.  421. 
mandate,  Rule  32,  p.  422. 
marshal.  Rule  6,  p.  413. 

models,  diagrams  and  exhibits  of  material,  Rule  34,  p.  422. 
motions.  Rule  21,  p.  418. 
name.  Rule  1,  p.  412. 
officers,  Rule  6,  p.  413. 
objections  to  evidence.  Rule  12,  p.  414. 
opinions  of  the  court.  Rule  28,  p.  420. 
oral  arguments,  Rule  25,  p.  420. 
parties  not  ready,  Rule  22,  p.  418. 
practice.  Rule  8,  p.  413. 
printing  recoi*d8,  Rule  23,  p.  419. 
process.  Rule  0,  p.  414. 
quorum.  Rule  4,  p.  412. 

record.  Rule  14,  p.  415. 
rehearing.  Rule  29,  p.  421. 
return.  Rule  14,  p.  414. 
seal,  Rule  2,  p.  412. 
supersedeas  bond.  Rule  13,  p.  414. 
terms,  Rule  3,  p.  412. 
translations.  Rule  15,  p.  415. 
writ  of  error.  Rule  14,  p.  415. 
admiralty  rules  of,  p.  423. 

apostles  on  appeal.  Ad.  Rule  4,  p.  424. 
appeals,  Ad.  Rule  1,  p.  423. 
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CIRCITIT  COURT  OF  APPEAIS— continued. 

appellee  must  appear,  Ad.  Role  6,  p.  425. 

bond,  Ad.  Rule  2,  p.  423. 

briefs,  Ad.  Rule  15,  p.  426. 

cases  to  be  placed  on  docket,  Ad.  Rule  14,  p.  426. 

certifying  records,  Ad.  Rule  5,  p.  424. 

docket.  Ad.  Rule  14,  p.  426. 

extension  of  time.  Ad.  Rule  17,  p.  427. 

general  rules  which  are  admiralty,  Ad.  Rule  19,  p.  427. 

inhibition.  Ad.  Rule  12,  p.  426. 

mandamus^  Ad.  Rule  13,  p.  426. 

mandates,  Ad.  Rule  16,  p.  426. 

motions.  Ad.  Rule  11,  p.  425. 

new  allegations.  Ad.  Rule  7,  p.  425. 

new  pleadings.  Ad.  Rules  1,  8,  p.  423,  425. 

new  testimony.  Ad.  Rule  8,  p.  425. 

how  taken,  Ad.  Rule  9,  p.  425. 

notice  of  appeal.  Ad.  Rule  2,  p.  423. 

printing  new  pleadings  and  testimony.  Ad.  Rules  8,  10,  p.  425. 

review  in  part  only.  Ad.  Rule  3,  p.  424. 

rules  of  district  coui-ts  to  apply.  Ad.  Rule  18,  p.  427. 

time.  Ad.  Rule  17,  p.  427. 

writ  of  inhibiUon,  Ad.  Rule  12,  p.  426. 
CITATION, 

to  commence  suit,  D.  0.  Rules  9,  67,  74,  p.  430,  442,  444. 
form  of,  §  420,  p.  581, 583,  585. 
on  appeal  to  circuit  court  of  appeals,  §  630. 
form  of,  p.  632. 
CIVIL  LAW,  §  5. 

practice,  §  351,  352. 
CLAIM,  §  461  to  465. 

no  particular  form  of,  necessary,  §  461. 

must  be  sworn  to — may  be  put  in  before  return  of  process,  %  462. 
form  of,  §  462. 

how  verified.  Ad.  Rule  26,  p.  386. 

when  put  in,  stipulation  for  costs  and  expenses  to  be  filed,  Ad.  Rule  26,  p.  38& 
may  be  excepted  to,  §  462. 
separate  claimants  put  in  separate,  §  463. 
who  may  claim,  §  463. 

consuls,  public  officers,  underwriters,  §  463. 
must  be  separate,  to  separate  libels,  §  464. 
is  no  defence,  §  465. 
exception  to,  462. 

form  of,  §  462,  p.  485,  488,  505,  507, 508,  509,  594,  595,  653,  654. 
CLAIMANT, 

proof  of  interest  by,  D.  C.  Rule  39,  p.  437. 
when  perishable  property  delivered  to.  Ad.  Rule  10,  p.  383. 
when  ship  delivered  to,  Ad.  Rule  11,  p.  383. 
Vide  Parties. 
CLASSES  OF  POWERS  IN  THE  CONSTITUTION,  §  27.  . 
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CLASSES  OF  CASES  GRANTED  TO  THE  U.  S.  JUDICIARY,  §  16,  36,  36,  199, 

200,201. 
CLERK, 

appointed  by  the  court,  §  331. 
oath  of,  §  331. 
bond  of,  §  331. 

duties  and  powers  of,  §  332,  590. 
fees  of,  p.  474. 

of  the  district  coni*t,  may  make  rules,  orders,  etc.,  in  case  of  disability  of 
the  judge,  §  321. 
form  of  order  of  circuit  judge,  in  such  case,  J  322. 
duties  of,  §  332. 
may  be  attached,  §  332. 
should  keep  an  admiralty  register,  §  333. 
to  make  up  the  record  on  appeals.  Ad.  Rule  52,  p.  391. 
deputy,  duties  of,  D.  C.  Rule  64,  p.  441. 
COASTERS, 

are  ships,  §  220. 
CODES  MARITIME, 

of  continental  Europe,  §  44,  172,  177, 178. 
Rhodes,  §  179. 
Jerusalem,  §  180. 
Oleron,  §  181. 
Dam,  Westcapelle,  §  182. 
Amsterdam,  Enchuysen,  and  Stavem,  §  182. 
Low  Countries,  §  182. 
Wisbuy,  §  183.  r 

Consulat  de  la  Mer,  §  184. 
Guidon  de  la  Mer,  §  185. 
of  the  Hanse  towns,  §  186. 
Norway — Two  Sicilies — Iceland — Denmark — Lubec,  Pisa,  and  Florence- 
Prussian  States — Venice  and  Austrian-Catalonia — Arragon,  Valence,  and 
Majorca — Sweden — Hamburg — Russia — Bremen — Papal  States — Gtonoa 
—Sardinia,  §  187. 
commentators  on,  and  elementary  writers,  §  210. 
commentators  on,  do  not  adopt  English  rule  of  jurisdiction,  §  211. 

treat  of  all  cases  of  ships,  shipping,  and  maritime  com- 
merce, §  211. 
COKE,  SIR  EDWARD, 

led  the  attack  on  the  admiralty,  §  6,  74. 
unscrupulous  and  tyrannical,  §  6,  81,  108. 
triumphed  over  the  admiralty,  §  81. 
CO-LIBELLANTS,  §384,  386. 

seamen  may  join  as,  D.  C.  Rule  4,  p.  428. 
COLLECTOR, 

goods  in  custody  of,  how  attached,  §  440,  D.  C.  Rule  14,  p.  481. 
COLLISION,  §  111,  312. 

parties  in  suits  for  damage  by,  §  391,  Ad  Rule  15,  p.  384. 
bringing  in  other  vessels,  §4826,  Ad.  Rule  59,  p.  394. 
form  of  libel  for,  p.  562. 
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COLONIES, 

British,  §  45,  109. 

admiralty  jurisdiction  in,  §  118  to  165. 
COLONIAL  COURTS,  §  19,  118,  151  to  164. 

created  by  royal  commission,  §  118,  121,  122. 
COMMENCEMENT  OF  SUITS,  §  413. 
COMMENTATORS, 

on  maritime  law,  §  210. 
COMMERCE,  §  1,  28,  29. 
power  to  regulate,  §  207. 
wisdom  of  the  provision,  §  208. 
of  the  lakes  and  Hvers,  §  242,  243,  244,  245,  245  a. 
COMMERCIAL  CAUSES,  §  1. 
COMMISSION, 

of  the  admiral,  §  48,  49,  50,  113. 
colonial  commissions,  §  49,  109,  118,  161. 
of  the  governor,  §  120  to  123. 

vice-admii-al,  §  123  to  141. 
admiralty,  to  officers  of  state,  §  143  to  149. 

of  judge  of  the  colonial  court  of  admiralty,  §  151  to  160,  p.  84,  note, 
their  general  extent,  §  161  to  165. 
subject-matter  of,  §  161. 
Jurisdiction  confeiTed  by,  as  to  place,  §  162. 

as  to  persons,  §  163. 
tliis  jurisdiction  was  exercised,  §  164. 
to  colonial  judges  and  vice-admirals,  §  124,  150. 
show  the  source  and  extent  of  the  jurisdiction  in  the  colonies,  §  161. 
embrace  the  largest  jurisdiction,  including  the  cases  denied  to  the  English 

admiralty,  §  101,  162,  163. 
jurisdiction  conferred  by,  active,  not  dormant,  §  164. 
of  the  king,  runs  through  his  whole  dominions,  §  118. 
dedimus  poteatatem,  §531,  532,  D.  C.  Rules  47,  48,  49,  p.  438,  439. 
never  issues  to  an  enemy^s  country,  in  prize  cases,  §  531. 
mode  of  issuing  regulated  by  tlie  court,  §  531. 
how  executed,  §  532. 
form  of,  p.  496. 
to  take  answer  to  interrogatories,  when  awarded.  Ad.  Rule  33,  p.  387. 
8ub  mutuce  viciasitudinis,  or  letters  rogatory,  §  533. 
form  of,  p.  624.  • 
COMMISSIONERS, 

powers  and  duties  of,  §  338,  339,  Ad.  Rules  5,  35,  p.  382,  388. 

matters  may  be  referred  to  them,  §  .339,  Ad.  Rule  44,  p.  389. 

powers  of,  in  references,  Ad.  Rule  44,  p.  389. 

have  powers  of  master  in  chancery,  §  339,  Ad.  Rule  44,  p.  389. 

have  powers  of  magistrates,  §  338. 

have  same  powers  conferred  upon  notaries  public,  §  338. 

fees  of,  p.  477. 

on  references,  D.  C.  Rule  51,  p.  439. 
€OMMON  LAW, 

suits  at,  §  193,  195  to  203. 
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COMMON  LAW  COURTS, 

strife  between,  and  the  admiralty,  §  6,  74  to  110. 

jealousy  and  selfishness,  §  74,  82,  91. 

maritime  cases  in,  §  205. 
COMPLAINTS, 

of  the  colonists,  referred  to  the  land  and  revenue  cases,  which  were  tried  in 
the  admiralty,  not  to  maritime  cases,  §  165. 
CONFEDERATION, 

articles  of,  §  25,  31. 
CONSENT, 

no  decree  to  be  entered  upon,  without  publication  made,  D.  C.  Rule  88,  p.  486. 

to  stipulate,  form  of,  p.  598. 
CONSIGNEE, 

claim,  how  verified  by,  Ad.  Rule  26,  p.  886. 
CONSOLIDATION, 

of  suits,  how  made,  §552,  D.  C.  Rule  4,  p.  429. 
CONSORTgHIP,  §298. 
CONSTITUTION,  §  19,  20. 

discussed  and  adopted  as  it  is,  §  20. 

the  result  of  compromises,  §  20. 

consists  mainly  of  grants,  §  28. 

not  a  code,  §  22. 

took  from  the  states  all  powers  of  national  sovereignty,  §  25. 

conveys  elemental  powers,  §  26. 

for  expressed  purposes,  §  27. 

classes  of  powers  conferred  by,  §  27. 

grants  of,  to  the  government  of  the  U.  S.,  not  to  courts,  §28. 

not  made  after  any  previous  pattern  or  standard,  §  30. 

all  its  words  significant,  §  21,  87,  38,  165. 

grant  in,  of  admiralty  and  maritime  jurisdiction,  how  to  be  interpreted, 
§  188,  261. 
CONSTITUTIONAL  CONSTRUCTION,  §  19,  20  to  38. 
CONSULAT  DE  LA  MER— CONSULATE  OF  THE  SEA,  §  184. 
CONSUL, 

may  claim  for  persons  of  his  own  nation,  §463. 
CONTINENTAL  EUROPE, 

marine  laws  and  ordinances  of,  §  172.     Vide  Coues  Maritime. 

admiralty  juiisdiction  in,  §  172  to  188. 
CONTINUANCE. 

in  summary  proceedings,  costs  on  obtaining,  D.  C.  Rule  68,  p.  442. 
CONTRACTS, . 

jurisdiction  of,  depends  on  subject-matter,  not  on  locality,  §  256. 

what  are  maritime,  §  212,  213,  214  a,  268,  313. 

distinction  between,  and  agi-eements  not  maiitime,  §212,  214  a. 

what  are  not  maiitime,  §  214 a  265  a,  268. 
CONTRIBUTION, 

average,  §  205,  and  note. 
CONTUMACY  AND  DEFAULT,  §449. 

D.  C.  Rule  33,  p.  435. 

Vide  Default. 
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COPIES  OP  PLEADINGS, 

when  to  be  furnished  to  opposite  party,  §488. 
COSTS  AND  FEES,  §  355,  508,  550  to  553. 

power  to  regulate,  conferred  on  supreme  court,  §  356. 

this  power,  perhaps,  subsequently  taken  away,  §  356. 

no  legal  tariff  of,  before  act  of  Feb.  26,  1853,  §508. 

fee-biU,  §508,  p.  481. 

stipulations  for,  §413,  414,  460,  D.  C.  Rule  17,  44,  45,  p.  432,  437,  438. 

when  the  court  may  compel  defendant  to  give  stipulation  for.  Ad.  Rule  25, 

p.  386. 
stipulation  for,  to  be  filed  when  claim  is  put  in.  Ad.  Rule  26,  p.  386. 
when  defendant  may  be  ordered  to  pay.  Ad.  Rule  28,  p.  386. 
intervenor  to  give  stipulation  for  Ad.  Rule  34,  p.  388. 
under  act  for  reduction  of  costs  and  expenses  of  proceedings  ags^nst  ships 

and  vessels,  §  499,  500. 
entirely  in  discretion  of  the  court,  §  550,  551. 
vary  according  to  equity  and  circumstances,  §  .550,  552. 
never  decreed  against  the  goveiiiment,  §  550. 
none  on  dismissal  for  want  of  jurisdiction,  §  550. 
may  be  thrown  on  the  proctor,  or  advocate,  §  552. 
refusal  of  a  fair  tender  exposes  a  party  to  loss  of,  §  552  d. 
may  be  apportioned,  §  552  6,  553. 
in  limitation  of  liability  proceedings,  §  583. 
on  appeal,  §552  c,  635. 
how  taxed,  §  553. 

taxed  bill  of,  to  be  filed,  §  553,  D.  C.  Rule  56,  p.  440. 
of  officers  of  court,  when  to  be  paid  into  court,  D.  0.  Rules  20,  36,  38, 

p.  433,  434,  436. 
of  appraisers,  D.  C.  Rule  30,  p.  435. 
when  not  allowed,  D.  C.  Rule  41,  p.  437. 
in  summary  proceedings,  D.  G.  Rule  68,  p.  442. 
of  commissioners  on  references,  D.  C.  Rule  55,  p.  440. 
of  attorneys,  solicitors,  and  proctors,  p.  474. 
clerks,  p.  474. 
marshals,  p.  475. 

commissioners,  p.  477,  D.  C.  Rule  55,  p.  440. 
witnesses,  p.  477. 

printei-s,  p.  478.  • 

form  of  stipulation  for,  §  414,  p.  482,  487,  587,  588. 
COUNSEL, 

fees  of,  allowed,  §552,  616. 
COUNTY,  §  71. 
COURTS, 

having  jurisdiction,  have  power  to  that  extent,  §  17,  204. 

jurisdiction  to  commence,  gives  jurisdiction  to  finish,  §  17,  204,  318. 

vaiious  kinds  of,  §29,  42,  315. 

jurisdiction  and  course  of  procedure  of,  different,  §  197. 

jurisdiction  depends  on  constitution^oui*se  of  procedure  on  statut6,§  197, 

203,  204. 
same  court,  acts  as  a  court  of  law,  equity,  and  admiralty,  §  327. 
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of  the  U.  S.  have  all  necessary  powers,  §  328. 

are  prize,  instance,  and  criminal  courts,  §  880. 
are  of  limited  jurisdiction,  §  15,  408. 
the  organization  of,  §  314  to  345. 
of  the  territories,  admiralty  jurisdiction  of,  S  815  a. 
Vide  DisTBioT  Coubt— Cibcuit  Coubt  of  Appsals— Supbemb  Court. 
CRIMES,  §  600  to  603,  606. 

district  courts  have  jurisdiction  of,  §  600. 
practice  on,  same  as  in  common-law  courts,  §  602. 
no  criminal  proceedings  in  reniy  §  360. 
commissioners  have  power  to  commit  for,  §  608. 
limitations,  §600,  606. 
CRIMINAL  COURTS,  §380. 
CROKE'S  REPORTS, 

mutilated,  §  98. 
CROSS-LEBEL, 

respondents  in,  to  give  security  for  damages  when,  §  465  a.  Ad.  Rule  58, 

p.  392. 
till  security  given,  proceedings  on  original  libel  to  be  stayed,  Ad.  Rule  53, 
p.  392. 
CURRENTS, 

do  not  affect  the  jurisdiction,  §  288,  289,  240. 
CUSTODY  FEE, 

allowed  the  marshal,  p.  476. 

DAMAGE, 

on  the  high  seas,  §  808  to  312, 396. 

to  the  person,  §  809. 

admiralty  will  not  entertain  suits  for  nominal,  for  personal  torts,  §  309. 

to  ship,  §810,811,812. 

to  goods,  §810,  311. 
DEATH  OF  A  PARTY, 

does  not  abate  suit,  if  cause  of  action  survive,  §  484. 

proceedings  on^  D.  C.  Rule  6,  p.  429. 

suit  proceeds  in  name  of  the  executor,  §  484,  485. 

in  circuit  court  of  appeals,  representatives  may  come  in,  or  death  may  be 
suggested  on  the  record,  C.  C.  A.  Rule  19,  p.  417. 
DEBT, 

imprisonment  for,  abolished,  §424,  Ad.  Rule  47,  p.  390. 
DECREE,  §541  to  549. 

binds  all  parties,  §  864,  865. 

varies  according  to  cose,  §  541. 

interlocutory  or  final,  §  542. 

form  of,  when  against  libellant,  §  548. 

when  in  favor  of  libellant,  §  548,  547. 

by  default  may  be  rescinded,  Ad.  Rule  40,  p.  889. 

court  decides  the  principles  and  refers  details,  §548. 

reference  on,  §  544  to  546. 
44 
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against  stipulators,  §  547,  D.  C.  Rule  57,  p.  440. 

interest  on,  D.  C.  Rule  58,  p.  440. 
process  to  execute,  D.  C.  Rule  57,  p.  440. 
on  report,  D.  C.  Rule  53,  p.  439. 
when  final,  §616,  D.  C.  Rule  61,  p.  441. 

to  be  executed,  D.  C.  Rule  62,  p.  441. 
not  to  be  entered  by  default,  or  consent,  unless  publication  has  been  duly 

made,  D.  C.  Rule  33,  p.  435. 
enrolment  of,  §  549. 
in  cases  of  set-off,  §  465, 

in  a  suit  in  reniy  may  be  a  decree  in  personam^  §  547, 
inperaonam^  when  a  lien  on  debtor*s  real  estate,  §  547. 
correcting  or  varying  decree,  §  548. 
appeal  to  circuit  court  of  appeals  from  final  only,  §  616. 
form  of  caption  of,  p.  598. 

of  condemnation  by  default,  with  reference  to  a  com- 
missioner, p.  598. 
the  like  on  the  merits,  after  hearing,  p.  599. 
in  a  cause  of  damage,  p.  599. 
of  confirmation  of  report  of  a  commissioner,  and  final  de- 
cree, with  judgment  against  the  bail,  p.  599. 
final,  for  a  sum  certain,  with  costs,  p.  600. 
on  the  merits,  with  reference,  p.  600. 
dismissing  a  libel  of  information,  p.  511. 
of  forfeiture,  on  a  libel  of  information,  p.  600. 
on  petition  for  remnants  and  surplus,  p.  621. 
for  the  defendant,  in  a  possessory  or  petitory  suit, 

p.  600. 
on  a  peremptory  exception  to  the  libel,  p.  001. 
against  two  vessels,  p.  601,  602. 
in  limitation  of  liability,  p.  666,  669. 
overruling  exceptions  to  an  answer,  p.  604. 
interlocutory,  against  two  vessels,  p.  601. 
settling  prionty  in  the  distribution  of  proceeds  in  court, 

p.  604. 
for  a  libellant  on  a  charter-party,  p.  605. 
on  a  special  motion,  dismissing  libel,  when  process  had  im- 
properly issued,  p.  605. 
for  wages,  and  short  allowance  for  part  of  the  voyage,  and 
forfeiture  of  residue,  p.  605. 
DEDIMUS  POTEST  ATEM,  §  531,  532,  p.  496. 
DEFAULT,  §  449,  4>0. 

of  defendant,  §  449,  to  452a. 

of  libellant,  §  455,  Ad.  Rule  39,  p.  389. 

in  personam^  §  449. 

in  rem,  §  452. 

in  seizure  cases,  §  454. 

how  taken.  Ad.  Rule  29,  p.  387. 

may  be  set  aside,  §  450,  451,  455,  Ad.  Rule  29,  p.  387. 
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decree  by,  D.  C.  Rule  83,  44,  p.  435, 437. 

may  be  rescinded,  Ad.  Rule  40,  p.  389. 
of  defendant,  when  property  is  attached,  §  459. 
of  garnishee,  §  459. 
of  one  of  several  defendants,  does  not  prejudice  those  who  have  appeared, 

§452  a. 
on  call  of  calendar  in  Eastern  District  of  X.  T.  Rule  C.  p.  451. 
no  decree  to  be  entered  by,  unless  publication  has  been  duly  made,  D.  C. 

Rule,  33,  p.  4:^. 
form  of  decree  by,  §  449,  p.  598. 
DEFENCE, 

must  be  set  up  in  answer,  or  allegations,  §  465. 
none  heard,  which  is  not  spread  before  the  court,  §  465. 
different,  may  be  set  up  in  same  pleading,  §  482. 
DEFENDANT,  §  363.  , 

who  may  be  made,  §  387. 
default  by  one  of  several,  does  not  prejudice  those  who  have  appeared, 

§452  a. 
appearance  of,  §  456. 

may  be  compelled  to  make  further  answer,  when.  Ad.  Rule  30,  p.  387. 
exception  may  be  taken  pro  confeaso  against,  when.  Ad.  Rule  30,  p.  387. 
what  he  may  object  to  answer,  §  476,  Ad.  Rule  31,  p.  387. 
when  may  be  ordered  to  pay  costs.  Ad.  Rule  28,  p.  386. 
bringing  in  others,  §  482  b. 
Vide  Libel — Parties. 
DELIVERY  OF  PROPERTY,  §  444  to  448,  D.  C.  Rules  17,  20,  84,  p.  432, 433, 446. 
in  seizure  cases,  §  445,  446. 
in  possessory  suits,  D.  C.  Rule  18,  p.  432. 
object  of,  to  save  expense,  §  447. 

application  for,  cannot  be  made,  except  by  a  pai*ty,  §  448. 
DEMURRAGE,  §  297. 

form  of  libel  for,  p.  550,  551. 
DENMARK. 

laws  of,  §  187. 
DEPOSIT, 

of  money,  as  security,  §  491. 
DEPOSITIONS, 

de  bene  esse,  §  520  to  630. 

no  presumptions  in  their  favor,  §  520,  528. 
authority  to  take,  limited,  §  520. 
prima  facie  evidence  of  what,  §  528. 
taken  before  what  officei*s,  §  522. 
how  taken,  §  523  to  530. 
notice  of  taking,  §  524,  529. 

how  served,  §  524. 
mode  of  taking,  §  525. 
how  sent,  §  525. 
how  opened,  §  525. 
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exceptions  to,  §  526, 

if  known,  should  be  made  at  time  of  taking,  $  528 
taken  during  session  of  the  court,  inadmissible,  §  520. 
effect  of  taking  without  notice,  §  529. 
cannot  be  read,  without  showing  reason  for  taking,  §  530. 
act  regulating,  p.  479. 

form  of  proceedings,  on  taking,  p.  492  to  496. 
objections  to,  when  deemed  waived,  §  526. 
taken  on  commission,  form  of,  p.  496  to  498, 
DEPUTY  MARSHALS,  §341,  342. 
DETENTION, 

form  of  libel  for,  p.  550,  551. 
DISBURSEMENTS, 

vouchers  for,  D.  C.  Rule  56,  p.  440. 
DISTRIBUTION, 

of  proceeds,  §  591. 
DISTRICT  ATTORNEY,  §  337. 
DISTRICT  COURT, 

organization  and  jurisdiction  of,  §  313,  316  to  319. 

has  cognizance  of  all  cases  of  admiralty  and  maritime  jurisdiction,  S  7*  313, 

317. 
judge  of,  must  reside  in  the  district,  §  318. 
terms  of,  stated  and  special,  §  318. 
aims  to  administer  justice  speedily,  §  318. 
always  open,  §  318. 
in  case  of  inability  of  judge,  marshal  may  adjourn,  §  319. 

death  of  judge,  all  cases  continued,  §  319. 
disability  of  judge,  §319,  321,  322. 
judge  interested,  §  323. 
practice  of,  §  372  to  606. 
regulates  its  practice,  in  cases  not  provided  for  by  tlie  admiralty  rules  of 

the  supreme  court.  Ad.  Rule  46,  p.  390. 
appeal  from,  §  607  to  639. 

must  be  made  when.  Ad.  Rule  45,  p.  390. 

record  on,  to  be  made  up  by  clerk-— contents  of,  Ad.  Rule  52,  p.  391; 

C.  C.  A.  Ad.  Rule  4,  p.  424. 
after,  court  can  make  no  order,  §  618,  619. 
may  be  prohibited,  §  637. 
when  circuit  court  of  appeals  will  issue  inhibition  to,  §  619,  C.  C.  A.  Ad.  Rule 

12,  p.  426. 
mode  of  appealing,  §  621. 

enrolled  decree  of,  remains,  and  is  binding  till  reversed,  §  618. ' 
rules  of,  to  regulate  practice  of  circuit  court  of  appeals,  in  cases  not  pro- 
vided for  by  rules  of  that  court,  C.  C.  A.  Ad.  Rule  18,  p.  427. 
rules  of— southern  and  eastern  districts. 
actions,  when  to  be  tried  together.  Rule  5,  p.  429. 
acknowledgment  of  satisfaction  of  judgment,  Rules  63,  65,  p.  441,  442. 
account  of  money  in  court.  Rule  70,  p.  443. 
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admiralty  causes,  when  heard,  Rule  B,  p.  449,  451. 

calendar,  when  made  up,  Rule  C,  p.  449,  461. 
admission  of  attorney.  Rule  60,  p.  442. 
affidavit  of  garnishee,  what  to  contain.  Rule  12,  p.  430. 

on  motion  for  commission,  Rules  47,  48,  p.  438. 
agent,  notice  to  owner  or.  Rule  14,  p.  431. 
agreed  value,  stipulation  for.  Rule  17,  p.  432. 
allocatur  of  judge,  when  required,  Rules  2,  68,  p.  428,  442. 
allegation,  exceptive,  hearing  and  discharge  on.  Rule  40,  p.  437. 
allowing  assessment  of  damages.  Rule  37,  p.  436. 
amendments,  how  connected  with  pleading.  Rule  3,  p.  428. 
to  lihel.  Rule  42,  p.  437. 
on  exceptions  allowed.  Rule  44,  p.  437. 
to  informations,  Rule  83,  p.  446. 
answer,  how  verified.  Rule  1,  p.  428. 

stipulation  for  costs  with.  Rule  7,  p.  429. 
costs  for  separate,  when  disallowed.  Rule  41,  p.  437. 
by  party  having  no  interest.  Rule  40,  p.  437. 
exception  to,  when  taken.  Rule  4^,  p.  437. 
when  to  state,  etc.,  as  cross-libel,  Rule  46,  p.  438. 
in  possessory  action,  Rule  11,  p.  430. 
answers  to  interrogatories,  exception  to.  Rule  45,  p.  437. 
appeal  from  final  decree.  Rule  61,  p.  441. 

time  to  enter.  Rule  62,  p.  441. 
appearance,  how  compelled  on  information  filed,  Rules  80, 85,  p.  445,  446. 

stipulation  for  costs  with.  Rule  7,  p.  429. 
appraisement  in  petitory  suit,  Rule  18,  p.  432. 

of  property  under  arrest,  Rules  26,  27,  28, 29,  p.  434,  435. 
in  limitation  of  Uability,  Rule  75,  p.  444. 
appraisers,  compensation  of.  Rule  30,  p.  435. 
arrest,  of  person  on  special  order  in  admiralty.  Rule  9,  p.  430. 
of  property.  Rule,  9,  p.  4S0. 
mandate  to  vacate,  in  admii*alty,  Rule  19,  p.  433. 
notice  of,  to  be  published,  Rule  32,  p.  435. 
on  forfeiture  of  recognizance,  Rule  91,  p.  447. 
on  indictment  or  information.  Rules  81,  91,  p.  445,  447. 
arrangement  of  Rules,  not  to  prevent  governing  practice,  Rule  98,  p.  448. 
assessment  of  damages,  ofifer  to  allow.  Rule  37,  p.  436. 
attachment,  in  commencing  suits,  Rule  9,  p.  430.- 

service  of  on  garnishee.  Rule  13,  p.  431. 

in  peraonam,  with  monition.  Rule  9,  p.  430. 

foreign,  clause  of,  Rule  9,  p.  430. 

of  goods  in  custody  of  collector,  Rule  14,  p.  431. 

mandate  to  vacate.  Rule  19,  p.  433. 

in  summary  proceedings,  Rule  67,  p.  442. 

on  proceedings  for  forfeiture.  Rule  80,  p.  445. 

in  common  law.  Rule  90,  p.  447. 

under  indictment,  Rule  91,  p.  447. 
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attorney,  how  admitted,  Rule  06,  p.  442. 

not  to  be  surety,  Rule  96,  p.  448. 
bail,  on  warrant  to  arrest,  Rules  81,  87,  p.  445,  446. 
special,  when  put  in,  Rule  95,  p.  448. 
may  surrender  principal.  Rule  05,  p.  448. 
when  mandate  of  judge  required,  Rule  81,  p.  445. 
marshal  and  deputies  not  to  be  surety.  Rule  96,  p.  448. 
bench  warrant,  on  indictment.  Rule  91,  p.  447. 
bond,  under  the  act  (Rev.  Stat  §  941),  Rules  17,  20,  p.  432,  433. 

for  safe  return,  in  possessory  action.  Rule  18,  p.  432. 
bringing  in  new  parties.  Rule  6,  p.  429. 
calendar  rules  of  eastern  district,  A  to  F,  451, 452. 
hearing  when  none  made  up,  B,  p.  451. 
of  admiralty  causes  when  made  up,  C,  p.  451. 
when  called  and  re-numbered,  C,  p.  451. 
when  cause  may  be  omitted  from,  D,  p.  452. 
setting  down  cases  on  call  of,  £,  p.  452. 
preferred  cases  on  when  called,  £,  p.  452. 
calendar  rules  of  southern  district,  A  to  I,  p.  449,  450. 
day  of  return  of  process,  A,  p.  449. 
argument  of  exceptions.  A,  p.  449. 
motion  day,  B,  p.  449. 
notice  of  trial,  B,  p.  449. 
notes  of  issue,  C,  p.  449. 
causes  reserved  generally,  D,  p.  449. 
preferred  causes,  E,  p.  450. 
calendars,  C,  F,  p.  449,  450. 
set  down  causes,  G,  p.  450. 
if  answer  filed  on  return  of  process  cause  placed  on  calendar  in- 

stanter,  H,  p.  450. 
summary  causes,  I,  p.  450. 
capian  in  proceedings  in  personam.  Rule  80,  p.  445. 

on  information  or  indictment.  Rule  91,  p.  447. 
citation,  in  summary  proceedings.  Rule  67,  p.  442. 

on  petition  to  limit  liability,  Rule  74,  p.  444. 
to  garnishee.  Rule  9,  p.  430. 
claimant,  proof  of  interest  by.  Rule  39,  p.  437. 
claim,  how  interposed  on  information.  Rule  85,  p.  446. 

how  proved,  on  limitation  of  liability,  Rule  78,  p.  445. 
stipulation  for  costs  with,  Rule  7,  p.  429. 
clause  of  foreign  attachment  in  process,  Rule  9,  p.  430. 
clerk,  to  issue  process.  Rules  9,  80,  p.  430,  445. 

to  file  papers  on  allocatur  of  judge.  Rule  2,  p.  428. 
when  to  enter  orders  of  course.  Rule  16,  p.  432. 
to  keep  account  of  money  in  court.  Rule  70,  p.  443. 
duties  of,  Rule  63,  p.  443. 
collector,  goods  in  custody  of,  how  attached.  Rule  14,  p.  431. 
co-libellants,  who  to  be  made.  Rule  4,  p.  428. 
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commission  to  take  testimony,  Rule  47,  p.  438. 

when  not  to  stay  proceeding's,  Rule  48,  p.  438. 
what  to  contain.  Rules  47,  49,  p.  438. 
commissions  of  marshal  on  sales,  Rules  71,  72,  p.  443. 
commissioner,  to  file  report  and  give  notice.  Rule  51,  p.  430. 
fees  of,  who  liable.  Rule  51,  p.  439. 
report  of,  how  confirmed.  Rule  53,  p.  439. 
report  of,  when  no  proceedings  on.  Rule  54,  p.  440. 
compensation  of,  Rule  55,  p.  440. 
to  certify  demand  of  wages.  Rule  68,  p.  442. 
common  law,  process  in,  how  served,  Rule  89,  p.  447. 
compulsory,  when  trial  made.  Rule  5,  p.  429. 
condemnation  and  sale  after  publication.  Rule  33,  p.  435. 

notice  of  sale  after,  Rule  35,  p.  436. 
conflicting  provisions  of  rules,  how  restricted.  Rule  98,  p.  448. 
consolidation  of  suits,  Rule  4,  p.  428. 
consent  to  allow  judgment.  Rule  36,  p.  436. 

to  assessment  of  damages.  Rule  37,  p.  436. 
costs  and  chai*ges,  when  paid  into  court.  Rules  20,  36, 38,  p.  433,  436. 
stipulation  for.  Rule  7,  p.  429. 
unnecessary  disallowed.  Rule  41,  p.  437. 
to  be  taxed  and  filed.  Rule  56,  p.  440. 
appeal  from  taxation  of,  Rule  56,  p.  440. 
none  on  summons  for  wages.  Rule  68,  p.  442. 
cross  interrogatories  in  commission.  Rule  49,  p.  438. 
cross-libel,  when  answer  to  state,  etc.,  as.  Rule  46,  p.  438. 
demand  of  wages,  when  to  be  certified.  Rule  68,  p.  442. 
decree  or  order,  when  final.  Rule  61,  p.  441. 

on  surrender  of  vessel.  Rule  74,  p.  444. 
depositions  taken  out  of  court  to  be  filed.  Rule  50,  p.  439. 
to  be  opened  on  notice,  Rule  50,  p.  439. 
objections  to,  in  writing.  Rule  50,  p.  439. 
affidavits  for  commission  to  be  read  as.  Rule  48,  p.  435. 
death  of  party,  proceedings  on.  Rule  6,  p.  429. 
delivery  of  property  seized  upon  information.  Rule  84,  p.  441. 
default  of  garnishee.  Rule  12,  p.  430. 

in  admiralty  cases,  when  entered,  Rule  C,  p.  451. 
of  prosecution,  dismissal  for.  Rule  54,  p.  440. 
deputy  clerk,  duties  of.  Rule  64,  p.  441. 
district  attorney,  may  sue  out  warrant.  Rule  91,  p.  447. 

may  sue  out  execution.  Rule  92,  p.  447. 
disclaimer  or  exceptive  allegation.  Rule  40,  p.  437. 
disbursements,  vouchers  for.  Rule  56,  p.  440. 
exceptions,  to  libel,  when  heard.  Rule  42,  p.  437. 

to  answer,  what  to  specify.  Rule  43,  p.  437. 
when  submitted  to.  Rule  42,  p.  437. 
to  report  of  commissioner.  Rules  52,  53,  p.  439. 
when  heard,  Rules  A  &  F,  p.  449,  452. 
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execution  against  stipulators,  Rule  57,  p.  440. 

for  fine,  Rule  92,  p.  447. 
fieri  facias,  writ  of,  Rule  10,  p.  480. 
final  decree  or  order,  Rule  61,  p.  441. 
final  process  for  sale  of  property,  Rule  10,  p.  430. 
fine,  when  may  be  remitted.  Rule  92,  p.  447. 

to  be  paid  into  court,  Rule  93,  p.  447. 
fees  of  appraisers.  Rule  30,  p.  435. 

commissioner,  who  liable  for.  Rule  51,  p.  439. 
marshal,  taxation  of,  Rule  59,  p.  441. 
appeal  from  taxation  of,  Rule  56,  p.  440. 
forfeiture  and  fine,  proceedings  for  joined.  Rule  79,  p.  445. 
garnishee,  service  of  attachment  on.  Rule  13,  p.  431. 

to  make  statement  under  oath.  Rule  12,  p.  480. 
general  issue,  on  information  filed.  Rule  86,  p.  446. 
general  return  day.  Rule  A,  p.  449. 
guardian  ad  Utem,  Rule  69,  p.  443. 
hearing  when  res  in  custody.  Rule  33,  p.  435. 
on  disclaimer,  Rule  40,  p.  437. 
admiralty  cases  set  down  for,  Rule  £,  p.  452. 
in  proceedings  under  Rule  67,  Rule  F,  p.  452. 
indictment,  bench  warrant  upon.  Rule  91,  p.  447. 
information,  proceedings  upon.  Rules  79  to  87,  p.  445,  446. 
capias  upon,  Rule  80,  p.  445. 
mandate  for  arrest  upon.  Rule  81,  p.  445. 
how  amended.  Rule  83,  p.  446. 
delivery  of  property  seized  under.  Rule  84,  p.  446. 
general  issue  on,  Rule  86,  p.  446. 
bail  on  arrest  under.  Rule  87,  p.  446. 
infant  to  appear  by  guardian,  Rule  69,  p.  443. 
in  forma  pauperis,  allowance  of  suit  how  made.  Rule  8,  p.  429. 
interest,  when  stopped  on  claim.  Rule  38,  p.  436. 
intervener,  to  give  stipulation,  Rule  7,  p.  429. 
interlocutory  decree,  sale  under,  Rule  33,  p.  435. 
interrogatories,  settlement  of.  Rule  49,  p.  438. 
issue  under  petition  to  limit  liability,  when  heard.  Rule  77,  p  444. 
joining  of  proceedings  in  rem  and  personam.  Rule  79,  p.  445. 
joined  or  consolidated,  when  suits  may  be,  Rule  4,  p.  428. 
judgment,  clerk  to  sign,  Rule  63,  p.  441. 

satisfaction  of,  Rules  58,  63,  65,  p.  440,  441,  442. 
jurisdiction,  exception  for  want  of.  Rule  42,  p.  437. 
justification  of  sureties  on  stipulations.  Rules  21,  22,  p.  433. 
liens  to  be  stated  in  petition  to  limit  liability,  Rules  73,  74,  p.  443,  444. 
libel,  how  verified.  Rule  1,  p.  428. 
amendments  to.  Rule  3,  p.  428. 
not  filed  without  stipulation.  Rule  7,  p.  429. 
notice  of  filing  of,  when  in  forma  pauperis.  Rule  8,  p.  429. 
when  dismissed  for  want  of  prosecution.  Rule  54,  p.  440. 
filed  after  sale,  recovery  limited  to  surplus.  Rule  60,  p.  441. 
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limitation  of  Uability,  pracUoe,  Rules  73  to  78,  p.  448, 445. 
petition  for,  what  to  state.  Rule  73,  p.  443. 
petition,  on  surrender  of  vessel.  Rule  74,  p.  444. 
on  appraisement,  Rule  75,  p.  444. 
stipulation  for  value.  Rule  76,  p.  444. 
issue  under,  when  heard.  Rule  77,  p.  444. 
proof  of  claims  how  made,  Rule  78,  p.  445. 
list  of  claims  proved  to  be  filed.  Rule  78,  p.  445. 
marshal,  to  return  process.  Rule  15,  p.  431. 

property  in  custody  of,  when  released.  Rule  20,  p.  433. 
to  pay  money  into  court,  Rule  59,  p.  441. 
bill  of  charges  when  taxed  and  paid,  Rule  59,  p.  441. 
commissions  of,  how  computed,  Rules  71,  72,  p.  443. 
and  deputies  not  to  be  surety.  Rule  96,  p.  448. 
money  tendered,  to  be  paid  into  court.  Rule  36,  p.  436. 

in  hands  of  marshal  to  be  paid  into  court.  Rule  59,  p.  441. 
in  court  when  paid  to  libellant.  Rule  38,  p.  436. 
when  paid  to  collector.  Rule  94,  p.  447. 
monition.  Rules  9,  11,  13,  14,  15,  67,  74,  80,  p.  430,  431,  442,  444,  445. 
motions  for  greater  or  better  security.  Rule  23,  p.  434. 

when  to  be  heard,  Rule  F.  p.  452. 
new  parties,  how  brought  in.  Rule  6,  p.  429. 
note  of  issue  in  admiralty  not  required.  Rule  C,  p.  451. 
notice  by  publication  when  not  required.  Rule  11,  p.  430. 

to  owner,  agent  or  custodian,  in  seizure  cases.  Rule  14,  p.  431. 
of  justification  of  sureties.  Rule  22,  p.  433. 
of  motion  for  better  security.  Rule  23,  p.  434. 
of  appraisement  on  seizure  by  U.  S.,  Rule  26,  p.  434. 
of  appointment  of  appraisers.  Rule  29,  p.  435. 
of  arrest  of  property,  how  published.  Rule  32,  p.  435. 
to  owner,  agent  or  master  of  vessel.  Rule  34,  p.  435. 
of  sale  after  condemnation,  Rule  35,  p.  436. 
of  motion  to  withdraw  amount  of  tender.  Rule  38,  p.  436. 
of  hearing  of  exceptive  allegation.  Rule  40,  p.  437. 
of  hearing  on  exception  to  libel  or  answer,  Rule  42,  p.  437. 
of  submitting  to  exceptions.  Rule  44,  p.  437. 
of  settlement  of  interrogatories.  Rule  49,  p.  438. 
of  opening  depositions.  Rule  50,  p.  439. 
of  filing  commissioner's  report.  Rule  51,  p.  439. 
of  hearing  on  exceptions  to  report.  Rules  52,  53,  p.  439. 
of  dismissal  of  libel.  Rule  54,  p.  440. 
of  taxation  of  costs.  Rule  56,  p.  440, 
of  final  decree,  Rules  57,  62,  p.  440,  441. 

of  proceedings  to  appraise  on  limitations  of  liability,  Rule  53,  p.  439. 
of  objection  to  claim.  Rule  78,  p.  445. 
of  reforming  information.  Rule  87,  p.  446. 
oath  of  party  to  pleadings.  Rule  1,  p.  428. 

clerk  authorized  to  take,  Rule  63,  p.  441. 
offence,  proceedings  may  be  joined  with  forfeiture,  Rule  79,  p.  445. 
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officer  of  court,  appeal  from  exaction  of  fees,  Rule  56,  p.  440. 
offset  in  case  of  total  loss,  Rule  40,  p.  438. 
order  or  decree,  when  final,  Rule  61,  p.  441. 

for  attachment  of  marshal.  Rule  15,  p.  431. 
of  course  when  entered  by  clerk,  Rule  16,  p.  432. 
for  discharge  on  consent,  Rules  17,  20,  p.  432,  433. 
for  short  publication.  Rule  32,  p.  435. 
for  sale  on  consent,  Rule  33,  p.  435. 
for  withdrawal  of  tender,  Rule  38,  p.  436. 
to  open  depositions  on  notice,  Rule  50,  p.  439. 
to  show  cause,  against  sureties,  Rule  57,  p.  440. 
to  set  down  case  for  hearing.  Rule  B,  p.  451. 
to  omit  cause  from  calendar.  Rule  D,  p.  452. 
papers,  all  to  be  filed.  Rule  2,  p.  428. 
parties,  new,  how  brought  in.  Rule  6,  p.  420. 
verification  of  libel  by,  Rule  1,  p.  428. 
to  enter  into  stipulation.  Rule  7,  p.  429. 
pauperis  suits  in  forma  only  by  allowance,  Rule  8,  p.  429. 
paying  money  in  court,  Rules  36,  59,  pp.  436,  441. 
perishable  property,  sale  of.  Rule  33,  p.  435. 

persons,  third,  how  goods  attached  in  the  hands  of.  Rule  9,  p.  430. 
petition  to  be  verified,  Rule  1,  p.  428. 

stipulation  for  costs  with.  Rule  7,  p.  429. 
filed  after  sale,  recovery  limited  to  surplus,  Rule  60,  p.  441. 
to  limit  liability,  practice,  Rules  73  to  78,  p.  443-5. 
petitory  suit,  delivery  of  property  in,  Rule  17,  p.  432. 

when  commenced.  Rule  18,  p.  432. 
possession  by  collector  of  property  seized.  Rule  14,  p.  431. 
possessory  action,  process  when  returnable.  Rule  11,  p.  430. 

delivery  of  property  in.  Rules  17,  18,  p.  432. 
preferred  cases  on  calendar,  Rule  £,  p.  450. 
practice,  how  regulated  by  rules,  Rules  97,  98,  p.  448. 
process  in  commencing  actions.  Rule  9,  p.  430. 
in  possessory  actions.  Rule  11,  p.  430. 
final.  Rule  10,  p.  430. 

when  returnable.  Rules  11,  15,  A,  p.  420,  431,  449. 
order  on  return  of,  Rule  16,  p.  432. 
upon  information,  Rules  80,  82,  p.  445. 
in  suits  at  law.  Rule  89,  p.  447. 
with  clause  of  foreign  attachment.  Rule  9,  p.  430. 
not  to  issue  without  stipulation,  Rule  7,  p.  429. 
proctor,  when  liable  for  payment  of  fees.  Rule  51,  p.  439. 

may  satisfy  judgment  within  two  years.  Rule  65,  p.  442. 
property,  held  by  garnishee,  statement  of,  Rule  12,  p.  430. 
proof  of  claim  to  be  made,  Rule  39,  p.  437. 

in  limitation  of  liability  proceedings.  Rule  78,  p.  445. 
notice  to  owner,  agent  or  master.  Rule  34,  p.  435. 
proceedings,  joined,  in  rem  and  personam,  Rule  79,  p.  445. 
prochein  ami^  suit  by.  Rule  69,  p.  443. 
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publication  on  arrest  of  property,  Rule  81,  p.  435. 
notice  by,  of  arrest.  Rule  32,  p.  435. 
before  condemnation  and  sale.  Rule  33,  p.  435. 
re-taxation  of  costs,  how  obtained.  Rule  50,  p.  440. 
return,  bond  for  safe.  Rule  18,  p.  4S2. 

of  process,  11,  15,  16,  A,  p.  430,  431,  432,  449. 
recoupment  or  ofiteet,  in  collision  cases.  Rule  46,  p.  438. 
remission  of  fine.  Rule  92,  p.  417. 
i*ules,  former,  superseded.  Rule  99,  p.  448. 
satisfaction  of  judgment.  Rules  58,  63,  65,  p.  440,  441,  442. 
salvors,  when  required  to  give  security  for  costs.  Rule  7,  p.  429. 
safe  return,  bond  for.  Rule  18,  p.  432. 

seamen,  in  suits  for  wages,  to  be  co-libellants,  Rule  4,  p.  428. 
not  required  to  give  security  for  costs.  Rule  7,  p.  429. 
suing  in  personam  to  give  security.  Rule  68,  p.  442. 
security,  motion  for  greater  or  better.  Rule  23,  p.  434. 
service  of  attachment  on  garnishee.  Rule  13,  p.  431. 
of  notice  on  collector,  Rule  14,  p.  431. 
of  notice  on  owner,  agent  or  master.  Rule  34,  p.  435. 
sessions,  special,  Rule  A,  p.  451. 
special  bail,  when  put  in,  Rule  95,  p.  448. 
stay  of  proceedings  on  issuing  commission.  Rule  48,  p.  438. 
when  none  by  appeal,  proceedings.  Rule  57,  p.  440. 
of  ten  days  to  enter  appeal,  Rule  62,  p.  441. 
stipulation  on  bringing  in  new  parties.  Rule  6,  p.  429. 
for  costs.  Rules  7,  68,  p.  429,  442. 

in  forma  pauperis,  Rule  8,  p.  429. 
by  garnishee  or  ti*ustee.  Rule  12,  p.  430. 
for  amount  claimed.  Rule  17,  p.  432. 
for  value,  Rules  17,  75,  p.  432,  444. 
to  restore  property.  Rule  18,  p.  433. 
how  executed.  Rules  21,  22,  p.  433. 
to  be  recorded,  Rule  25,  p.  434. 
how  enforced.  Rule  57,  p.  440. 
when  proctor  may  be  surety  on.  Rule  96,  p.  448. 
for  delivery  of  property  seized  on  information.  Rule  84,  p.  446. 
stipulators,  may  surrender  principal.  Rule  95,  p.  448. 

order  to  show  cause  against,Rule  57,  p.  440. 
suits,  when  consolidated.  Rule  4,  p.  428. 
in  forma  pauperis,  Rule  8,  p.  429. 
short  publication,  order  for,  Rule  32,  p.  435. 
summary  proceedings  for  wages.  Rules  67,  68,  p.  442. 
decree  against  stipulators.  Rule  57,  p.  440. 
summons  for  wages.  Rule  68,  p.  442. 
supplementary  proceedings.  Rule  90,  p.  447. 
surrender  of  principal  by  sureties,  Rules  24,  95,  p.  434,  448. 

of  vessel  on  limitation  of  liability.  Rule  74,  p.  444. 
sureties  on  stipulations.  Rules  21,  24,  57,  p.  433,  434,  440. 
taxation  of  costs.  Rules  56,  63,  p.  440,  441. 
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tender,  most  include  costs,  and  paid  in  oonrt,  Rule  36,  p.  436. 
how  drawn  out,  Rule  38,  p.  436. 

testimony,  how  taken,  Rules  47,  50,  68,  p.  438,  439,  442. 

trial  of  actions  together.  Rule  5,  p.  429. 

United  States,  proceedings  on  behalf  of.  Rule  14,  p.  431. 

venditioni  ezponan,  writ  of.  Rules  10,  34,  p.  430,  435. 

verification  of  pleadings.  Rule  1,  p.  428. 

wages,  summons  for,  Rule  68,  p.  442. 

warrant  and  monition.  Rule  9,  p.  430. 
mandate  for.  Rule  81,  p.  445. 
bench.  Rule  90,  p.  447. 
of  execution,  Rule  92,  p.  447. 

witnesses  to  be  named  in  commission.  Rule  47,  p.  438. 

depositions  of,  how  filed  and  opened.  Rule  50,  p.  439. 

writ,  when  returnable.  Rules  11,  15,  A,  p.  430,  431,  451. 

northern  district     Vide  Nobthern  District. 
DOCKAGE,  §283. 

domestic  vessels,  §  273. 
DROITS, 

of  the  admiralty,  §  111. 

none  in  the  U.  S.,  §  33,  39. 
DUPLICITY, 

pleadings  may  be  double,  §  482. 
DUTIES, 

collection  of,  not  a  cause  of  admiralty  jurisdiction,  §  303  a. 

EASTERN  DISTRICT, 

Vide  District  Court  Rules. 
EDWARD  I., 

ordinances  of ,  §  55  to  59,  64, 65. 
ELIZABETH, 

agreement  in  time  of,  §75. 
ENGLISH  ADMIRALTY,  §46  to  114. 

ancient  jurisdiction  of,  §  46  to  73, 110. 

jurisdiction  of,  derived  not  from  statute,  but  prerogative,  §47. 

commission  of  the  admiral,  §  48,  49,  50. 

agreement  of  1575,  §  75,  76. 

articuli  admiralitatiSy  §  82. 

resolutions  of  judges  in  time  of  Charles  I.,  §  91. 

strife  with  common  law  courts,  §  74  to  110. 

jurisdiction  of,  restricted  by  prohibition,  §  110. 

ancient  jurisdiction  of,  restored,  §  108,  p.  57,  note,  140,  note. 

act  of  the  republican  parliament  concerning,  §  100,  101,  102. 

modem  jurisdiction  of,  §  81,  91,  103  to  108,  p.  140,  note. 

at  the  time  of  the  American  revolution,  §  111  to  113. 

jurisdiction  of,  tlien  very  limited,  §  111. 

no  reason  for  conferring  that  jurisdiction  on  the  U.  S.  government,  §  111, 
190. 

decisions  of,  not  authority  on  questions  of  jurisdiction,  §  257,  261. 
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general  maritime  law,  the  only  guide,  §  202. 

looked  upon  with  jealousy,  §  6. 

no  jurisdiction  oyer  material  men,  §  269. 
ENGLISH  DECISIONS, 

not  authority  on  jurisdiction,  §  257  to  261. 

many  cases  in  our  courts  decided  on  authority  of,  §  258. 

weight  of  authority  against  such  cases,  §  258,  250,  260. 
ENROLMENT  OF  DECREE,  §  549,  618. 
EQUITABLE  JURISDICTION  OF  THE  ADMIRALTY,  §  41,  42,  329. 

has  not  the  characteristic  powers  of  a  court  of  equity,  §  263  a,  329. 

decides  on  equitable  principles,  §  329. 

equity  characterizes  the  practice,  §  358. 

indulgent  in  regard  to  matters  of  form,  §  466. 
ETYMOLOGY, 

of  admiral,  admiralty,  apostles,  maritime,  naval,  nautical,  §  38,  189,  213, 
p.  113,  note,  §  631. 
EVIDENCE,  §  517  a  to  538. 

objections  to,  must  be  made  at  the  hearing,  §  517  a. 

pleadings,  §  518. 

answers,  §  519. 

depositions  de  bene  eeae,  §  520  to  530. 

commission  dedimus  poteatcUem,  §  531, 532. 

letters  rogatory,  §  533. 

parties,  §534  to  538. 

rules  of  the  state  laws,  as  to  competency  of,  adopted  in  admiralty,  9  517  a, 
534. 

decisory  oath,  §  538. 

testimony  in  district  court,  how  taken,  §  530  a,  Ad.  Rule  50,  p.  391. 

testimony  may  be  used  on  appeal,  §  530  a,  Ad.  Rule  50,  p.  391. 

reopening  cases  for  further  proof,  §  540. 

new  on  appeal,  §  632,  C.  C.  A.  Ad.  Rules  7,  8,  9. 

acts  concerning,  p.  479. 
EXAMINATION  OF  PARTIES,  §  534.    See  Evidence. 
EXCEPTIONS,  §  368,  466  to  471. 

may  be  taken  for  ^hat.  Ad.  Rule  36,  p.  388. 

effect  of,  if  allowed.  Ad.  Rule  36,  p.  388. 

to  the  libel,  §  466  to  469,  D.  C.  Rules  42,  44,  p.  437. 

to  claim  and  answer,  §  466,  470,  D.  C.  Rules  43,  44,  p.  437. 

to  interrogatories,  and  answers  to  them,  §  466,  470, 479,  D.  C.  Rule  45,  p.  438.. 

to  report  of  commissioner,  §  466,  D.  C.  Rule  52,  p.  439. 

when  they  must  be  made,  or  considered  waived,  §  466. 

dilatory,  §  468. 

peremptory,  §  468. 

proceedings  on,  §  470,  471. 

to  depositions,  §  526. 

when  taken  pro  confesso  against  defendant,  Ad.  Rule  30,  p.  387. 

to  pleadings  and  reports  heard  on  Saturday,  D.  C.  Rule  A,  p.  449,  F,  p.  452. 

form  of,  dilatory  to  libel,  §  467. 

peremptory  to  libel,  §  469. 
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form  of,  by  defendant  to  commissioner's  report,  p.  606. 
to  libel,  for  misjoinder,  p.  f$08. 
to  answer,  for  scandal  and  imx>ertinence,  p.  609. 

for  insufficiency,  p.  610. 
to  interrogatories  to  a  party  or  garnishee,  p.  610. 
to  answ.ers  of  a  party  or  garnishee  to  interrogatories,  p.  610. 
to  depositions  de  bene  esae,  p.  61 L 
EXECUTION,  §  585  to  692. 

when  libellant  may  have.  Ad.  Rule  21,  p.  385. 

nature  of.  Ad.  Rule  21,  p.  385. 

against  property  in  hands  of  garnishee,  §  450. 

against  garnishee,  §  450. 

process  for,  D.  C.  Rule  57,  p.  440. 

on  final  decree  for  payment  of  money,  to  be  in  nature  of  a  fieri  facias, 

§585. 
runs  through  the  state,  §  586. 

in  favor  of  the  government.,  runs  through  the  U.  S.,  §  586. 
in  cases  in  rem^  to  be  a  venditioni  exponas,  §  587  to  680. 
duty  of  the  marshal  under,  §  589. 
distribution  of  proceeds  under,  §  500  to  502. 
duty  of  the  clerk  under,  §  500. 
stayed  ten  days  for  appeal,  D.  C.  Rule  57,  p.  440. 
form  of,  in  nature  of  &  fieri  facias,  §  586,  p.  620. 

venditioni  exponas,  on  an  interlocutory  order,  in  a  case  of  salvage, 
p.  401. 
EXECUTORS  AND  ADMINISTRATORS,  §  385,  484,  485. 
may  be  admitted  to  prosecute  or  defend,  §  484,  485. 

FEES.     Vide  Costs  and  Fees. 
FIERI  FACIAS,  §  585. 

writ  of,  adopted  as  final  process,  D.  C.  Rule  10,  p.  430. 
FISHERIES,  §  174,  241,  263,  277,  281,  208. 

form  of  libel  on  a  whaling  contract,  p.  548. 
FLORENCE, 

laws  of,  §  187. 
FORFEITURE,  §  301,  302,  303. 
FOREIGN, 

vessels,  §  272,  273,  282. 

states  foreign  to  each  other,  §  24,  271. 
FOREIGN  ATTACHMENT.     Vide  Attachment. 
FORMS,  §  371,  p.  481  to  632. 

none  established,  §  371. 

convenient  and  useful,  §  371. 

of  stipulation  for  libellant^s  costs,  §  414. 

entire  proceedings  in  a  suit  in  rem,  for  salvage,  p.  481  to  503. 

on  a  libel  of  information  against  the  same  propeiiy,  p.  503 
to  511. 

libel  in  rem,  against  ship  and  cargo,  by  owner  and  master  of  saving  vessel, 
for  salvage,  p.  481. 
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FORSLS—continued, 

stipulation  for  costs,  on  filing  libel  in  rem,  p.  482. 

justification  of  sureties,  p.  483. 

attachment  and  monition  against  ship  and  cargo,  p.  483. 

notice  for  publication,  p.  483. 

return  of  marshal  to  attachment  and  monition,  p.  484. 

proclamation  on  return  of  process  in  rem,  p.  484. 

order  of  court,  on  return  of  mesne  process  in  rem,  p.  484. 

claim  by  agents  of  foreign  underwriters,  p.  485. 

stipulation  for  costs,  on  putting  in  claim  in  rem,  p.  487. 

justification  of  surety,  p.  487. 

claim  by  a  foreign  consul,  for  unknown  owners,  p.  488. 

by  the  U.  S.,  for  a  forfeiture  and  for  duties,  p.  488. 
affidavit  to  move  for  sale  of  ship  and  cargo,  p.  489. 
notice  of  motion  for  sale  of  ship  and  cargo,  p.  400. 
proof  of  service— admission — affidavit,  p.  490. 
order  for  sale  of  ship  and  cai^o,  p.  491. 
venditioni  exponas  for  interlocutory  sale,  p.  491. 
return  of  marshal  to  venditioni  exponas,  p.  491. 
clerk's  receipt  to  marshal,  for  proceeds  of  sale,  p.  492. 
application  bj  marshal,  for  leave  to  pay  duties  on  cargo,  p.  492. 
order  for  payment  of  duties,  p.  492. 
notice  of  taking  deposition  de  bene  esse,  p.  492. 
proof  of  service,  p.  493. 
subpoena  to  testify  before  a  commissioner,  p.  493. 

ticket,  p.  494. 
deposition,  p.  494. 
certificate  of  commissioner,  p.  495. 
indorsement  on  depositions,  as  sealed  up,  p.  496. 
order  to  open  depositions  in  coui*t,  p.  496. 

order  for  commission,  or  dedimiLS  potestatem,  p.  496.  * 

commission,  or  dedimus  potestatem,  p.  496. 
return  of  the  commissioners,  p.  497. 
interrogatories,  p.  497. 
cross-interrogatories,  p.  497. 
deposition,  p.  498. 
indorsement  and  direction,  p.  498. 
order  to  open  commission,  p.  498. 
notice  of  hearing  to  the  parties,  p.  498. 
proceedings  on  hearing,  p.  499. 
decree  on  the  meiits,  with  reference  to  clerk,  p.  499. 
clerk's  report  on  distribution  of  salvage,  p.  500. 
final  decree,  p.  501. 

notice  to  marshal  to  return  venditioni  exponas,  p.  501. 
affidavit  of  service  of  notice,  p.  501. 

affidavit,  on  motion  for  attachment  against  the  marshal,  p.  502. 
order  for  marshal  to  show  cause,  p.  502. 
admission  of  service,  p.  502. 
order  that  attachment  issue,  p.  608. 
order  to  pay  over  remnants  and  surplus,  p.  503. 


Digitized  by 


Google 


704  INDEX. 

FORMS— con«niied. 

libel  of  information  for  a  forfeiture,  p.  608. 

notice  for  publication,  p.  505. 

order  for  process,  p.  605. 

monition  and  attachment  in  rem,  p.  605. 

claim  and  answer  by  owner  of  saving  vessel,  p.  505. 

stipulation  for  costs,  p.  506. 

claim  and  answer  of  salvors,  p.  507. 

of  foreign  consul,  p.  506. 

of  foreign  underwriters,  p.  509. 
stipulation  for  costs,  p.  508,  609,  510. 
order  for  default,  p.  511. 
final  decree  dismissing  libel,  p.  511. 
For  other  forms  vide  Libel — Claim — Akswbb— Ezobptiohb — Db- 

CBEE,  ETC. 

FRANCE,  §45,  172  to  187. 

marine  ordinances  of,  justly  celebrated,  §  172. 

maritime  jurisdiction  of,  extensive,  §  172  to  176. 
FREIGHT,  §  286,  287,  288. 
FRESH  WATER,  §  161,  244. 
FURTHER  PROOF,  t 

in  circuit  court  of  appeals  to  be  taken  by  deposition  or  commission:— how 
taken,  §  682,  C.  C.  A.  Ad.  Rules  7, 8,  9. 

GARNISHEES, 

must  be  named  in  libel,  §  407,  409,  410. 

attachment  of  property  in  hands  of,  §425. 

property  of  non-resident  may  be  attached  in  hands  of,  §  425. 

must  be  cited  to  appear,  §  425  to  488. 

default  by,  §438. 

must  appear  and  answer,  §  459,  Ad.  Ru^e  87,  p.  888. 

interrogatories  to,  §  459. 

may  be  made  personally  responsible,  §  459. 

if  he  deny  having  property,  libellant  may  reply,  §  459. 

regulations  concerning  attachment  of  property  in  hands  of,  D.  C.  Rule  13, 
p.  431. 
GENERAL  GOVERNMENT, 

not  modelled  upon  the  institutions  of  Great  Britain,  §  29  to  82,  194. 

witliin  its  own  sphere,  original  and  independent,  §25,  26,  27. 

limited  in  its  objects,  §27. 

importance  of,  §  818. 
GENERAL  VIEW, 

of  the  admiralty,  §  1  to  13. 
GENOA, 

laws  of,  §  187. 
GODOLPHIN,  §  108,  108. 
GRANTS, 

constitutional,  §28  to  28. 
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GIIEAT  BRITAIN, 

not  alluded  to  in  the  constitution,  §30,  31,  192. 

government  of  the  U.  S.  not  modelled  upon  that  of,  §  29  to  82,  194. 
GUARDIAN, 

€td  litem,  D.  C.  Rule  69,  p.  443. 
GUIDON  DE  LA  MER,  §  185. 

HAMBURG, 

maritime  law  of,  §  187. 
IIANSE  TOWNS, 

laws  of,  §  186. 
HASTINGS, 

ordinances  at,  §  59. 
HEARING, 

or  trial,  §  513  to  540. 

either  party  may  bring  on,  §  513. 

ex  parte,  on  default,  §  449,  514,  515. 

notice  of,  §  513,  D.  C.  Rule  B,  p.  449. 

when  not  required,  D.  C.  Rule  H,  p.  451,  C,  p.  461. 
of  exceptions,  D.  0.  Rule  43,  52,  p.  437,  439,  F,  p.  452. 

conduct  of,  subject  to  discretion  of  the  court,  §  515,  516,  540. 

limited  by  allegations  and  proofs,  §  517. 

further  proof,  §  540,  Ad.  Rule  49,  S.  C.  Rule  12,  p.  390,  401. 

how  conducted  usually,  §  617,  527. 

in  limited  liability  proceedings,  §  580,  Ad.  Rule  56,  p.  394. 

rules  of  evidence,  §  517  a,  518. 

pleadings,  §  518,  519. 

answers  to  interrogatories,  §  519. 

depositions,  §  520  to  530. 

arguments,  §  629. 

on  appeal,  is  a  new  trial,  §  593,  694. 

course  of,  on  appeal,  §  634,  0.  0.  A.  Rule  25,  p.  420. 
HIGH  AND  LOW  WATER  MARK,  §  48,  50,  56,  57,  59,  64,  68,  71. 

Vide  Tide. 
HIGH  SEAS,  §  224. 
HYPOTHECATION,  §  290,  291,  292,  293. 

parties  in  cases  of,  §  393,  394,  396,  Ad.  Rule  17,  18,  p.  384. 

ICELAND, 

laws  of,  §  187. 
IMPRISONMENT, 

false,  §  309. 

for  debt  abolished,  §  424,  Ad.  Rule  47,  p.  390. 

more  necessai^y  in  maritime  cases,  §  424. 
INDIGENT  SUITORS, 

stipulations  mitigated  for,  D.  C.  Rule  8,  p.  429. 
INFANTS, 

to  sue  hyprochein  ami,  D.  C.  Rule  69,  p.  443. 

guardian  ad  litem  for,  D.  C.  Rule  69,  p.  443. 

45 
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IN  FORMA  1>AUPERIS, 

suits,  D.  C.  Rule  8,  p.  429. 
INFORMATION, 

definition  of,  §  S72. 

requisites  of,  Ad.  Rule  22,  p.  385. 

amendments  in,  Ad.  Rule  24,  p.  385. 

practice  on,  D.  C.  Rule  70  to  88,  p.  445,  446.    Vidf  Libel. 

form  of  proceedings  on  libel  of,  in  rem,  p.  503  to  511. 
libel  of,  p.  503,  572,  574,  576. 
INFORMER, 

may  sue  in  the  admiralty,  §  303. 
INHIBITION, 

may  issue  to  district^court,  §  591,  0.  C.  A.  Ad.  Rule  12,  p.  426. 
INQUISITION, 

at  Quinborough,  §  60  to  63. 
INSTANCE  CAUSES, 

not  tried  by  jury,  §  330. 
INSTANCE  COURTS,  §330. 
INSULT  AND  INDECENCY, 

to  a  female  passenger,  §  309. 

form  of  libel  for,  p.  559. 
INSURANCE,  §  294. 

peculiarly  a  maritime  contract,  §  263,  294. 

jurisdiction  of,  never  denied  out  of  England,  §  294. 

American  admiralty  over,  sustained  by  the  supreme  court, 
§294. 
INSURERS, 

may  claim,  §  463. 
INTEREST, 

on  decree  on  stipulation,  D.  C.  Rule  17,  58,  p.  432,  440. 

may  be  allowed  in  admiralty  if  ordered,  S.  C.  Rule  23,  p.  405. 
INTEll-NATIONALITY,  §  24,  27,  41,  42,  190,  206. 
INTERPLEADER,  §  482  a. 
INTERROGATORIES,  §  472,  477,  478. 

may  be  propounded  in  f he  libel,  §  472,  Ad.  Rule  23,  p.  385. 

in  the  answer,  §  477,  Ad.  Rule  32,  p.  387. 

if  not  answered,  libellant  adjudged  in  default  and  libel  dismissed,  A<I. 
Rule  32,  p.  387. 

or  answer  to,  may  be  compelled,  Ad.  Rule  32,  p.  387. 

or  subject-matter  may  be  taken  pro  confesso  in  favor  of  defendant,  Ad. 
Rule  32,  p.  387. 

certain,  libellant  may  object  to  answer,  Ad.  Rule  32,  p.  387. 

answer  to,  may  be  dispensed  with  when,  Ad.  Rule  33,  p.  387. 

may  be  taken  by  commission  when.  Ad.  Rule  33,  p.  .^^7. 
are  not  evidence  for  the  party  answering,  §  519. 

what  a  party  is  excused  from  answering,  §  476,  477,  519. 

in  case  of  sickness  or  absence,  time  allowed  to  answer,  §  480. 

to  parties,  D.  C.  Rule  45,  p.  438. 

upon  commissions,  D.  C.  Rule  47,  p.  438. 

form  of,  §  478. 
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INTERROGATORIES— con«inwed. 

form  of,  direct  and  cross,  on  commission,  p.  497. 

propounded  tx>  a  party,  or  garnishee,  'p.  506,  612. 
answers  to,  by  a  party,  p.  697,  613. 
standing,  in  preparatoriOf  in  prize  cases,  p.  618. 
INTERVENE, 

who  may,  by  claim,  D.  C.  Rule,  74,  p.  411. 
INTERVENOR, 

to  be  heard.  Ad.  Rule  84,  p.  888. 

allegations  of,  to  be  answered  by  the  other  parties.  Ad.  Rule  34,  p.  388. 
to  give  stipulation  to  abide  the  decree  and  pay  costs  and  expenses.  Ad 
Rule  34,  p.  388. 
INTERLOCUTORY  DECREE, 

when  not  to  direct  sale  of  the  property,  D.  C.  Rule  88,  p.  485. 
IRELAND, 

admiralty  jurisdiction  of,  §  114  to  118. 
court  of  admiralty  in,  §  117. 
ISSUE, 

note  of,  to  be  served  on  clerk,  D.  C.  Rule  C,  p.  449. 

JAMES  L, 

grievances  and  answer  in  time  of,  §  81  to  90. 

articuli  admiralitatis^  in  time  of,  §  82. 
JEALOUSY, 

of  common-law  courts,  §  74,  81,  98,  108,  112. 
JERUSALEM,  .  . 

laws  of,  §  180. 
JETTISON,  §  296. 
JOINDER, 

.of  suits,  §  861,  397,  D.  C.  Rule  108,  p.  416. 

of  parties  and  causes  of  action.     Vide  Pabties — Libel. 
JUDGES, 

interested,  §  323. 

how  appointed,  §  325. 

oath  of,  §  325. 

commissions  of,  §  326. 
.    no  separate  admiralty  con\mission,  §  827. 

may  not  practise  law,  §  827. 
JUDGMENTS, 

satisfaction  of,  D.  C.  Rule  58,  p.  440. 
JUDICIAL  GRANTS,  §  28. 
JUDICIAL  POWER, 

of  the  U.  S.,  §  15,  16,  28,  199,  207,  31^  6,  408. 
JURATORY  SECURITY,  §  502. 

form  of,  §  502. 
JURISDICTION,  §  13  to  20,  43,  188  to  192.  ^ 

district  courts  have  original,  of  all  civil,  admiralty  and  maritime  cases,  §  7 
have  exclusive,  §  818. 

what  it  is,  §  13. 

its  source,  §  14. 
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JURISDICTION— continued, 

consists  of  power  to  adjudicate  and  enforce,  §  17. 

power  to  begin,  implies  power  to  finish,  §  17,  313. 

exclusive  of  the  power  of  other  nations,  §  14. 

all  exceptions  to,  derived  from  the  nation  itself,  §  14. 

of  the  courts  of  tlie  U.  S.,  limited,  §  15. 

courts  of  the  territories,  in  admiralty,  §  315  a. 

derived  from  the  constitution,  §  15,  33. 

distributed  by  congress,  §  15. 

limited  to  place,  parties,  and  subject-matter,  §  16. 

viewed  in  the  U.  S.  under  two  aspects,  political  and  judicial,  §  18. 

should  be  exercised  when  conferred,  §  17,  313. 

admiralty,  constitutional  grant  of,  §  19. 

cannot  be  conferred  on  a  state  court,  §  313. 
grant  of,  has  received  five  constructions,  §  19. 
cannot  be  limited  or  extended  by  the  supreme  court,  or  con- 
gress, §  15,  247,  396. 
of  the  admiralty  in  England,  §  6,  40,  46  to  73,  100  to  106,  111  to  113. 
same  rule  contended  for  here,  §  7,  8. 

ancient,  of  the  English  admii-alty  restored,  §  108,  p.  59,  note, 
over  canals,  §  221,  221  a. 
over  national  vessels,  §  279. 

question  of,  considered  on  authority  in  special  cases,  §  257  to  814. 
in  admiralty  exists  in  personam^  as  well  as  in  retOy  §  204,  362. 

not  affected  by  fact  that  common-law  courts  have  jurisdiction 
in  like  cases,  §  261. 
of  national  courts,  important  that  it  be  not  denied,  §  313. 
course  of  decisions  upon,  discussed,  §  313  a,  313  6. 
extends  to  all  navigable  waters,  §  317. 
both  legal  and  equitable,  §  329. 
objection  to,  §  368. 
based  on  locality,  §  245  5. 

cases  in  which  the  subject  has  been  investigated  since  first  edition  of  tliis 
work,  p.  5,  note. 
Vide  Admibalty  Courts. 
JURY, 

trial  by,  §  6,  193  to  203. 

congress  may  require  admiralty  cases  to  be  tried  by,  §  194,  196,  197. 
this  would  not  affect  the  jurisdiction,  §  197,  261. 
instance  and  prize  causes  not  tried  by,  §  330. 
criminal  cases  tried  by,  §  330. 
JUSTIFICATION, 

of  sureties  to  stipulations,  §414,  625,  D.  C.  Rule  22,  p.  433. 
form  of,  p.  499,  505. 

KENT,  CHANCELLOR, 

held  tlie  English  rule  as  to  jurisdiction,  to  prevail  here,  §  8. 
KING'S  BENCH, 

court  of,  may  issue  prohibitions,  but  cannot  confer  or  take  away  jurisdic 
tion  of  the  admiralty,  §  113. 
maritime  law  built  up  and  extended  in,  §  42. 
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LADING  AND  UNLADING  CARGO,  §285. 
LAKES,  §  12,  28,  206,  224  to  255. 

all  cases  that  happen  on  the  ocean,  may  happen  on,  §  245. 
seizures  on,  §  803. 

rise  and  fall  of  water  in,  §  227,  p.  128,  note,  133,  note, 
probably  originally  salt,  p.  133,  note, 
length  of  coast  of,  §  243. 
LANGUAGE, 

the  only  link  connecting  U.  S.  Constitution  with  the  institutions  of  Great 
Britain,  §32. 
LAW, 

admiralty.     Vide  Admibalty  Law. 
mail  time.     Vide  Makitime  Law. 
common.     Vide  Common  Law. 
LETTERS  ROGATORY,  §  533.     Vide  Commission. 
LIBEL,  §  36a,  372  to  413. 

must  be  filed,  before  process  can  issue,  §  372. 

what  it  is  and  what  it  should  contain,  §  373,  Ad.  Rule  23,  p.  372. 

address  of,  always  the  same,  §  379. 

statement  of  parties  and  of  the  action  varies,  §  379  to  400. 

parties,  libellants,  §  380. 

real,  should  be  the  nominal  parties,  §380. 

all  entitled  on  same  facts  to  same  relief,  should  be  joined,  §  380. 
in  cases  of  salvage,  §  381. 
in  cases  of  wages,  §  382. 
in  cases  of  seizure,  §  383. 

having  no  independent  will,  cannot  sue  in  their  own  name,  §  385. 
suits  may  sometimes  be  brought  in  official's  name,  §  380,  383. 
or  in  name  of  one  person  for  many,  §  384. 
master  may  sue  in  his  own  name  for  owners,  §  384. 
by  married  women,  minors,  etc.,  §  385. 
party  may  sue  here,  as  he  might  at  home,  §  886. 

having  characteristic  right  at  home,  may  sue  in  it  here,  §  386. 
must  show  right  in  which  he  sues  in  libel,  §  386. 
parties,  defendants,  §  387. 

if  liable  jointly  or  severally,  must  be  so  stated,  §  387. 

if  liable  jointly  and  severally,  may  sue  a  part  or  all,  §  387. 

may  name  some  and  describe  others,  §  387. 

if  thei*e  be  a  lien,  may  proceed  in  rem^  §  387. 

and  property  both  responsible,  may  sue  both,  §  387. 

should  be  aptly  described,  §  388. 

for  materials  for  a  foreign  vessel,  may  join  ship  and  freight  in  renij 

§  389,  Ad.  Rule  12,  p.  383. 
or  sue  master  or  owner  in  personam,  §  889,  Ad.  .Rule  12,  p.  883. 
for  materials  for  a  domestic  vessel,  can  sue  in  personam  only  unless 

state  law  gives  a  lien,  §  389,  Ad.  Rule  12,  p.  383. 
in  suits  for  wages,  §  390,  Ad.  Rule  13,  p.  384. 
for  pilotage,  §391,  Ad.  Rule  14,  p.  384. 
for  damage  by  collision,  §  891,  Ad.  Rule  15,  p.  384. 
for  assault  and  beating,  §  392,  Ad.  Rule  16,  p.  384. 


Digitized  by 


Google 


710  INDEX. 

LIBEL — eontinuedL 

parties  in  suits  on  maritime  hypothecation,  §  393,  Ad.  Rnle  17,  p.  384. 
on  bottomry  bonds,  §  394,  Ad.  Rule  18,  p.  384. 
for  salvage,  §  394  a,  Ad.  Rule  19,  p.  384. 
in  limitation  of  liability,  §  564, 560  a.  Ad.  Rule  54, 56,  p.  39(3, 
394,  D.  C.  Rules  73,  74,  75,  p.  443,  444. 
in  possessory  and  petitory  actions,  §  395. 
admiralty  rules  of  the  supreme  court,  not  exclusiye,  as  to  joinder 

of,  §  388,  396,  397. 
how  added  or  stricken  out,  §  398. 
residence  of,  should  be  stated,  §  399. 
property  must  be  alleged  to  be  in  the  district,  §  399. 
statement  of  cause  of  actiou,  §  400,  401,  402. 
it  must  be  set  forth  in  articles  numbered,  §  402. 
must  state  every  fact  necessary  to  give  jurisdiction  and  show  the  right  of 

the  party,  §402. 
may  join  any  number  of  causes  of  action  in  personam  or  in  renif  §  403,  482. 
where  party  sues  for  himself  and  others,  rights  of  others  should  appear, 

§404. 
in  cases  of  joinder,  or  of  salvors,  rights  must  be  stated,  §  404. 
should  state  the  amount  claimed,  §  405. 
not  conclusive  as  to  amount,  §  405. 
in  seizure  cases,  should  state  place  of  seizure,  §  406,  Ad.  Rule  22,  p.  385. 

offence  must  be  correctly  described,  §406,  Ad.  Rule  22, 
p.  385. 
garnishees  should  be  named,  §  407. 
jurisdiction  must  appear  from,  §408. 
prayer  of,  §  409. 

for  process,  §  409,  410. 
for  relief,  §411. 
interrogatories  annexed  to,  and  answers  to  them,  §  412,  Ad.  Rule  23,  p.  385. 
must  be  signed,  sworn  to,  and  filed  before  process  can  issue,  §413,  D.  C. 

Rule  1,  p.  428. 
when  to  be  verified  and  when  need  not  be,  §  413,  D.  C.  Rule  1,  p.  428. 
usually  signed  by  advocate,  but  not  necessary,  §  413. 
to  be  plainly  engrossed,  D.  C.  Rule  2,  p.  428. 
of  information,  requisites  of.  Ad.  Rule  22,  p.  385. 
amendments  in.  Ad.  Rule  24,  p.  385,  D.  C.  Rule  94,  p.  414. 
may  be  amended  after  answer  filed,  Ad.  Rule  51,  p.  391. 
cross,  respondents  in,  to  give  security  for  damages  when.  Ad.  Rule  53,  p.  392. 
till  security  on,  given,  proceedings  on  original  libel  to  be  stayed.  Ad. 
Rule  53,  p.  392. 
when  dismissed  for  want  of  prosecution,  D.  C.  Rule  54,  p.  440. 
by  whose  oath  to  be  verified,  D.  C.  Rule  1,  p.  428. 
form  of,  in  personam,  §  374,  p.  512,  513,  514,  522,  525,  528,  536,  540,  542,  544, 

545,  550,  551,  559,  560,  564,  578. 
of  information,  p.  503,  572,  574,  576. 
against  vessels,  p.  401,  503,  511,  512,  515,  516, 519,  520,  621,  528,524, 529, 530 

531,  533,  536,  539,  544,  545,  637,  639,  641. 
against  merchandise,  p.  515. 
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against  ship  and  cargo,  p.  481,  536,  565, 506,  567,  568. 
form  of,  against  freight  and  cai*go,  p.  572. 

against  ship  and  freight,  524. 

against  ship  and  owners,  p.  555. 

for  building  materials  and  supplies,  p.  513,  514,  521,  522. 

by  passengera,  p.  555,  558,  559. 

by  owners,  p.  513,  515,  516,  519,  520,  554. 

by  master,  p.  212,  552. 

by  mariners,  p.  529,  530,  531,  533, 535,  536,  548,  565. 

for  salvage,  p.  481,  564,  565,  566. 

for  possession,  p.  515,  516. 

for  demurrage  and  detention,  p.  550,  551. 

for  freight,  p.  540,  542. 

on  chaiters,  p.  542,  543,  578. 

on  bills  of  lading,  p.  589,  540. 

for  personal  damage,  p.  559,  560,  602. 

on  seizures,  p.  532,  616,  619,  621. 

in  rem  against  ship  and  cargo,  for  salvage,  p.  481. 

in  reni  by  a  ship-builder,  p.  511. 

in  personam^  by  a  ship-builder  against  the  owner,  p.  512. 

in  rem  by  superintendent  of  building  of  a  ship,  p.  512. 

the  same  in  personam,  p.  513. 

by  the  owner  against  the  builder,  p.  513.     . 

in  rem  by  a  material  man,  p.  513. 

the  same  in  personam  against  the  owner,  p.  514. 

in  rem  by  owners  of  vessel,  to  obtain  possession  of  her,  p.  515. 

in  rem  against  merchandise,  for  possession,  p.  516. 

in  rem  by  the  owner  to  recover  a  vessel  held  on  claim  of  title,  p.  516- 

in  rem  by  a  minority  owner,  to  obtain  security  for  return  of  vessel, 
or  for  a  sale,  p.  519. 

in  rem  by  part  owner,  for  sale  of  a  vessel,  p.  520. 

in  rem  against  domestic  vessel  for  labor  and  materials,  to  enforce 
a  state  lien,  p.  521. 

in  personam  against  owner  for  supplies,  with  prayer  for  attach- 
ment, p.  522. 

in  rem  against  steamboat,  for  repairs  and  wharfage,  p.  523. 

in  rem  against  ship  and  freight,  for  money  advanced  to  pay  re- 
pairs, p.  524. 

in  personam  against  owners,  for  supplies  ordered  by  master  in  a 
foreign  port,  p.  525. 

in  personam  against  owners  of  a  passenger  boat  for  supplies,  p.  526. 

in  rem  for  seamen^  s  wages,  p.  529. 

in  rem  for  wages,  when  vessel  has  left,  or  is  about  to  leave  the  port, 
p.  530. 

in  rem  and  in  personam  by  several  seamen,  against  ship,  freight,  and 
master,  p.  581. 

in  rem  by  seamen  of  a  Chinese  junk,  for  wages,  board,  and  passage 
home,  p.  538. 

in  personam  against  owner,  for  three  months*  extra  pay,  on  dis- 
charge in  foreign  port,  p.  568. 
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form  of,  in  rem  by  pilot  of  a  propeller,  p.  536. 

in  personam  by  master  against  owner,  for  wages,  p.  636. 

for  pilotage  against  owners,  p.  530. 

on  a  bottomry  bond,  against  ship,  freight,  and  cargo,  p.  536. 

in  rem  by  consignee,  on  bill  of  lading,  for  not  delivering  goods  in 

good  order,  p.  539. 
in  personam  against  consignee,  for  freight  on  a  bill  of  lading,  p.  540. 
in  personam  on  a  charter  pai*ty  for  charter  money,  p.  542. 
in  rem  and  in  personam,  for  violation  of  a  charter,  p.  543. 
on  a  whaling  contract,  for  wages,  etc.,  p.  548. 
on  a  verbal  charter,  for  refusal  to  perform,  p.  623. 
by  ship^s  husband  against  charterers,  for  demurrage,  p.  550. 
by  owner  in  personam,  against  consignee  of  cargo,  for  detaining 

the  vessel,  p.  551. 
in  rem  by  a  master  against  his  vessel,  for  advances  to  pay  charges 

and  liens  upon  her,  p.  552. 
in  rem  by  owners  of  a  steamboat,  against  a  canal  boat,  for  towing 

her,  p.  554. 
in  personam  against  master,  for  wharfage  and  storage,  p.  555. 
against  ship  and  owners,  by  passenger  for  violation  of  contract  of 

transportation,  p.  555. 
in  rem  by  a  passenger,  for  damages,  for  not  being  supplied  with 

provisions,  p.  558. 
in  personam  against  master,  by  female  passenger,  for  insult  and  in- 
decency, p.  559. 
in  personam  by  seaman,  against  master  and  mate  for  joint  assault 

and  battery,  p.  560. 
In  rein  for  collision,  p.  562,  631. 
*    in  personam  against  owner,  for  salvage,  p.  564. 

in  rem  by  seamen  of  government  vessel  for  salvage,  p.  565. 

against  ship  and  cargo 're-captured,  for  military  salvage,  p.  566. 

against  vessel  and  cargo,  as  prize,  p.  567,  568. 

for  restitution  of  a  captured  ship  and  cargo,  p.  571. 

of  information,  for  a  forfeiture  for  breach  of  non-intercourse  law, 

p.  503. 
of  information  against  a  vessel,  for  being  fitted  out  for  slave  trade, 

p.  572! 
of  information  against  steamboat,  for  not  being  inspected,  p.  574. 
of  information  against  vessel  engaged  in  the  slave  trade,  captured 

by  a  government  vessel,  p.  576. 
in  limitation  of  liability  asking  appraisal,  p.  637. 
in  limitation  of  liability  offering  surrender  and  not  contesting  Ha* 

bility,  p.  639. 
in  limitation  of  liability  offering  surrender  and  contesting  liability 

p.  641. 
LIBELLANT.  §363. 

who  should  be  made,  §  380. 
when  in  default,  Ad.  Rule  39,  p.  389. 
Vide  Libel — ^Pabties. 
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UCITATION, 

cases  of,  within  the  jurisdiction,  §  274. 

form  of  libel  for,  p.  519,  520. 
LIENS, 

maritime,  always  held  within  admiralty  jurisdiction,  §261,  290,  313,  362. 
do  not  depend  on  possession,  §  271. 

for  supplies  fumislied  to  domestic  vessels,  §  268,  272. 

doctrine  criticised,  §  272. 

proprietary  interest,  §271,  290,  305. 

on  vessels,  §  271. 

common  law,  §  271,  290. 

maritime,  may  always  be  enforced  by  suit  in  rem  in  the  admiralty,  §  270, 362. 

continue  after  bonding,  §  497. 

affect  fund  in  court,  §  592. 

upon  i*eal  estate,  given  by  a  decree  in  personam,  §  547. 
LIGHTERAGE,  §284 
LIGHTERMAN,  §  268,  284. 
LIMITATION  OP  LIABILITY  OF  OWNERS,  §312  a,  §§554  to  584. 

history  of  legislation,  §  554. 

proceeding,  in  rem  and  in  personam,  §  566. 
time  when  may  be  taken,  §558. 

scope  of,  §  559. 

mode  of  procedure,  §  560  to  583,  Ad.  Rules  54  to  58,  p.  393,  394. 

in  what  courts,  §  501,  Ad.  Rules  57,  58,  p.  394. 

in  what  districts,  §  562,  Ad.  Rule  57,  p.  394. 

may  be  taken  in  what  cases,  §  563,  Ad.  Rule  54,  p.  393. 

libel  or  petition,  §  504,  566  a,  Ad.  Rules  54,  55,  p.  393,  394. 

what  to  be  pleaded,  §664-566,  579,  Ad.  Rules  54,  56,  p.  893,  394,  D.  C.  Rules 
73,  74,  75,  p.  443. 

surrender  of  vessel  and  freight,  §  568,  Ad.  Rule  54,  p.  393. 

injunction,  §  569,  Ad.  Rule  54,  p.  393. 

appraisement,  §570,  571,  Ad.  Rule  54,  p.  393. 

prior  liens  on  vessels,  §  572,  573,  Ad.  Rule  55,  p.  393. 

insurance  on  vessel,  §  574. 

security  after  appraisement,  §  575,  Ad.  Rule  54,  p.  393,  D.  G.  Rule  76,  p.  444 

monition,  §576,  Ad.  Rule  54,  p.  393. 

proof  of  claims,  when  and  how  made,  §  577,  678,  Ad.  Rule  65,  p.  393,  D.  G 
Rule  78,  p.  445. 

answer,  §  579,  Ad.  Rule  56,  p.  394. 

hearing,  §  580,  Ad.  Rule  56,  p.  394,  D.  C.  Rule  77,  p.  444 

d*istribution  of  fund,  §  581,  Ad.  Rule  55,  p.  393. 

interest  on  proceeds,  §  582. 

costs  and  expenses,  §  583. 

final  decree,  §  584. 

practice,  summary  of,  §  584 
LIMITATIONS, 

none  fixed  in  admiralty,  §  604  to  607. 

depends  on  question  of  stateness  or  neglect,  §  605. 

decided  by  court  according  to  circumstances,  §  605. 

for  crimes  and  offences  against  the  revenue  laws,  etc.,  §606,  607. 
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LOADMANAGE,  §289. 
LOANS, 

maritime,  ^tbin  the  admiralty  jurisdiction,  §263,  201,  292,  293,  293  a. 

without  maritime  risk,  not  within  the  jurisdiction,  §  292  a. 
LOCALITY, 

the  test  of  jurisdiction  in  questions  of  tort,  §  245  6,  261. 
LUBEC, 

laws  of,  §  187. 

MAJORCA, 

laws  of,  §  187. 
MANDAMUS, 

writ  of,  when  awarded,  §  037,  638,  639. 
MANDATE, 

of  judge  of  district  court,  when  required  on  process  of  arrest,  §416,  D.  C. 
Rule  9,  p.  430. 

of  circuit  court  of  appeals,  §  635  a,  C.  C.  A.  Rule  32,  p.  422. 
MARINE  CODES  AND  ORDINANCES.     Vide  Codes  Mabitime. 
MARINER,  §  19,  40,  277  to  282. 

includes  seamen  and  all  persons  employed  on  a  vessel,  §  241,  278. 

of  national  vessel,  cannot  sue  in  the  admiralty,  §  279. 

discharged  abroad,  may  sue  for  extra  wages,  §  280. 

anciently  had  shares  in  the  voyage,  §  281. 

foreign,  may  sue  in  the  admiralty,  §  282. 

wages  of.     Vide  Wages. 
MARITIME, 

and  admiralty,  signification  of  the  words,  §  40,  188  to  192. 

commerce,  liabilities  and  law  of,  peculiar,  §2,  41,  42. 

contracts,  §209  to  214  a. 

agreements  leading  to,  not  maritime,  §  212. 

test  of,  relation  to  a  ship  and  the  sea,  §  213,  214,  263. 

English  rule  as  to,  not  known  out  of  England,  §  213. 

courts,  §  2,  29,  42. 

affairs,  §2. 
MARITIME  CODES  AND  ORDINANCES.     Vide  Codes  Mabitimb- 
MARITIME  LAW, 

the  law  of  naval  commerce,  §  40,  41,  209,  214. 

not  the  law  of  a  particular  nation,  §  4,  41,  209. 

but  becomes  such,  §  4. 

does  not  depend  upon  the  court  in  which  administered,  §  42,  43,  214. 

is  found  in  the  codes  and  works  of  commentators,  §  210. 

not  construed  technically,  but  with  regard  to  substance  and  subject-matter, 
§  241,  242. 

furnishes  the  true  guide  in  questions  of  jurisdiction,  §  262. 

cannot  be  altered  by  local  legislatures,  §  272. 
MARITIME  LIENS,  §  261  to  290. 
MARITIME  LOANS,  §291  to  293  a. 
MARRIED  WOMEN, 

may  sue,  how,  §  385. 
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MABSHAL, 

how  appointed,  §  340, 

commisBion  of,  §  340. 

oath  of,  §340. 

bond  of,  §  340. 

duties  and  powers  of,  §  341,  434. 

has  same  powers  as  sheriffs,  §  341. 

may  appoint  deputies,  §  340,  341. 

deputies  of,  removable  by  the  court,  §  341. 

may  command  assistance,  §  341. 

when  a  party,  or  interested,  §  342,  419. 

in  case  of  death  of,  deputies  remain  in  office,  §  342. 

liable  for  default  of  his  deputy,  §342. 

when  removed,  executes  process  in  his  hands,  §  343. 

removal  of,  when  it  takes  effect,  §  343. 

must  deliver  prisonera  over  to  his  successor,  §  343. 

must  use  prisons  of  the  state,  §344,  p.  197,  note. 

if  states  do  not  permit,  may  fit  up  temporary  jail,  §  344. 

not  liable  for  escape  from  state  jail,  §  344. 

may  be  attached  as  for  contempt,  for  neglect  or  violation  of  duty,  §  345, 
D.  C.  Rule  15,  p.  431. 

may  compel  payment  of  his  fees  by  attachment,  §345. 

serves  process,  §  366,  419. 

duty  of,  on  wan-ant  of  arrest,  §  421,  422,  423,  426. 
on  process  in  rem,  §434,  435,  438,  442. 

may  take  off  sails,  rudder,  or  anchor,  to  prevent  escape,  §  435. 

must  keep  property  safely,  §  442. 

duty  of,  on  process  in  rem  and  in  personam  united,  §  443,  558,  559. 

must  not  distribute  the  funds,  in  cases  in  rem,  §  559. 

to  pay  over  money  in  his  hands  to  clerk,  D.  C.  Rule  59,  p.  441. 

fees  of,  p.  475. 

form  of,  deputation  to  deputy  by,  p.  580. 

proceedings  to  obtain  attachment  against,  p.  501  to  503. 
return  by,  §421,  437,  p.  484,  491,  580,  581,  582,  583,  620. 
MARSHALLING  PROCEEDS,  §  590. 
MASTER,  §  264. 

the  agent  of  the  owners,  §  290. 

acts  of,  bind  the  ship  and  owners,  §  290. 

may  sue  for  all  concerned,  §  384. 
MATERIAL  MEN, 

may  sue  in  rem  and  in  personam  in  the  admiralty,  §  266,  267,  268,  269  to  273, 
389,  Ad.  Rule  12,  p.  383. 

for  supplies  to  domestic  ships,  may  sue  in  personam  only,  unless  state  law 
gives  a  lien,  §  268,  272,  389,  Ad.  Rule  12,  p.  383. 

lien  of,  ux>on  foreign  and  domestic  vessels,  §  271,  272,  313,  Ad.  Rule  12,  p.  .^^. 

form  of  libel  by,  p.  521,  522,  523,  525,  526. 
MATERIALS, 

for  a  vessel,  are  what  she  needs  to  supply  her  wants,  §  267,  268. 

no  lien  for,  when  furnished  to  a  domestic  ship,  unless  by  state  law,  §  268, 
272,  Ad.  Rule  12,  p.  383. 
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MATERIALS— continued. 

doctrine  criticised,  §272,  313. 

parties  in  suits  for,  §389. 

form  of  libel  for.     Vide  Mateblax  Mek. 
MERCHANTS, 

call  for  cessation  of  hostilities  against  English  admiralty,  §  81,  99,  note,  108L 
MESNE  PROCESS,  §  417  to  444. 

Vide  Pbocsss. 
MINORS, 

how  they  sue,  §  385. 
MINUTES, 

of  testimony  taken  by  the  Judge,  §  549. 
MISJOINDER,  §398. 
MONEY  IN  COURT, 

account  of,  kept  by  clerk,  §  332. 

how  kept  and  distributed,  §  590. 

must  be  reported  to  court  every  term,  §  332. 
MONITION, 

form  of,  §  420. 

service  of,  §  421. 

mesne  process  by.  Ad.  Rule  2,  p.  381. 

regulations  concerning.  Ad.  Rule  54,  p.  393,  D.  0.  Rule  9,  p.  430. 
MORTGAGES, 

admiralty  has  no  jurisdiction  of,  §  263  a. 
MOTIONS,  §  369,  595. 

can  be  made  only  by  parties  to  cause,  §  448. 

practice  on,  §  595. 

special  to  be  heard  on  Friday  or  Saturday,  D.  C.  Rule  B,  p.  449,  F,  p.  452. 

in  circuit  court  of  appeals,  C.  C.  A.  Rule  21,  p.  418. 
MUTILATION, 

of  Croke»s  Reports,  §98. 

NATIONAL  VESSELS, 

jurisdiction  over,  §279. 
NAULAGE,  §288. 
NAVIGABILITY, 

tlie  test  of  jurisdiction,  §  224,  229,  254  to  256. 
NAVIGABLE  WATERS,  §  12,  220,  224  to  256. 
NAVIGATION, 

a  favored  pursuit,  §  2. 

law  of,  is  the  man  time  law,  §  256. 
NAVIGATION  LAWS,  §  39. 

are  a  portion  of  the  admiralty  law,  §  39. 

suits  for  violation  of,  §  301,  302,  303. 

form  of  proceedings  against  vessel,  for  violation  of,  p.  503  to  511. 
NECESSARIES, 

what  are,  §  268. 

no  lien  for  when  furnished  to  a  domestic  vessel,  §  268,  272. 

doctrine  criticised,  §  272,  313. 
NEW  ALLEGATIONS,  §  483  to  485. 
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NON-MARITIME, 

contracts,  §214  a. 
NORTHERN  DISTRICT, 
district  court — rules  qf. 

admiralty  rules  of  supreme  court  are  rules  of  practice  in,  Rule  1,  p.  463. 
answer,  copy  of,  to  be  served  when.  Rule  17,  p.  466. 

interrogatories  propounded  at  close  of,  to  be  answered  when.  Rule  23, 

p.  468. 
exceptions  to,  how  taken  and  disposed  of.  Rule  25,  p.  468. 

must  be  filed  when,  practice  on.  Rule  26,  p.  468. 
in  collision  causes,  to  state  what,  Add.  Rule  6,  p.  471. 
effect  of  failure  to  make  such  statement.  Add.  Rule  6,  p.  471. 
appeal,  to  circuit  court,  must  be  interposed  when,  Rule  28,  p.  469. 

when  right  of,  is  allowed,  no  final  process  to  issue  before  expira- 
tion of  ten  days,  etc..  Rule  28,  p.  469. 
bank  of  deposit,  what  designated  as,  Rule  6,  p.  464. 
circuit  court,  appeal  to,  must  be  interposed  when.  Rule  28,  p.  469. 
clerk,  duty  of,  to  reject  papers  not  in  conformity  witli  Rule  6,  Rule  6,  p.  464. 
when  to  send  copy  of  decree  to  proctor.  Rule  18,  p.  466. 
fees  of,  for  such  service,  who  responsible  for,  Rule  18,  p.  466. 
ofiice  of,  to  be  kept  where,  Rule  32,  p.  470. 

when  not  to  issue  process,  unless  specially  ordered,  Add.  Rule  1,  p.  470. 
collision  causes,  what  libel  and  answer  in,  must  state.  Add.  Rule  6,  p.  471. 
effect  of  failure  to  make  such  statement.  Add.  Rule  6,  p.  471. 
commissioner,  exceptions  to  report  of,  Rule  22,  p.  467. 

exceptions  to  report  of,  how  notice  for  argument.  Rule  27, 

p.  469. 
report  of,  on  exceptions  referred  to  him,  may  be  excepted 
to  when,  Rule  27,  p.  469. 
costs,  when  none  will  be  decreed  to  libellant.  Add.  Rule  1,  p.  470. 
decree,  when  copy  of,  to  be  sent  by  clerk  to  proctor,  Rule  18,  p.  466. 
fees  for  such  service,  who  responsible  for,  Rule  18,  p.  466. 
pro  cor\fesso,  proceedings  on  reference  under.  Rules  20,  21,  p.  467. 
deposit  in  court,  may  be  made  instead  of  security  specified  in  rules,  Rules 

12,  13,  14,  p.  4«6,  466. 
exceptions,  to  report  of  clerk  or  commissioner,  Rule  22,  p.  467. 

to  libel,  answer,  etc.,  how  taken  and  disposed  of,  Rule  25,  p.  468. 
to  answer,  to  be  filed  when,  practice  on,  Rule  26,  p.  468. 

when  deemed  abandoned.  Rule  26,  p.  468. 
referred  to  a  commissioner,  when  deemed  abandoned,  Rule  27, 

p.  469. 
report  of  commissioner  on,  may  be  excepted  to  when,  Rule  27, 
p.  469. 
garnishee,  interrogatories  to,  how  served,  when  to  be  answered,  Rule  24, 

p.  468. 
hearing,  motions  how  brought  to.  Rule  2,  p.  463. 

inten-ogatories,  propounded  at  close  of  answer,  to  be  answered  when,  Rule  23, 
p.  468. 
to  garnishee,  how  served,  when  to  be  answered,  Rule  24, 
p.  468. 
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libel,  answer,  etc.,  to  be  plainly  written,  Rule  6,  p.  464* 

praying  process  of  arrest,  how  verified,  Rule  7,  p.  464. 
answer,  etc.,  to  be  signed  by  party  and  his  proctor.  Rule  7,  p.  464. 
what  to  be  stated  in.  Rule  11,  p.  465. 
exceptions  to,  how  taken  and  disposed  of.  Rule  25,  p.  468. 
in  collision  causes,  to  state  what — effect  of  failure  to  make  such  state- 
ment. Add.  Rule  6,  p.  471. 
libellant,  may  in  all  cases  be  compelled  to  give  security  specified  in  Rule  12, 
Rule  13,  p.  465,  466. 
non-resident,  stipulation  for  costs  by.  Rule  12,  p.  465. 

effect  of  filing  libel  for,  before  security  required  by 
Rule  12  is  given,  Rule  15,  p.  466. 
when  no  costs  decreed  to.  Add.  Rule  1,  p.  470. 
marshal,  allowance  to,  for  keeping  ships  and  vessels.  Add.  Rule  5,  p.  471. 

notices  by,  how  published,  Rule,  March  20,  1869,  p.  472. 
mileage,  for  service  and  return  of  mesne  process.  Rule  31,  p.  469. 
notice  of  motion,  or  other  proceeding,  when  not  required,  Rule  2,  p.  463. 
in  suits  in  rem^  in  what  paper  to  be  iMnted,  Rule  4,  p.  464. 

when  to  be  given.  Rule  8,  p.  465. 
for  publication  in  suits  in  rem^  to  be  drawn  up  by  clerk.  Rule  9,  p.  465. 

to  contain  what.  Rule  10,  p.  465. 
of  retainer,  may  be  served  when.  Rule  16,  p.  466. 
and  other  papers,  regulations  respecting  serving  of,  in  courts  of  the 

state,  adopted  as  rules.  Rule  29,  p.  469. 
how  to  be  published  by  marshal.  Rule,  March  20,  1869,  p.  472. 
petition,  rules  to  be  applicable  to  proceedings  by.  Rule  30,  p.  469. 
pleadings,  subsequent  to  the  libel,  copies  of,  to  be  served  when,  Rule  17, 

p.  466. 
process,  to  bear  test  of  day  on  which  sealed.  Rule  3,  p.  464. 

when  and  where  to  be  made  returnable.  Rule  3,  p.  464. 

final,  upon  bonds  or  stipulations,  may  be  made  returnable  when. 

Rule  3,  p.  464. 
mesne,  in  suits  in  reiUt  when  to  be  served.  Rule  8,  p.  465. 
all,  to  be  drawn  up  by  clerk.  Rule  9,  p.  465. 
mesne,  what  to  be  indorsed  on.  Rule  11,  p.  465. 
proceedings  on  sale  of  property  on  final.  Rule  19,  p.  467. 
final  not  to  issue,  when  right  of  appeal  tk  allowed,  before  expira- 
tion of  ten  days,  etc..  Rule  28,  p.  469. 
mesne,  mileage  for  service  and  return  of.  Rule  31,  p.  469. 
when  none  to  issue  unless  specially  ordered,  Add.  Rule  1,  p.  470. 
proctor,  when  liable  for  costs.  Rule  15,  p.  466. 

reference,  under  a  decree  pro  confesso^  proceedings  on,  Rules  20,  21,  p.  407. 
report  of  clerk  or  commissioner,  exceptions  to.  Rule  22,  p.  467. 
rules,  regulations  as  to  sei*ving  notices,  etc.,  in  courts  of  the  state,  adopted 
as,  Rule  29,  p.  469. 
to  be  applicable  to  proceedings  by  petitioa.  etc..  Rule  30,  p.  469. 
sale  of  property  on  final  process.  Rule  19,  p.  467. 
salvage,  when  Rule  12  not  to  apply  to  suits  for,  Rule  12,  p.  465. 
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seamen's  wages,  when  Rule  12  not  to  apply  to  suits  for,  Rule  12,  p.  465. 

when  no  process  to  issue  for,  unless  specially  ordei'ed,  Add. 

Rule  1,  p.  470. 
warrant  of  arrest  and  monition  in  suits  for,  to  contain  what, 

Add.  Rule  2,  p.  470. 
all  mariners  having  claims  against  same  vessel,  may  make 

themselves  parties  to  suit  for,  Add.  Rule  2,  p.  470. 
no  new  wan'ant  of  arrest  or  monition  to  issue  in  favor  of 
seaman,  entitled  to  make  himself  a  party  to  suit  com- 
menced for.  Add.  Rule  2,  p.  470. 
no  costs  allowed  seaman,  who  fails  to  apply  to  be  made  a 

party.  Add.  Rule  2,  p.  470. 
final  order  of  reference  in  cases  of,  when  made.  Add.  Rule 

2,  p.  470. 
when  warrant  of  arrest  not  issued  for,  unless  consent  of 
British  consul,  or  order  of  judge  be  filed,  Add.  Rule :), 
p.  471. 
decrees  for,  how  drawn.  Add.  Rule  4,  p.  471. 
checks  or  orders  for  payment  of,  how  drawn.  Add.  Rule  4, 
p.  471. 
ships  and  vessels,  allowance  to  marshal  for  keeping.  Add.  Rule  5,  p.  471. 
special  session,  when  and  where  held.  Rule  2,  p.  463. 

what  proceedings  may  be  had  at^  Rule  2,  p.  463. 
in  case  of  non-attendauce  of  judge  at,  process,  etc.,  contin- 
ued as  of  course.  Rule  2,  p.  463. 
stipulation,  upon  release  of  property  in  rem.  Rule  11,  p.  465. 

in  personam,  Rule  11,  p.  465. 
by  non-resident  libellant.  Rule  12,  p.  465. 
specified  in  Rule  12,  libellant  may  be  compelled  to  give  in  all 
<;ases.  Rule  13,  p.  466. 
trial  issues  of  fact  and  law,  how  brought  to.  Rule  2,  p.  463. 
NORWAY, 

laws  of,  §  187. 
NOTARIES  PUBLIC, 
powers  of,  §  3ii8. 
acts  concerning,  p.  478. 
NOTES  OF  ISSUE, 

to  be  served  on  clerk,  D.  C.  Rule  C,  p.  449,  451. 
NOTICE, 

of  seizure,  §  485,  438. 
of  hearing,  §  598. 

when  not  required,  D.  C.  Rule  H,  p.  450. 
of  exceptions,  D.  C.  Rule  A,  p.  449,  F,  p.  452. 
of  motion,  §  595. 
how  served,  §  595. 
of  taking  depositions,  §  523,  524. 
of  appearance,  §  456. 

of  appeal,  §  621,  C.  C.  A.  Ad.  Rule  1,  p.  423. 
of  arrest  of  property,  how  published,  D.  C.  Rule  32,  p.  435. 
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of  sale  of  property,  length  of,  D.  C.  Rule  35,  p.  436. 

publication  of,  D.  C.  Rule  35,  p.  436. 
of  application  to  appraise  property,  D.  C.  Rule  26,  p.  434. 
of  trial,  argument,  or  hearing,  D.  C.  Rule  B,  p.  449,  C,  p.  451. 
of  giving  stipulation,  D.  C.  Rule  22,  p.  433. 
of  taxation  of  costs,  D.  C.  Rule  56,  p.  440. 
in  summary  proceedings,  D.  C.  Rule  68,  p.  442. 
form  of,  of  hearing,  p.  498. 

of  motion,  p.  490,  492. 

of  taking  depositions,  p.  492. 

of  appeal,  §  621,  p.  627. 

of  substance  of  libel,  p.  483,  505. 

to  marshal  to  return  process,  p.  501, 

of  reference,  p.  606. 

of  appearance,  §  456. 

of  putting  in  bond  on  appeal,  p.  631. 

OATH, 

to  libel,  D.  C.  Rule  I,  p.  428. 

of  party,  when  required  to  pleadings,  D.  C.  Rule  1,  p.  428. 
of  proctor  or  attorney,  when  allowed,  D.  C.  Rule  1,  p.  428. 
decisory,  §  538. 
form  of,  of  judge,  §  325. 
of  clerk,  §331. 
of  marshal,  §  34a 
OLERON, 

lawsof,  §51,  52,  54,  58,  181. 

origin  of,  p.  30,  note. 
ORDER, 

for  bail  or  attachment,  §  416. 

pronouncing  suit  to  be  deserted,  §  455. 

for  sale  or  delivery,  §  444,  448. 

on  default,  §  449. 

of  reference,  §  452. 

used  instead  of  writ,  for  interlocutory  directions,  §  596. 

different  kinds  of,  §  597. 

for  process,  §  416. 

form  of,  for  bail,  §  416,  p.  580. 

pronouncing  suit  to  be  deserted,  §  455. 

on  default,  §  449,  p.  484,  598. 

of  reference,  §  452,  p.  598,  599. 

staying  proceedings,  p.  598. 

enlarging  time  to  answer,  etc.,  p.  598. 

for  process,  §  416,  p.  505,  580. 

for  payment  of  duties  on  saved  property,  p.  492, 

to  open  depositions,  p.  496. 

for  commission,  p.  496. 
•  to  open  commission,  p.  498. 

tiiat  marshal  show  cause  why  attachment  should  not  Issue,  p.  502. 
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form  of,  for  attachment,  p.  503. 

to  pay  over  remnants  and  surplus,  p.  503. 
caption  of,  p.  598. 
ORDINANCES  OF  EDWARD  I.,  §  55  to  59. 

of  1648,  §  100  to  102. 

of  France  of  1681,  §  173  to  176. 
ORGANIZATION  OF  THE  COURTS,  §314  to  346. 
OWNERS,  §274  to  276. 

part,  may  be  compelled  to  give  security  to  other  part,  §  274. 

generally  tenants  in  common  may  be  partners,  p.  153,  note. 

form  of  libel  by,  p.  513,  515,  516,  519,  520,  554. 

PAPAL  STATES, 

laws  of,  §  187. 
PARDESSUS'  CLASSIFICATION,  §263. 
PARTIES, 

Jurisdiction  limited  by,  §  16. 

descriptive  names  of,  §  363. 

all  the  world  are,  to  a  suit  in  rem,  §  364,  365,  434. 

objections  to,  must  be  raised  in  court  of  original  jurisdiction,  §  308. 

death  of,  docs  not  cause  suit  to  abate,  §  484,  485. 

may  be  witnesses,  §  534  to  538. 

new,  how  made,  Ad.  Rule  59,  p.  394. 

Vide  Libel  —  Libbllant — Claimant — Defendant  —  Intehvbnor — 
Collision. 
PARTITION, 

of  ships,  §274. 
Vide  LiciTATiON. 
PART  OWNERS, 

controversies  between,  as  to  the  ship,  within  the  jurisdiction,  §  111,  274,  275, 
276. 

form  of  libel  by,  p.  519,  520. 
Vide  LiciTATiON. 
PASSENGERS,  §  106,  107,  288. 

contracts  for  transportation  of,  within  the  jurisdiction,  §  288. 

money  received  for,  is  freight,  §  288. 

form  of  libel  by,  p.  555,  558,  559. 
PATENTS, 

to  admira.ls,  etc.     Vide  Commission. 
PENALTIES  AND  FORFEITURES, 

affecting  vessels  or  property  afloat,  §  301. 
PERISHABLE  PROPERTY, 

may  be  sold,  §444,  Ad.  Rule  10,  p.  383,  D.  C.  Rule  33,  p.  435. 

when  delivered  to  claimant.  Ad.  Rule  10,  p.  383. 
PERSONS, 

jurisdiction  limited  to,  §  16. 
PERSONAL  TORTS,  §  309. 

causes  of  action  for,  do  not  survive  death  of  party  injured,  §  809. 

suits  for  nominal  damages,  in  cases  of,  not  maintained,  §  309. 
46 
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PERSONAM, 

admiralty  has  Jurisdictioii  in,  §204. 

suits  in,  §  359. 
PETITION, 

when  used,  §  369,  593. 

practice  on,  §  594. 

form  of,  for  remnants  and  surplus,  p.  620. 
PETITORY  ACTIONS,  §276,  311,  D.  C.  Rule  18,  p.  432. 

parties  in,  §  395. 

process  in,  Ad.  Rule  20,  p.  384. 

form  of  libel  in,  p.  515,  516. 
PILOTAGE,  §289. 

different  kinds  of,  §  289. 

cases  of,  within  the  admiralty  jurisdiction,  §  289. 

parties  in  cases  of,  §  391,  Ad.  Rule  14,  p.  384. 

form  of  libel  for,  p.  586. 
PIRACY, 

cases  of,  within  the  admiralty  jurisdiction,  §  310. 
PISA, 

laws  of,  §  187. 
PLACE, 

jurisdiction  limited  by,  §  16. 
PLEA,  §  368,  468,  469. 

to  informations,  D.  C.  Rules  85,  86,  p.  446. 
PLEADINGS, 

not  technical,  §  870,  483  to  488. 

requisites  of,  §  486,  487. 

may  be  amended,  §  488. 

when  to  be  furnished  to  opposite  party,  §  488. 

regulations  as  to,  D.  C.  Rules  1,  3,  4, 5,  7,  85,  86,  p.  428,  429,  446. 
Vide  Libel — Answer — Claim — Exceptions. 
POSSESSORY  ACTIONS,  §  275,  276,  311. 

parties  in,  §  395. 

process  in,  Ad.  Rule  20,  p.  384. 

delivery  of  property  in,  D.  C.  Rule  18,  p.  432. 

form  of  libel  in,  p.  515,  516. 
PRACTICAL  FORMS.     Vide  Forms. 
PRACTICE, 

little  UBderstood,  §  11. 

intended  to  be  uniform,  §  11. 

what  it  is,  §  10,  11, 314. 

embraces  jurisdiction,  organization,  and  forms  of  procedure  of  the  courts 

•§10,  U,  314. 

.works  on,  §  11. 

historically  considered,  §  346  to  358. 

history  of  tlie  admiralty  practice,  p.  7,  note. 

uniformity  desii-able,  §  346,  347,  352,  358. 

made  uniform  by  congress,  §  348,  849,  353. 

of  civil  law,  first  adopted,  §  348. 

then  the  principles,  rules  and  usages  of  courts  of  admiralty,  §  349. 
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of  primitive  Roman  law-suit,  §  351. 

of  civil  law,  the  type  of  an  admiralty  suit,  §  352. 

established  by  act  of  1842,  §  353,  354,  355,  356,  p.  480. 

general  cliaracter  of,  is  equitable,  §  358. 

general  course  of  proceeding,  §  358  to  371. 

technical  precision,  not  required,  §  370. 

forms  of,  not  established,  but  useful,  §  371. 

of  the  district  court,  §  372  to  578. 
PRINTERS, 

fees  of,  p.  478. 
PRISONS, 

none  belonging  to  the  U.  S.,  §  344. 
PRISONERS, 

committed  under  authority  of  the  U.  S.,  kept  in  state  jails,  §  344,  p.  197. 
PRIZE, 

causes,  §  500  to  513. 

cases  of,  always  held  within  the  jurisdiction,  §  306. 

courts  of,  in  Scotland,  Continental  Europe,  and  England,  §  307. 

in  the  U.  S.,  the  district  court  has  exclusive  original  jurisdiction  of  cases 
of,  §500. 

commissioners,  how  appointed,  their  duties,  §  510,  512. 

evidence  in  first  instance,  duty  of  captors,  §  511,  512,  512  &. 

captors  to  give  notice  of  arrival  of  prize,  §  512. 

examination  of  witnesses  in  preparatorio,  how  taken,  §  512,  512  a. 

interrogatories,  §  512. 

master  of,  to  deliver  up  papers,  etc.,  found  on  the  prize,  §  512. 

further  proof,  etc.,  may  be  ordered,  §  512  a.       , 

captors  to  apply  without  delay  for  adjudication  or  claimants  may  so  ap- 
ply, §5126. 

proceeding  for  condemnation  purely  in  rem,  how  commenced,  §  5126. 

default,  how  taken — effect  of,  §  512  c. 

claim  to  be  entered  when — by  whom  to  be  made— to  be  accompanied  with 
test  affidavit,  §512d. 

test  affidavit,  must  accompany  claim-^must  state  what — how  sworn  to, 
§515d. 

decree  of  acquittal  and  restitution — effect  of,  §  512  e. 

damages,  when  awarded  against  captors,  how  assessed,  §  512  e. 

costs  and  eicpenses  in  cases  of,  §  512  e,  p.  201. 

decree  of  condemnation,  proceedings  upon,  §  512  e. 

appeals  in  cases  of,  §  512/. 

commission  to  take  testimony,  never  issues  to  enemy^s  country,  in  cases 
of,  §531. 

form  of  libel  in  cases  of,  p.  567,  568. 

proceedings  in  cases  of,  p.  560,  570. 

rules-— 

amendments  to  libel,  when  allowed,  Rule  45,  p.  460. 
appeals,  when  to  be  made.  Rule  51,  p.  461. 
assessment  of  damages.  Rules  40,  50,  p.  461. 
calendar,  order  of  putting  causes  on,  Rule  27,  p.  458. 
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rules — 

claim,  by  whom  and  how  interposed,  Rule  42,  p.  460. 
commissioners,  how  appointed,  their  duties,  Rule  1,  p.  452. 

notice  of  arrival  of  prize  to  be  given  to.  Rule  2,  p.  452. 
to  see  that  prize  is  safely  moored.  Rule  3,  p.  453. 
to  see  if  bulk  has  been  broken,  and  when.  Rule  4,  p.  453. 
to  see  if  boxes,  etc.,  have  been  opened,  or  property  taken, 

Rule  4,  p.  453. 
not  to  leave  property  till  it  is  secured  and  sealed.  Rule  5, 

p.  453. 
seals  put  on  by,  not  to  be  removed  without  order  of  court. 

Rule  5,  p.  453. 
to  take  an  account  of  property,  and  how  to  secure  it,  Rule  6, 

p.  453. 
duties  of,  when  no  notice  given  by  captors.  Rule  7,  p.  453. 
disqualified  by  interest.  Rule  21,  p.  450. 
may  not  act  as  proctor,  advocate,  or  counsel,  Rule  21,  p.  456. 
of  appraisement  and  sale,  their  duties.  Rules  25,  26,  27, 
p.  457,  458. 
contumacy,  decree  of,  when  and  how  obtained.  Rule  48,  p.  46L 
damages,  how  and  by  whom  assessed.  Rule  49,  p.  461. 
decree  of  contumacy,  when  and  how  obtained.  Rule  48,  p.  461. 

when  may  be  executed  after  appeal.  Rule  52,  p.  461 
deposition,  as  to  papers  found  on  the  prize,  to  be  taken  by  commis- 
sioners, Rules  9,  10,  p.  454. 
how  disposed  of.  Rule  11,  p.  454. 
form  of,  by  witness,  in  preparatorio^  Rules  19,  20,  p.  456. 
examination  of  witnesses  in  preparatorio,  how  conducted.  Rules  13, 

14,  15,  16,  17,  18,  19,  20,  p.  455, 
456. 
who  may  attend.  Rule  13,  p.  455. 
when  closed.  Rule  29,  p.  458. 
expenses,  questions  concerning  when  determined.  Rule  28,  p.  458. 
freight,  questions  concerning  when  determined.  Rule  28,  p.  458. 
invocation  of  papers,  etc.,  from  one  vessel  to  another.  Rules  30,  31, 

82,  33,  p.  458,  459. 
libel,  for  restitution  may  be  filed  when,  Rule  23,  p.  467. 

by  captors,  when  to  be  filed  and  proceedings  on,  Rules  24,  43, 

p.  457, 460. 
contents  and  amendments  of,  Rule  45,  p.  460. 
on  capture  by  public  armed  vessels  of  the  U.  S.,  Rule  47,  p.  461. 
money  in  court,  how  to  be  disposed  of,  Rule  38,  p.  459. 
money  in  court,  report  of.  Rules  39,  40,  p.  459. 
motions  for  commissions  or  decrees  of  appraisement  and  sale,  Rule 

34,  p.  459. 
notice  of  arrival  of  prize.  Rules  2,  23,  p.  452,  457. 
oath  to  be  administered  to  witnesses  in  preparatorio^  Rule  17,  p.  155 
to  interpreter.  Rule  18,  p.  456. 
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papers,  etc.,  when  to  be  delivered  to  commissioners,  Rule  8,  p.  453. 
to  be  marked,  Rule  9,  p.  464. 
how  disposed  of.  Rule  11,  p.  454. 
proceedings  when  captors  refuse  or  neglect  to  deliver^ 

Rule  22,  p.  466. 
invocation  of,  from  one  vessel  to  another.  Rules  30, 31,  32, 
33,  p.  458,  459. 
perishable  property,  how  disposed  of.  Rules  25,  26,  p.  457,  458. 
process,  to  be  sued  out  by  captors,  Rule  43,  p.  460. 
first,  may  be  what.  Rule  43,  p.  460. 
when  to  be  made  returnable.  Rule  44,  p.  460. 
how  served.  Rule  44,  p.  460. 
proofs,  additional  not  allowed  till  after  hearing  on  those  first  taken. 

Rule  46,  p.  460. 
property  in  custody,  not  to  be  delivered  except  by  order  of  court, 
Rule53,  p.  462. 
when  deemed  in  custody.  Rule  53,  p.  462. 
stipulation,  for  value.  Rule  41,  p.  460. 
on  appeal.  Rule  51,  p.  461. 
witnesses,  when  to  be  produced  before  commissioners,  Rule  12,  p.  454. 
examination  of,  in  preparatorio,  how  conducted.  Rules  13, 
14,  16,  16,  17,  18,  19,  20,  p.  455,  456. 
PROCEEDINGS, 

general  character  and  course  of,  in  admiralty,  §  358  to  372. 
special,  §  593. 

form  of,  in  a  suit  in  rem  for  salvage,  p.  481  to  503. 
on  a  libel  of  information,  p.  503  to  611. 
in  prize  cases,  p.  667  to  590. 
PROCEEDS, 

subject  to  lien  upon  original  thing,  §  290,  305. 

paid  to  clerk  and  deposited,  §  560,  Ad.  Rule  54,  p.  393;  D.  C.  Rule  59,  p.  441. 
how  distributed,  §  560,  Ad.  Rule  55,  p.  393. 
may  be  proceeded  against,  §  561,  562. 

person  having  an  interest  in,  may  intervene.  Ad.  Rule  43,  p.  389. 
PROCESS, 

issued  by  clerk,  §  415,  416. 
for  arrest,  D.  C.  Rule  9,  p.  430. 

when  not  issued  without  order  of  judge,  §  415. 
for  arrest,  marked  for  bail  by  clerk,  §  416. 

when  bail  can  be  taken — amount  of,  §  416. 
in  what  cases  abolished,  §424. 
mesne,  §417  to  444,  Ad.  Rule,  9,  p.  383,  D.  C.  Rule  9  to  16,  p.  430,  431,  432. 
not  to  issue  till  libel  is  filed,  §  372,  Ad.  Rule  1,  p.  367. 
what  may  be  in  suits  in  peraonamy  Ad.  Rule  2,  p.  381,  D.  C.  Rule  9 
p.  430. 
test  of,  and  when  returnable,  §417,  D.  C.  Rules  11,  15,  16,  p.  430,  431,  432. 
may  be  amended,  §  418. 
must  be  served  by  marshal,  §  419. 
how  served  and  returned,  §  421,  422. 
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to  attach  goods,  chattels,  credits  and  effects,  §  425,  D.  C.  Rules  9,  12,  IS, 

p.  430,  431. 
how  served,  §  426,  Ad.  Rule  1, 
p.  381 ;  D.  C.  Rule  13,  p.  431. 
may  issue  to  attach  property  of  a  non-resident,  §  425. 
of  attachment  dissolved  on  giving  bond,  §  427,  430. 
garnishee  named  in,  must  be  summoned,  §  426,  430,  D.  C.  Rule  9,  p.  430. 
of  attachment,  object  of,  to  compel  appearance,  §  429. 
garnishee  may  appear  and  deny  that  he  has  the  property,  §  430,  D.  C.  Role  13, 

p.  431. 
tn  rem^  what  and  how  executed,  §  434,  435,  Ad.  Rule  9,  p.  383;  D.  C.  Rule  9, 
p.  430.' 
notice  of  return  of,  and  hearing,  how  given.  Ad.  Rule  9,  p.  883. 
must  have  fourteen  days  between  test  and  return,  §  4.35,  457. 
in  petitory  and  possessory  suits.  Ad.  Rule  20,  p.  384;  D.  C.  Rule  11,  p.  430. 
separate,  may  issue,  §  443. 

proceedings  on  return  of,  §449  to  460,  D.  C.  Rules  11,  12,  15,  16,  p.  430,  431, 
432. 
against  marshal  for  not  returning,  D.  G.  Rule  15,  p.  431. 
not  to  issue  without  stipulation  for  costs,  D.  C.  Rule  7,  p.  429. 
final,  D.  C.  Rule  10,  p.  430. 
on  informations,  D.  C.  Rules  80,  81,  82,  p.  445. 
in  wages  suits  under  $50,  D.  C.  Rule  68,  p.  442. 
form  of  order  of  judge  for  warrant  of  arrest,  §  416. 
marking  for  bail,  by  clerk,  §  416,  p.  680. 
monition  tn  personam,  §  420. 
attachment  and  monition  in  rem,  §  436. 
warrant  of  arrest  in  personam^  p.  580. 
deputation  by  marshal  to  his  deputy,  p.  580. 
marshal's  return,  p.  580. 

warrant  of  arrest,  with  attachment  clause,  p.  580. 
marshal's  return,  p.  581. 
citation  and  monition  in  personam,  with  marshal's  return,  p.  581, 

582. 
warrant  of  arrest  against  a  ship,  with  a  monition  and  warrant  of 

arrest  against  the  master  and  owner,  p.  582. 
marshal's  return,  p.  583. 
the  like,  against  a  ship  and  owner,  and  the  executor  of  another 

owner,  p.  583. 
the  like.  In  a  cause  of  possession  or  restitution,  p.  584. 
marshal's  return,  p.  585. 

the  like,  against  ship,  freight  and  master  for  seamen's  wages,  p.  585. 
attachment  to  compel  obedience  to  a  decretal  order,  p.  586. 
marshal's  return,  p.  586. 
mandate,  p.  634. 
Vide  Execution. 
PROCESS  ACT,  of  1792,  §  849. 
PROCHEIN  AMI, 

how  appointed,  D.  C.  Rule  69,  p.  443. 
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PROCLAMATION,  §  462,  456. 

form  of,  p.  484. 
PROCTORS  AND  ADVOCATES, 

how  admitted,  §334,  D.  C.  Rule  86,  p.  442. 

in  supreme  court,  S.  0.  Rule  2,  p.  806. 

duties  of,  §  334. 

how  appointed,  §  835,  458. 

presumed  to  have  authority,  §  335, 458. 

may  be  compelled  to  state  for  whom  they  appear,  §335,  458. 

party  having,  cannot  conduct  cause  himself,  §335. 

cannot  be  assisted  by  one  not  a  proctor  or  advocate,  §  885. 

have  full  power  over  cause  while  pending,  §  335. 

after  decree,  have  no  power  except  to  enforce  decree,  §335. 

may  not  be  surety,  except,  etc.,  D.  C.  Rule  96,  p.  448. 

cannot  discharge  decree  except  on  payment,  §  335. 

power  of,  revocable,  and  may  be  restricted,  §  336. 

are  officers  of  the  law  and  accountiible  to  the  court,  §  386. 

may  be  deprived  of  their  office  and  punished,  §  336. 

for  the  government,  in  the  district  and  circuit  court,  is  the  district  attorney, 
§337. 
in  the  supreme  court,  is  the  attorney-general,  §  837. 

should  be  in  court  on  return  day  of  process,  §449. 

will  be  protected  in  their  right  to  costs,  §  551. 

may  be  required  to  pay  costs  when,  §  551. 

when  allowed  to  verify  pleadings,  D.  C.  Rule  1,  p.  428. 

fees  of,  p.  474. 
PROHIBITION, 

from  common-law  courts  to  the  admiralty,  §  74,  75,  81,  110  to  118. 

may  be  issued  from  supreme  court,  §  324,  637,  638,  689. . 
PROPERTY, 

in  possession  of  a  third  person,  §  440. 

how  obtained  in  suits  in  rem.  Ad.  Rule  8,  p.  882. 

in  custody  of  collector,  §  440  a. 

how  delivered  from  arrest,  §  446,  D.  C.  Rules  17,  18,  19,  20,  p.  432,  438. 
in  possessory  suits,  D*.  C.  Rule  18,  p.  432. 

account  of  sales  of,  to  be  filed,  D.  C.  Rule  59,  p.  441. 
PRUSSIAN  STATES, 

laws  of,  §  187. 
PUBLICATION, 

of  notice  of  arrest  of  property,  D.  C.  Rules  82,  33,  84,  p.  485. 
of  sale  of  property,  D.  C.  Rule  35,  p.  436. 
PURCHASER, 

may  be  compelled  to  pay  purchase  money,  or  re-deliver  the  property,  §  439 

QUADRUPLICATION,  §482. 
QUINBOROUGH, 

inquisition  at,  §  60  to  63. 

RANSOM  BILLS,  §304. 
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RECORD, 

on  appeals  from  district  to  circuit  court  of  appeals,  contents  of,  C.  C.  A. 

Rule  14,  p.  415;  C.  C.  A.  Ad.  Rule  4,  p.  424. 
when  ti*anslation  to  be  inserted  in,  C.  C.  A.  Rule  15,  p.  415. 
no  objection  to  admissibility  of  anything  in,  to  be  allowed  unless  taken  in 

court  below,  C.  C.  A.  Rule  12,  p.  414. 
certiorari  for  diminution  of,  motion  for,  how  and  when  to  be  made,  C.  C 
A.  Rule  18,  p.  416. 
REFERENCE, 

on  decrees,  (o  ascertain  amount  due,  §  452,  453. 

may  be  made  to  commissioners,  §  330,  Ad.  Rule  44,  p.  389. 

proceedings  on,  §  543  to  547. 

form  of,  report  of  commissioner  on,  §  545,  p.  606,  607. 

exceptions  to  commissioner's  report,  §546,  p.  608. 
order  of  confirmation  of  commissioner's  report,  §  546,  p.  599. 
REGISTER, 

admiralty,  §  333. 
REGISTRY, 

money  paid  into  court  to  be  deposited  in,  §  560. 
how  drawn  out  of,  §  560. 
proceeds  in,  how  proceeded  against,  §  561,  562. 

of  sales,  to  be  paid  in,  Ad.  Rule  41,  p.  389,  D.  C.  Rule  59,  p.  441. 
money  paid  into,  whore  deposited  and  how  drawn,  Ad.  Rule  42,  p.  389. 
person  having  an  interest  in  proceeds  in,  may  intervene.  Ad.  Rule  43, 
p.  389. 
REHEARING,  §451,  540,  548. 

may  be  granted  after  decree  by  default,  Ad.  Rule  40,  p.  389. 
REM, 

suit  in,  §  359,  362. 

and  in  personam,  §  361. 

all  the  world  parties  to,  §  364,  365,  434. 

process  in,  D.  C.  Rule  9,  p.  430,  how  served,  §  434,  438. 

if  property  in,  be  removed,  court  may  retake  it,  §  439. 

is  in  hands  of  a  third  person,  he  maybe  compelled  to 
deliver  it,  §  440,  441. 
form  of  proceedings  in,  from  commencement  to  final  decree,  p.  497 
to  529. 
REMNANTS  AND  SURPLUS, 

what  are,  and  how  proceeded  against,  §  305,  592. 
form  of  petition  for,  p.  620. 

order  to  pay  over,  p.  631,  621. 
REPLICATION, 

no  longer  allowed,  §  367,  481,  Ad.  Rule  51,  p.  391. 
REPORT, 

of  commissioner  on  reference,  §  544,  545. 

when  and  how  filed,  D.  C.  Rule  51,  p.  439. 
exceptions  to,  §  546. 

when  and  how  filed,  D.  C.  Rules  52,  53,  p.  439. 
confirmation  of,  §  546. 
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form  of,  of  commissioneT,  on  reference  to  compute  damages,  §  545,  p.  606. 

to  take  the  testimony  as  to  the 
amount  of  damages,  p.  607. 
on  special  order  of  reference,  reporting  the  testi- 
mony, p.  607. 
RESPONDENT,  §  863. 
RESPONDENTIA,  §  2^ 
RESTITUTION, 
suits  for,  §  311. 
form  of  libel  for,  p.  571. 
RETURN, 

of  process,  §  417,  421,  437,  443,  440. 
forms  of.     Vide  Mabshal— Pbocess. 
REVENUE  LAWS, 

suits  for  violations  of,  §  301,  302,  303. 
RHODIAN  LAWS,  §  179. 
RIGGERS, 

may  sue  in  the  admiralty,  §  266. 
RIVERS, 

lakes,  and  seas,  §  28,  224  to  255. 
navigable,  within  the  admiralty  jurisdiction,  §  287. 
RULES, 

all  the  courts  may  make,  §  328,  509. 

of  circuit  court,  and  of  supreme  court  of  New  York,  when  to  govern,  D.  C. 

Rule  97,  p.  448. 
effect  of  arranging  under  different  heads  of  practice,  D.  C.  Rule  98,  p.  448. 
admiralty,  of  the  supreme  court,  §  11, 353,  356,  357,  396.     Vide  Admibaltt 

Rules. 
of  the  supreme  court.     Vide  Supreme  Court. 
of  the  circuit  court  of  appeals.     Vide  Circuit  Court  op  AppsAiiS. 
of  the  district  court,  eastern  district     Vide  District  Court  Rules. 
northern  district.     Vide  Northern  District. 
southern  district     Vide  District  Court  Rules. 
in  prize  cases.     Vide  Prize. 
RUSSIA, 

laws  of,  §  187. 

SAILMAKERS, 

may  sue  in  the  admiralty,  §  266. 
SALE, 

of  cargo,  §  296. 

of  vessels,  §  299. 

of  perishable  property,  §  444  to  448,  Ad.  Rule  10,  p.  388;  ;D.  C.  Rule  84 
p.  446. 

of  property,  how  made.  Ad.  Rule  41,  p.  389. 

proceeds  of,  to  be  paid  into  the  registry,  Ad.  Rule  41,  p.  389. 

publication  of  notice  of,  D.  C.  Rule  35,  p.  436. 

account  of,  to  be  filed,  D.  C.  Rule  59,  p.  441. 

form  of  proceedings  for,  of  perishable  property,  p.  489  to  492. 
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SALVAGE, 

cases  of  within  the  admiralty  juiisdiction,  §  111,  300,  300  e. 

nature  of,  §  300. 

who  may  claim,  §  300  a. 

for  what  services  a  claim  of,  may  be  made,  §  300  6. 

highly  favored,  §  300  c. 

compensation  for  service,  a  legal  right,  §  300  d. 

amount  of  compeusatiuu,  §  300  e. 

parties,  in  cases  of,  §  381,  394  a,  Ad.  Rule  19,  p.  371,  D.  C.  Rule  4,  p.  428. 

when  not  required  to  give  stipulation  for  costs,  D.  C. 
Rule  7,  p.  429. 

in  suits  for,  certain  property  to  be  brought  into  court.  Ad.  Rule  38,  p.  388. 

form  of  proceedings  in  a  suit  in  rem  for,  p.  481  to  503. 
libel  for,  p.  481,  564,  565,  566. 
SARDINIA, 

laws  of,  §  187. 
SATISFACTION, 

of  judgments,  D.  C.  Rules  63,  65,  p.  441,  442. 
SCOTLAND,  §  46,  114  to  117,  307. 

admiralty  jurisdiction  of,  §  114  to  117. 
SEA, 

lakes— rivers,  §  224  to  257. 

meaning  of  ])hrases,  high  sea — high  seas— open  sea,  §  224. 

means  large  navigable  waters,  §  225. 

tide  does  not  enter  into  idea  of,  §  226  to  230. 

no  visible  tides  in  the  great  European  inland  seas,  §  226,  227. 

irregular  rise  and  fall  of  water  in  inland  seas,  §  227. 

maritime  law  first  established  on  inland  seas,  lakes,  and  rivers,  §  227. 

periodical  inundations  in  inland  seas,  §  230. 

rivers  are  strictly  part  of,  §  231. 

all  waters  really  part  of,  §  232. 

navigability,  not  currents,  tide  or  salt,  the  test  of  jurisdiction,  §  232  to  243. 
SEAFARING  LIFE, 

character,  rights,  privileges  and  liabilities  of,  peculiar,  §  2. 
SEAMEN, 

first  want  of  a  ship,  §  277. 

service  of,  highly  favored,  §  277. 

jurisdiction  over,  settled  for  ages,  §  277. 

denied  in  England  in  certain  cases,  §  277. 

foreign,  court  has  jurisdiction  over,  §  282. 

in  suits  for  wages,  may  join  as  co-libellants,  §  384,  D.  C.  Rule  4,  p.  426. 

when  not  required  to  give  stipulation  for  costs,  D.  C.  Rule  7,  p.  429. 

wages  of.     Vide  Wages. 
Vide  Mabineb. 
SECURITY, 

by  stipulation,  §  369,  413,  489  to  502. 

may  be  by  bond  or  recognizance,  §  489. 
Vide  Stipulation. 
SEIZURES,  §  301  to  303. 

are  civil  cases  of  admiralty  jurisdiction,  §  302. 
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on  lakes  and  rivers,  §  224,  220,  308. 

place  of,  gives  jurisdictiou,  §  303. 

libel  in  cases  of,  §  388. 

notice  of,  §  435. 

decree  on  default  in  cases  of,  absolute,  §  454. 

form  of  libel  on,  p.  572, 574,  576. 
SET-OFF,  §  465. 
SHIP  CHANDLERS, 

may  sue  in  the  admiralty,  §  266. 

form  of  libel  by,  p.  522. 
SHIPS  AND  VESSELS,  §  215  to  224,  264. 

ship  is  a  general  term,  equivalent  to  vessel,  §  215,  218. 

definition  of,  §  215. 

consists  of  what,  §  222. 

no  matter  how  propelled,  §  216,  217. 

nor  what  water  she  sails  in,  §  224. 

first  idea  of,  how  suggested,  §  216. 

size  of,  §  216,  217,  220. 

in  infancy  of  commerce,  small,  §  217,  220. 

of  agricultural  commerce,  §  217,  221. 

registry  and  enrolment  acts  extend  to  vessels  of  five  tons,  §  220. 

a  ship  is  always  the  same  ship,  though  repairs  have  entirely  changed  her, 
§223. 

not  the  same  ship,  if  taken  to  pieces  and  rebuilt,  §  223. 

made  to  plough  the  seas,  not  to  lie  by  the  walls,  §  277. 

doubted  whether  canal  boats  are  in  a  proper  sense  ships  and  vessels,  §  221. 

they  should  be  so  considered,  §  221. 

of  a  nation,  part  of  its  territory,  §  2. 

ship^s  company,  §  264. 

owners  of,  generally  tenants  in  common,  sometimes  partners,  p.  153,  note. 

when  delivered  to  claimant,  §  447,  Ad.  Rule  11,  p.  383. 

when  may  be  sold,  Ad.  Rule  11,  p.  383.  • 

act  limiting  liability  of  owners  of,  §  554  to  584. 

forms  of  proceedings  under,  p.  637  to  671. 
SHORT  ALLOWANCE, 

form  of  libel  for,  p.  531. 
SICILIES, 

laws  of,  §  187. 
SLAVE  TRADE, 

form  of  libel  against  a  vessel  for  being  engaged  in,  p.  572,  576. 
SPOLIATION,  §  310. 
STATE  COURTS  OF  ADMIRALTY,  §  19,  45,  166  to  171. 

jurisdiction  of,  different,  in  different  states,  §  166,  171. 

Pennsylvania,  §  167. 

New  Jersey,  §  168. 

Maryland,  §  169. 

Virginia,  §  170. 

constitution  did  not  intend  to  perpetuate  that  diversity,  §  171. 

that  diversity  made  tlie  grant  to  the  nation  more  necessary,  §  171. 
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STATE  JAILS,  §  S44. 
STATES, 

independent,  §  24,  166. 

foreign  to  eacli  other,  §  24, 166. 

grants  of  judicial  power  by,  §  28. 

governments  of,  §  24. 

constitutions  of,  §  24. 

admiralty  Jurisdiction  cannot  be  conferred  on  the  courts  of  the,  §  318. 
STATUTES, 

of  the  states,  establishing  courts  of  admiralty,  §  166  to  171. 

British,  13  Rich.  2,  chap.  5,  §  66  to  69. 
16  Rich.  2,  chap.  3,  §  70  to  72. 
2  Hen.  IV.,  chap.  11,  §  78. 
do  not  bind  the  colonies,  unless  named,  §  118. 
re-enacted  in  some  of  the  states,  §  166. 

fee  bill,  p.  474. 

concerning  depositions  de  bene  esse,  p.  479. 
STAY  OF  PROCEEDINGS, 

on  appeal  from  decree  of  district  court,  D.  C.  Rule  62,  p.  441. 

commissions  when  not  allowed  to  operate  as,  D.  C.  Rule  48,  p.  488. 
STEVEDORES,  §  268,  285. 

may  sue  in  the  admiralty,  §  285. 
STEAMBOATS,  §  240,  241. 
STIPULATION,  §  369,  489  to  602. 

where  and  by  whom  taken,  §  889,  Ad.  Rules  6, 85,  p.  882,  888,  D.  C.  Rule  22, 
p.  488. 

for  costs,  when  necessary,  §  418,  460,  Ad.  Rule  69,  p.  394. 

for  costs  and  expenses,  to  be  filed  when  claim  is  put  in,  Ad.  Rule  26,  p.  886. 

on  arrest,  §  428,  496. 

in  seizure  cases,  §  445,  446. 

may  be  by  bond  or  recognizance,  §  428,  446,  489. 

deposit  of  money  in  lieu  of,  §  491. 

different  kinds  of,  §  49a  to  602. 

by  the  libellant,  for  costs  and  expenses,  §  414,  494. 

by  the  claimant,  for  costs  and  expenses,  §  496. 

for  costs,  expenses,  and  damages,  §  495. 

when  court  may  require  of  the  defendant,  for  costs  and  expenses,  §  460,  Ad. 
Rule  26,  p.  886. 

for  the  action,  §  496  to  602. 

for  value,  §  498. 

juratory,  §  602. 

in  limited  liability  proceedings,  §  676,  Ad.  Rule  64,  p.  898. 

on  appeal,  §  692,  596,  597,  699,  604,  C.  C.  A.  Ad.  Rule  2,  p.  428. 

when  summary  execution  issued  upon.  Ad.  Rules  3,  4,  p.  881,  882. 

when  new  sureties  required  on.  Ad.  Rule  6,  p.  882. 

conditions  of,  D.  C.  Rule  21,  p.  438. 

amount  of,  D.  C.  Rule  17,  p.  432. 

on  arrest,  how  discharged,  D.  C.  Rule  24,  p.  434. 

for  costs,  when  required  and  when  not,  D.  C.  Rule  7,  p.  429. 

motions  for  greater  or  more  secure,  D.  C.  Rule  28,  p.  484. 
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STIPULATION— continued. 

enforcement  of,  on  default,  D.  C.  Rule  57,  p.  440. 

on  arrest  of  defendant,  how  discharged,  D.  C.  Rule  24,  p.  434. 

by  whom  to  be  executed,  D.  C.  Rule  21,  p.  433. 

in  possessory  suits,  D.  C.  Rule  18,  p.  432. 

default  for  not  putting  in,  D.  C.  Rule  92,  p.  413. 

decree  upon,  D.  C.  Rule  57,  p.  440. 

by  new  party  in  collision  case,  Ad.  Rule  59,  p.  394. 

on  informations,  D.  C.  Rule  81,  p.  445. 

by  garnishee,  D.  C.  Rule  12,  p.  430. 

approval  of  judge  to  sufficiency  of  sureties  to,  how  obtained,  D.  C.  Rule  22, 

p.  433. 
form  of,  by  libellant,  for  costs  in  rem,  p.  482,  586. 

in  personam,  §  414,  p.  229. 
for  costs  and  expenses,  p.  586. 
by  defendant,  for  costs  and  expenses,  p.  587. 
by  claimant,  for  costs  and  expenses,  p.  487,  588. 
by  intervenor,  for  costs,  expenses,  and  damages,  p.  588. 
by  defendant,  to  appear  and  pay  the  decree — to  be  given  on  arrest 

or  on  appearance  to  dissolve  an  attachment,  §  423,  p.  589. 
by  claimant,  to  abide  by,  and  pay  the  decree,  p.  590. 
for  appraised  or  agreed  value,  p.  590. 
to  the  marshal,  on  arrest  of  the  person,  p.  591. 
justification  of  bail  on,  p.  591. 
under  the  act  of  1847,  p.  591. 
justification  of  sureties,  p.  592. 
certificate  of  approval  of  sureties,  p.  592. 

for  safe  return  of  a  vessel,  on  application  of  a  part  owner,  p.  592. 
STORAGE, 

of  sails,  etc.,  on  shore,  §  283. 
STRIFE, 

between  the  English  common-law  courts  and  the  admiralty,  §  74  to  111, 
SUBJECT-MATTER, 

jurisdiction  limited  to,  §  16,  256. 
various,  §  16,  256. 
SUBPCENA,  §524. 

form  of,  p.  493,  494. 
SUITS, 

two  classes  of — in  rem  and  in  personam,  §  359,  360,  361. 
difference  between  the  two  classes  of,  §  359,  362. 

in  rem,  property  in  possession  of  a  third  person,  how  obtained  in.  Ad. 
Rule  8,  p.  382. 
process  in,  what,  and  how  executed,  Ad.  Rule  9,  p.  383. 

notice  of  return  of,  and  hearing,  how  given,  Ad.  Rule 
9,  p.  383. 
certain  property  in,  to  be  brought  into  court.  Ad.  Rule  88,  p.  388. 
in  personam,  mesne  process  in.  Ad.  Rule  2,  p.  381. 
bail,  how  taken  in.  Ad.  Rule  3,  p.  381. 
arrest  and  bail  in,  Ad.  Rule  47,  p.  390. 
how  joined  or  consolidated,  D.  C.  Rules  4,  5,  p.  528,  529. 
in  forma  pauperis,  D.  C.  Rule  8,  p.  429. 


Digitized  by 


Google 


734  INDEX. 

SUMMARY  PROCEEDINGS,  §508,  D.  C.  Rules  67,  68,  p.  442. 
SUMMONS  FOR  WAGES,  §508  to  509,  D.  C.  Rule  68,  p.  442.  " 
SUPERSEDEAS  BONDS, 

to  be  taken  in  circuit  court  of  appeals,  in  what  amount,  0.  C.  A.  AcL  Rule 
2,  p.  423. 
SUPPLEMENTAL  PLEADINGS,  §  483  to  488. 

how  connected  with  original  pleading,  D.  C.  Rule  3,  p.  428. 
form  of,  p.  597. 
SUPREME  COURT, 

may  issue  writs  of  prohibition,  §324,  637. 

all  writs  and  malce  all  rules  that  may  ti^  necessary,  §  328,  509. 
appellate  admiralty  jurisdiction  of,  §  608. 
appeal  to,  allowed  in  what  cases,  §  608. 
may  be  taken  when,  §  609. 
practice  on,  §  611. 
rtOesQf— 

adjournment,  to  be  announced  ten  days  before  time  fixed  for,  S. 

0.  Rule  27,  p.  408. 
admiralty,  interest  may  be  allowed  in,  if  specially  ordered,  S.  C. 

Rule  23,  p.  405. 
appeal,  original  papers  may  be  received  on,  S.  O.  Rule  8,  p.  398. 
cross,  how  argued,  S.  C.  Rule  22,  p.  405. 
in  cases  involving  jurisdiction  of  court  below,  S.  C.  Rule 

32,  p.  409. 
under  Act  of  March  3,  1891,  S.  C.  Rule  36,  p.  410. 
appearance,  of  counsel,  S.  C.  Rule  9,  p.  399. 

none  by  plaintiff,  S.  C.  Rule  16,  p.  403. 
none  by  defendant,  S.  C.  Rule  17,  p.  403. 
none  by  either  party,  S.  C.  Rule  18,  p.  403. 
argument,  printed,  case  may  be  submitted  on  when,  S.  C.  Rule  20,  p.  403. 
twenty-five  copies  of,  must  be  first  filed,  S.  C.  Rule  20, 

p.  403. 
when  filed,  case  stands  on  same  footing  as  if  there 

were  appearance  by  counsel,  S.  C.  Rule  20,  p.  403. 
none  received,  unless  filed  before  oral  argument  begins, 

S.  C.  Rule  20,  p.  403. 
effect  of  omission  to  file,  when  no  counsel  appears  for 
one  party,  S.  C.  Rule  21,  p.  404. 
order  of,  S.  C.  Rule  22,  p.  4(». 
not  heard  on  Satui*day,  unless  specially  ordered,  S.  C.  Rule  6, 

p.  397. 
no  case  taken  up  for,  within  three  days  before  day  of  adjourn- 
ment, S.  C.  Rule  27,  p.  408. 
assignment  of  errors,  S.  C.  Rule  21,  p.  404. 

under  act  of  March  3,  1891,  S.  C.  Rule  35,  p.  410. 
of  motions,  S.  C.  Ri^le  6,  p.  397. 
attachment  for  costs,  S.  0.  Rule  10,  p.  399. 
attorneys  and  counsellors,  how  admitted,  S.  C.  Rule  2,  p.  396. 

clerk,  not  to  practise  as,  S.  0.  Rule  1,  p.  396. 
bail,  when  and  how  granted,  S.  C.  Rule  30,  p.  410. 
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SUPREME  COURT— continued. 

bill  of  exceptions,  to  contain  what,  S.  C.  Rule  4,  p.  396. 

briefs,  printed,  to  be  filed  or  counsel  not  heard,  S.  C.  Rule  21,  p.  404. 

party  omitting  to  file,  cannot  be  heard,  S.  C.  Rule  21,  p.  404. 

when  to  be  filed,  S.  C.  Rule  21,  p.  404. 

effect  of  omission  to  file,  when  no  counsel  appears  for  one 

party,  S.  C.  Rule  21,  p.  404. 
no  case  received  on,  within  three  days  before  day  of  ad- 
journment, S.  C.  Rule  27,  p.  408. 
cases,  involving  same  question,  heard  together,  S.  C.  Rule  26,  p.  407. 
passed,  how  restored,  S«  C.  Rule  26,- p.  407. 
dismissal  of  in  vacation,  S.  C.  Rule  28,  p.  408. 
certiorari  for  diminution  of  record,  motion  for,  how  and  when  to  be  made, 

S.  C.  Rule  14,  p.  401. 
circuit  courts,  supersedeas  bonds  to  be  taken  in,  in  what  amount,  S.  C. 

Rule  29,  p.  408. 
circuit  court  of  appeals,  cases  certified  from,  S.  C.  Rule  37,  p.  411. 
clerk,  not  to  issue  mandate  or  other  process  without  order  of  the  couii:, 

5.  C.  Rule  28,  p.  408.  ^ 
clerk's  fees,  table  of,  S.  C.  Rule  24,  p.  405. 

attachment  for,  S.  C.  Rule  10,  p.  399. 
commission,  further  proof  to  be  taken  by,  S.  C.  Rule  12,  p.  401. 
conference  room,  regulations  concerning,  S.  C.  Rule  7,  p.  398. 
costs,  security  for,  S.  C.  Rule  10,  p.  399. 

attachment  for,  S.  C.  Rule  10,  p.  399. 

when  to  be  for  appellant  or  plaintiff  in  error  and  when  for  appellee 

or  defendant  in  error,  S.  C.  Rule  24,  p.  405. 
not  allowed  for,  or  against  the  U.  S.,  S.  C.  Rule  24,  p.  405. 
when  allowed,  amount  of,  and  bill  of  items  to  be  inserted  in  man- 
date, S.  C.  Rule  24,  p.  405. 
how  taxed,  S.  C.  Rule  24,  p.  405. 
counsel,  admission  of,  8.  C.  Rule  2,  p.  396. 
appearance  of,  S.  C.  Rule  9,  p.  399. 
no  appearance  of,  S.  C.  Rule  18,  p.  403. 

two  only  to  argue  for  each  party  and  not  to  speak  more  than  two 
hours,  S.  C.  Rule  22,  p.  405. 
cross  appeals,  how  argued,  S.  C.  Rule  22,  p.  405. 
custody  of  prisoners  on  habeas  corpus,  S.  C.  Rule  34,  p.  409. 
death  of  a  party,  regulations  concerning,  S.  C.  Rule  15,  p.  402. 
dismissing  cases  in  vacation,  by  consent,  S.  C.  Rule  28,  p.  406. 
dismiss,  no  motion  to,  heard,  except  on  notice  to  adverse  party,  S.  O.  Rule 

6,  p.  397. 

docketing  cases,  regulations  concerning,  S.  C.  Rule  9,  p.  399. 
docket,  call  of,  to  commence  on  second  day  of  term,  S.  C.  Rule  26,  p.  407. 
cases  not  ready  when  called,  to  go  to  foot  of,  S.  C.  Rule  26,  p.  407. 
ten  causes  on,  to  be  called  each  day,  S.  C.  Rule  26,  p.  407. 
no  cause  taken  out  of  order  on,  unless  cause  shown,  S.  C.  Rule  26, 

p.  407. 
causes  put  at  foot  of,  if  not  again  reached,  continued  to  next  term, 
S.  C.  Rule  26,  p.  407. 
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docket,  certain  cases  may  be  adyanced  on,  S.  C.  Role  20,  p.  407. 

certain  cases  on,  may  be  heard  together,  S.  C.  Role  26,  p.  407. 
errors,  assignment  of,  S.  C.  Rules  21,  35,  p.  404,  410. 
evidence,  new,  how  taken,  S.  C.  Rule  12,  p.  401. 

in  the  record,  objections  to,  S.  C.  Rule  13,  p.  401. 
exceptions,  bill  of,  to  contain  what,  S.  C.  Rule  4,  p.  396. 
exhibits  of  material,  S.  C.  Rule  33,  p.  409. 
further  proof,  to  be  taken  by  commission,  S.  C.  Rule  12,  p.  401. 
habeas  corpus^  custody  of  prisoners  on,  S.  C.  Rule  34,  p.  409. 
interest,  how  calculated  and  rate  of,  S.  C.  Rule  23,  p.  4(^. 

may  be  allowed  in  admiralty,  if  specially  ordered,  S.  G.  Rule  23, 
p.  405. 
law  library,  regulations  concerning,  S.  C.  Rule  7,  p.  398. 
mandate  or  other  process,  in  cases  of  dismissal  clerk  to  issue,  S.  C.  Rule  24, 
p.  405. 
not  to  issue  without  order  of  court,  S.  C.  Rule 
28,  p.  408. 
motions,  to  be  reduced  to  ]irriting  and  to  contain  what,  S.  C.  Rule  6,  p.  397. 
to  have  preference  on  Monday,  S.  C.  Rule  6,  p.  397. 
for  certiorari  for  diminution  of  record,  how  and  when  to  be  made, 

S.  C.  Rule  14,  p.  401. 
to  dismiss,  none  heard,  unless  on  notice  to  adverse  party,  S.  C. 

Rule  6,  p.  397. 
notice  of,  S.  C.  Rule  6,  p.  397. 
time  allowed  for  argument  of,  S.  C.  Rule  6,  p.  397. 
i4>  «        submission  of,  S.  C.  Rule  6,  p.  397. 

to  advance,  S.  C.  Rule  26,  p.  397. 
opinions  of  the  court,  to  be  recorded,  delivered  to  the  reporter  and  filed, 
S.  C.  Rule  25,  p.  397. 
of  court  below  to  be  annexed  to  record,  S.  C.  Rule  8,  p.  398. 
*   original  papers  not  to  be  taken  from  court  room  or  clerk's  oflSce,  S.  C. 
Rule,  1,  p.  396. 
from  court  below,  S.  C.  Rule  8,  p.  398. 
parties,  death  of,  S.  C.  Rule  15,  p.  402. 

practice  of  the  court,  practice  of  the  King's  Bench  and  Chancery  in  Eng- 
land furnish  outlines  for,  S.  C.  Rule  3,  p.  396. 
process,  in  whose  name  and  how  served,  S.  C.  Rule  5,  p.  397. 

in  cases  of  dismissal  clerk  to  issue,  S.  C.  Rule  24,  p.  405. 
not  to  Issue  without  order  of  court,  S.  C.  Rule  28,  p.  408. 
records,  not  to  be  taken  from  office  or  court  room,  without  order  of  court, 
S.  C.  Rule  1,  p.  396. 
complete,  to  be  filed,  or  cause  not  heard,  S.  C.  Rule  8,  p.  398. 
to  be  printed— regulations  concerning,  S.  C.  Rule  10,  p.  399. 
when  translation  to  be  inserted  in,  S.  C.  Rule  11,  p.  401. 
no  objection  to  admissibility  of  anytliing  in,  to  be  allowed  unless 

taken  in  court  below,  S.  C.  Rule  13,  p.  401. 
certiorari  for  diminution  of  record,  motion  for,  how  and  when  to 

be  made,  S.  C.  Rule  14,  p.  401. 
in  cases  under  act  of  March  3,  1891,  S.  C.  Rule  37,  p.  411. 
same,  how  printed,  S.  C.  Rule  i\o,  p.  410. 
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SUPREME  COURT— continued, 
rehearing,  S.  C.  Rule  30,  p.  409. 
return  to  writ  of  error,  S.  C.  Rule  8,  p.  898. 
return-day,  S.  C.  Rule  8,  p.  398. 
subpoena,  service  of,  S.  C.  Rule  5,  p.  397. 
auperaedeas  bonds,  to  be  taken  in  circuit  courts  in  what  amount,  S.  C. 

Rule  29,  p.  408. 
translations,  when  to  be  inserted  in  record,  S.  C.  Rule  11,  p.  401. 
writ  of  error,  return  to,  by  whom  made  and  to  contain  what,  S.  C.  Rule  8, 
p.  398. 
in  cases  involv\ng  jurisdiction  of  cii*cuit  courts,  S.  C.  Rule  32, 

p.  409. 
under  act  of  March  3,  1891,  S.  C.  Rule  36,  p.  410. 
when  returnable,  S.  C.  Rule  8,  p.  398,  and  9,  p.  399. 
SURETIES,     . 

must  justify  on  exception,  §  491,  492,  625. 

sufficiency  of,  to  be  decided  by  officer  taking  the  stipulation,  D.  C.  Rule  22, 

p.  433. 
notice  of  justification  by,  D.  C.  Rule  22,  p.  433. 
decree  against,  D.  C.  Rule  57,  p.  440. 
motions  for  better,  D.  C.  Rule  23,  p.  434. 
number  of,  D.  C.  Rule  21,  p.  433. 
may  reside  in  eastern  district.  D.  C.  Rule  21,  p.  438. 
form  of  justification  by,  §  414. 
companies  as,  §  498. 
SURPLUS, 

what  is,  and  how  obtained,  §  592. 
Vide  REMNAirrs  and  Surplus. 
SURRENDER, 

bail  on  stipulation  have  no  right  to  surrender  their  principal,  §  496. 
SURVEY  AND  SALE, 

of  vessels,  §  299. 
SWEDEN, 

laws  of,  §  187. 

TAXATION  OF  COSTS. 

Vide  Costs  and  Fees. 
TENDER,  §  562. 

generally,  D.  C.  Rules  36,  37,  38,  p.  436. 

must  be  deposited  in  court,  D.  C.  Rule  36,  p.  436. 

must  include  costs,  D.  C.  Rule  36,  p.  436. 

refusal  of,  exposes  party  to  lose  his  costs,  §  552. 

notice  of,  allowance  of  decree,  D.  C.  Rules  36,  37,  p.  436. 

claimant  may  allow  damages  to  be  assessed,  D.  C.  Rule  37,  p.  436. 

libellant  may  withdraw  money  deposited  as  tender,  D.  C.  Rule  38,  p.  436. 
TERRITORIES, 

coui'ts  of,  admiralty  jurisdiction,  §  315  a. 
TIDE,  S  48,  50, 56,  57,  59,  64,  68,  71,  226  to  230. 

not  decisive  of  jurisdiction  In  the  general  maritime  law,  §  228,  238. 

47 
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as  a  criterion  of  jurisdictioii,  peculiar  to  England,  §  228,  229,  253,  254. 
congress  has  made  navigability,  not  tide,  the  test  of  jorisdlctaon,  $  229,  254. 
TORTS, 

at  sea,  §  308. 

maritime,  what  are,  §  311. 

^rsonal,  suit  for,  must  be  in  personam  only,  §  309. 
die  with  the  person,  §  309. 

suits  for.  nominal  damages  for,  not  entertained  in  admiralty,  §  309. 
TRANSLATIONS, 

when  to  be  inserted  in  record  in  supreme  court,  S.  C.  Rule  11,  p.  401. 

in  circuit  court  of  appeals,  C.  C.  A.  Rule  15| 
p.  415. 
TRIAL  BY  JURY.     Vide  Juby. 
TRIPLICATION,  §  482. 
TWELFTH  ADMIRALTY  RULE, 
alteration  of,  criticised,  {  272,  313. 

UNDERWRITERS, 

may  claim,  {  463. 

form  of  claim  by,  p.  485,  509. 
UNITED  STATES, 

a  new  and  original  government,  §  29,  30. 

not  an  ofifshoot  from  Great  Britain,  §  31. 

has  no  prisons,  §  344. 

prisoners  committed  under  authority  of,  placed  in  state  jails,  §  344. 

leng^  of  lake  coast  of,  p.  133. 
UNITED  STATES  COMMISSIONERS.     Vide  Commissioners. 
UNITED  STATES  COURTS.     Vide  CouRTS—ADMiRALTy  Coubts. 

VALENCIA,^ 

laws  of,  §  187. 
VALUE.     Vide  Appbaiskment— Stipulation. 
VENDITIONI  EXPONAS, 

writ  of,  adr>pted  as  final  process,  D.  C.  Rule  10,  p.  430. 

form  of,  §  588,  p.  491. 
VENICE  AND  AUSTRIA, 

laws  of,  §  187. 
VERIFICATION, 

of  pleadings,  D.  C.  Rule  1,  p.  426. 

by  whom  to  be  made,  D.  0.  Rule  1,  p.  426. 

of  claim.  Ad.  Rule  26,  p.  386. 

form  of,  by  an  attorney  in  fact,  p.  538. 

by  libellant's  proctor,  p.  549,  588. 
VESSELS, 

foreign,  lien  on,  for  materials,  etc.,  §  272,  273. 

domestic,  lien  on,  for  materials,  etc.,  §  272,  278. 

canal  boats,  §  221,  507. 
Vide  Ships  and  Vessels. 
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WAGES, 

jurisdiction  over,  firmly  established,  §  111,  277. 

who  entitled  to,  as  a  mariner,  §  278. 

national  vessels  cannot  be  proceeded  against  for,  §  279. 

when  seaman  is  discharged  or  the  vessel  sold  in  a  foreign  country,  §  280. 

jurisdiction  over,  denied  in  England  in  certain  cases,  §  281. 

costs  in  suits  for,  §  499,  500,  D.  C.  Rule  68,  p.  442. 

summary  proceedings  in  cases  of,  §  503  to  508,  D.  C.  Kules  67,  68,  p.  442. 

when  seamen  entitled  to,  §  504. 

summons  for,  how  issued,  §  505. 

certificate  of  cause  for  process,  §  505. 

co-libellante  in  cases  of,  §  382,  506,  D.  C.  Rule  4,  p.  426. 

canal  boats,  not  subject  to  be  libelled  for,  §  507. 

parties  in  cases  of,  §  382,  390,  506,  Ad.  Rule  13,  p.  384. 

stipulation  for  costs  not  required  in  suits  for,  D.  C.  Rule  7,  p.  429. 

form  of  proceedings  on  summons  for,  p.  527  to  529. 
libel  for,  p.  629,  530,  531,  533,  535,  536,  548. 
WARRANT  OF  ARREST.     Vide  Akbest— Pbocess— Cbimes. 
WATERMEN, 

may  sue  in  the  admiralty,  §  284. 
WESTCAPELLE, 

laws  of,  §  182. 
WHALING  CONTRACTS, 

'  within  the  admiralty  jurisdiction,  §  277,  281. 

form  of  libel  on,  p.  548. 
WHARFAGE, 

suits  for,  within  the  admiralty  jurisdiction,  §  283. 

form  of  libel  for,  p.  523,  555. 
WISBUY, 

laws  of,  §  183. 
WITNESSES, 

how  compelled  to  appear,  §  524. 

competency  of,  §  517a,  535. 

objections  to,  must  be  made  at  the  headng,  §  517a. 

commissions  to  take  test^ony  of,  D.  C.  Rules  47  to  49,  p.  438. 

depositions  of,  how  filed  and  opened,  D.  C.  Rule  50,  p.  439. 

objections  to,  when  deemed  waived,  D.  C.  Rule  50,  p.  439. 

fees  of,  p.  477. 

in  summary  proceedings,  D.  C.  Rule  68,  p.  442. 
Vide  Evidence. 
WRECKS, 

claimed  by  the  admiral,  §  68. 
WRITS, 

of  fieri  facias  and  venditioni  exponas  adopted  as  final  process,  D.  C.  Rule  10, 
p.  430. 
Vide  Execution— Pbocess. 
WRITERS, 

on  maritime  law,  §  210. 
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